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INDIAN LAW REPORTS, 


1890. 

April 22, ,23. 
August 13. 


APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr, Justice Best, 

PEEIASAMI (Plaintiff), Eesponbent/^' 

MuU — Meligious ^EndoicmenU Act — Act AX o/ 1863, 14, 18 — Want of aseetiowri 

qf prmdm-^Mc/mml of parades i — Fom. of decree — Ciml I^roeednre Code^ ss, 13, 

4-3, o39 — Res judicata — Charity, 

Tlie plaint, iff, tlie zamindar of Sivaganga, sued in a Subox’dinate Court to 
remove the defendant from the office of head of a mutt. The defendant was a 
married man living with his wi\'es and children, whom he maintained with the 
produce of the propertj?- of the mutt, and it appeax-ed that he had failed to perform 
. the coreinonies of the institution. 

The mutt in question came into existence under a deed of endowment or “ charity- 
grant/* xvlicreby the first zamindar of Sivaganga granted land to his guru for 
the erection and maintenance of a mutt and the performance of certain religious 
fjxercises in p>erpetuity, and provided that the head of the mutt should he of the 
line of disciples of the original gaunt ee whose spiritual , family he desired to per- 
petuate. In 1867 a predecessor in title of the plaintiff had sued unsuccessfully to 
recover certain property of the mutt from the defendant, alleging another cause of 
action - than his status as a married man and his misappropriation of the mutt 
property; and in that suit it was established that the head of the mutt for the 
time being had the rig,ht to appoint his successor and that such, appointment was 
not subject to confirmation by the zamindar. Ho sanction had been obtained'' for 
the institvitioriof the pi’esent suit. Itaj^pearcd that,, the trusts of the mutt had 
been violated and the income misapplied, and that there was no .qualified disciple in 
wdiom the r^lit of succession had vested, and -that, the .members of the plaintiff’s 
family wore the only persons interested in the appointment : ■■ 

IlcU, (1) that the jurisdiction of the Subordihate’-Oouft was’not ousted by Act ' 

XX of 1863 since the trusts of the instikition,;were,in'th6-natureol-pii^ trusth; \ 

.n, , N, , ...j,.* xt ,,,.^.-..4 ■' 


(2) that sanction under s. 539 of the CiYH’Erodedure Oo4e was not a pro* 

fJ'tfce%uiticn:'tho''sam ; 

' ; A "’A A'-’ 
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(3) tliat the suit was not barred by Hixiitatioiij its object being to xn;ovent 
a specific endowment from being diyerted from its legitimate object and to ro« 
attach it to that object ; 

(4) that the suit was not barred under s, IS or s. 43 of tho Civil Pro- 
cedure Code ; . 

(5) that the ] 3 roper decree was (I) to declare the plaintiif’s right to 
appoint a qualified person with the concuiTcnce of the rest of his family, (2) to 
direct him to do so within a given time, failing which the suit should stand 
dismissed wdth costs. If such appointment ivas made, notice should ho given 
to the other members of the plaintif^^s family hefoi'o it was confirmed : if such 
appointment vs'ere confirmed, the property should be directed to he delivered to tim 
person appointed to be administered in accordance with the trusts and usage of 
the mutt. 

Semhle : that the paradesi or head of the mutt might be a married man, provided 
he had been duly initiated. 

Appeal against the , decree of S, Gopalachariar, Sulbordinato 
Judge of Madiu’a (East)^ in original suit No. 12 of .1888, passed 
in favour of the polaintilf. 

The facts of this ease appear suifficiently for the purposes of 
this report from the following judgments. 

The defendant No. 1 preferred this appeal. 

Mr. Johnstone for appellant* 

Subranianych Ayijar and Bhashyam Ayi/m^yar for respondent. 

Muttusami Ayyae, J. — This is a regular appeal preferred 
by defendant No. 1 from the decree of the Subordinate Judge of 
Madora in the plaintiff’s favour. The appellant is the paradesi or 
representative for the time being of a religious foundation called 
Satiiappayyar’s mutt, which is situated at Sivagaiiga in tlie district 
of Madura ; and the respondent is the present zamindar of Siva- 
ganga, who succeeded to the Eamindari upon his .father’s death in 
1883. 

The matter in contest between them is the appellant’s liability 
to be removed from possession of the mutt and its endowments 
in order that they may be made over either to the resjiondont or 
to an ascetic whom he may hereafter appoint. Tho rospondeiit 
insisted on the appellant’s removal from his position, first, because 
' he was a 'married man living with' his wives instead of being an 
, ascetic who had renounced; all secular ties, and, second IJ^, because 
he had violated the trusts of the institution by diverting the income 
' ^ofdbe;.en^dpwment .from its legitimate objects and misspending it 
upon Ms fatnily and, for- Ms own purposes. Admitting his status 
: as a m4rried_ man, md.'the- fact, that he had two wives living with 
contends that the repreBeM^tive^..pf bhe m 


was not bound to be an ascetio. He denied tbe alleged breach of Sathappat- 

trust and the respondent’s right to interfere with the management 

of the mutt or its endowments. He urged further (i) that the Pemasami. 

Subordinate Judge had no jurisdiction to entertain the suit, (ii) 

that it was bad for misjoinder of causes of action, (iii) that it was 

not maintainable without the sanction prescribed by section 639, 

Code of Civil Procedure, or Act XX of 1863, (iv) that the claim was 
res judicata.^ (v) that it was barred by limitation, (vi) that the res- 
pondent was not entitled to rely on matters which might have been, 
but had not been, ui'ged by Eanee Kattama Natchijmr, his pre- 
decessor in title, in original suit No. 20 of 1867, (vii) that he had 
no cause of action at all, and that, if he had any, he could only sue 
to compel the appellant duly to perform the trusts of the institution. 

The Subordinate J udge overruled all the preliminary objections, 
and held on the merits that the parades! of the mutt must be an 
ascetic, that tbe appellant was guilty of breach of trust, and that 
the respondent was entitled to ask the Court to remove the 
appellant from his position and to provide for the due performance 
of the trusts of the mutt by a competent person. On this view of 
the case, he passed a preliminary decree declaring that the appel- 
lant had rendered himself unfit for holding the mutt and its endow- 
ments, that he was liable to be ousted therefrom, that unless he 
obtained an order from the Appellate Court within three months 
staying further proceedings, the Subordinate Judge would, after 
issuing a notifloation in as public a manner as the cu-oumstanees 
of the case might require, calling for candidates for the headship 
of the mutt and after consulting the wishes and opinions of the 
appellant and the respondent, proceed to appoint, as a new trustee, 
such person as might, by^his qnalifloationa and character, promise 
to advance tbe interests of tbe institution, and after such appoint- 
ment, to place the office and the jcroperties in suit in his posses- 
sion, removing the appellant therefrom. The Subordinate Judge 
directed also that the respondent’s claim for mesne profits be 
dismissed and that the appellant do pay the respondent pro- 
portionate, costs. Hence this appeal. The re^ondent too has 
objected to the decree under section ; 681 of the Code of Civil 
Procedure. , ■ ' 

The institution camo into existence in Jnne 1734 under doeu- 
ment I, which purports to be a oharityr^ant ” and to evidence 
a gift of land made by the first zammd» of Sivaganga to his^,- 
,gtiro :Or' religious preceptor Sathap^y^ar.'- Thus,... the,; reMon 
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Sathappay- between- the grantor and the grantee was that of disciple and 
preceptor. The grant was made in perpetuity and designed to 
Periasajii. endure so long as the sun and moon last and the line of disciples 
continues to exist. The grant purports also to have been made 
with power to alienate by sale or gift, but the power of alienation 
could only have been intended to be exercised consistently with 
the trusts mentioned in the instrument and without prejudice to 
the same. Though the transaction is described to be a gift of 
land, yet the document is termed a dharmasashanam or charity - 
grant. The land at Sivaganga, as comprised within the bound- 
aries mentioned in the deed of endowment, is declared to be given 
in order that a muttam may be built thereon, that Sivayoga 
nishtai and other penances may be performed, and that the 
expenses of the necessary establishment may be paid. The first 
object of the gift or the first specific trust created by the docu- 
ment consists, therefore, in the erection and maintenauoe of a 
mutt in perpetuity, in the performance therein by the paradesi or 
head of the mutt for the time being of Sivayoga nishtai and 
other penances, and in the maintaining of the necessary establish- 
ment. Two more lands arc described in the document to be 
granted for the performance of the anmxal gurupuja and for 
dehapuja. 

Sivayoga nishtai is a form of meditating on god Siva in 
conventional use among paradesis or men of piety, and it consists 
in uttering alternately for a. certain time, once in the morning 
and onoe in the evening, the two sacred words of five and eight 
letters, respectively, called ‘panchaksharam and ashtafesharam with 
one’s attention devoutly centered in G-od and in the attitude 
prescribed for religious meditation. In substance the expi’essiou 
denotes a form of worship and prayer. The expression “ Gura- 
puja ” signifies the annual ceremony performed by the head of 
the mutt for the time being in honour and for the spiritual benefit 
of his guru ; and the word dehapuja means, in polite language, 
the self-support of a person who has a sacred or religious sUctus. 

Apart from the speoific trusts iudioated by the terms of the 
^ant, there ai'e two more trusts to be noticed. The first of them 
consists in the distribution of food among paradesis or Sudra 
ascetics and others whenever gurupuja is performed, but it must 
be observed that it is .net: .'an independent trust, but only the 
a!eb 9 !r»;pjnmegt..^p^ aeoording to .religious 

'.The other -trust ^asistB in opening and 'keeping up a 
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water-shed in the mutt for the supply of drinking water to the Bathai*pay- 
poor during the hot season. Though the appellant denied in his 
oYidence that it was customary to open and maintain a water- 
shed as i)art of the mutt charity, yet he admitted that the fact 
was otherwise in exhibit P, as was deposed to by several wit- 
nesses cited by the respondent. The maintenance, tliereforej of a 
water-shed for supplying drinking water during the hot season 
as part of the mutt charity rests on custom rather than on the 
original grant. Document I states that succession to the office of 
paradesi of the mutt shall be in the line of disciples, but it is 
silent as to how and by whom the successor is to be chosen. It 
was, however, finally determined in original suit No. 20 of 1867 
that the right of appointment vested in the head of the mutt for 
the time being, and that it did not require to be confirmed or 
ratified by the zamindar. It is also in evidence that the paradesi 
presiding over the institution first makes a person his di>soipie hy 
initiating him in what is called Brahmamantram/'’ then teaches 
him Sivayoga nishtai and other penances and appoints him as 
his successor. After the death of the original grantee there have 
.been five cases of succession, as shown below : — 


Guru >S[tth.appayyur or 
original grantee. 


Sathapi^yyar. 


Multimatlia 


OMtananda 
Sfitliaj>payyar. ' 


■ Mutliananda 


lIliM 
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iY- As regards the status of these representatives of the inuttj the 
first three had renounced all sooiilar ties and then entered the 
order of ascetics or paradesis. The fourth was a married man 
who left a widow surviving him^ the fifth was a widower when he 
became a paradesi, and the sixth is a married man living with his 
. two wives. It would seem that the third j)aradesi died without 
appointing his successor, and that it was the ziamindar who se- 
lected him. It was probably in advertence to this fact that the 
High Court observed in its judgment in second ajppeals Nos, 569 
of 1870 and 226 of 1871 that it was not to be understood as 
^ expressing any opinion against the zamindarts right to appoint a 
successor in the event of the last holder of the oifioe failing to do 
so. The foregoing is a summary of facts throwing light on the 
nature and constitution of the mutt and on its trusts so far as they 
can he collected from the terms of the grant and the usage of the 
institution. 

As to the preliminary objections to the suit, the question of 
misjoinder is not pressed in appeal. The contention regarding 
jurisdiction is that under Act XX of 1863, the District Court 
is the proper fomm. This would be so if the institution were 
endowed and dedicated to any section of the public either as a 
place of worship, such as a temple, or a religious establishment 
where religious instruction is to be had like a public mutt. For 
Act XX of 1863 only replaced Eegulation YII of 1817 so far as 
religious institutions are concerned, which, as shown by its pre- 
amble and its provisions, dealt with trusts, express or implied,’ 
created for public purposes. But the grant in the case before us 
discloses no intention to confer a benefit either upon the people in 
general or upon any class of sectarians ; on the other hand, the 
grantor desired only to perpetuate the spiritual family of his guru 
by providing for succession in the line of his disciples and the 
religious services designated Sivayoga nishtai and . giirupuja 
performed by the grantee by enjoining their continuance by Ms 
disciples. , Neither^he general public nor any section of the people 
^ had aninterest either 'in>' the’ erection und maintenance, of the mutt 
, ;or in the performance of the prescribed religious duties, the motive 
'■i6f the grant being the' grantor^s conviotion that the performance 
' of such kBtmm parpatnitj by; the class of persons named by Mm 
.,^^Jnihe''mutt' ;and funds provided by Mm .was an 

> of religious' charity, ensure the prosperity of his 

y,, family Th^ original ygrtete dcsoendants' axe ‘thus the 
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only persons interested in seeing that the institution is kept up Sathafpat- 
for their benefit in accordance mth the intention of the former. 

Altliougli a few paraclesis and others are fed when gurupnja is PbbiasaVmi. 
performed and a water panda! is maintained in the mutt during 
the hot seasoiij these "were .not contemplated as independent 
chanties in which any class of the public was to have a direct and 
independent interest. The decision in JusagJieri Gommiar y. 

The Colleetorof Ih7^y(?r6'(l) proceeded mainly on the ground that 
the Board of EoYenuo were bound under section 4 of Act XX of 
1863 to restore every endo^vment created for some religious pur- 
pose, which was in their possession, to the trustee entitled to its 
management. In Agri 8harma Embrandri v. Vistnu Embramlri(2) 
it was held that the jurisdiction of the ordinary Courts was not 
excluded when the plaintiiS sued only to establish his right to 
share in the management of a temple. Neither of these decisions 
is in point. It may be, as argued by appellant’s counsel, that the 
oral evidence for the respondent is meagre so far as it tends to 
show that the mutt is the zamindar’s charity, but it is 

materially corroborated by the nature of the grant and the descrip- 
tion of religious and other duties required to be performed in 
perpetuity, I am of opinion that the Subordinate Judge is well 
founded in holding that the trusts of the institution concerned in 
^ this litigation are in the nature of private trusts. 

Another contention was that the zamindar had no cause of 
action. This rests mainly on the fact that exhibit I does not state 
expressly that the grant is to be resumed, and that the parades! is 
* to bo removed from his position as the representative of the mutt 
either i.f it is not kept up or if the prescribed religious service 
is not duly performed, but that on the contrary it enables the 
grantee and his disciples to alienate the land given by sale, gift, 

. '&c. I consider that this contention was properly disalloi^ed by 'the 
Subordinate J udge* Exhibit I shows that the- land in dispute was 
given for a specific religious purpose in order '.;that that purpose 
might, be carried out in perpetuity forbhe benefit.oi the grantor’s 
family, and the respondent, as the repretentative'' of that family 
for the time being, is entitled to step forth when that purpose is 
neglected and the produce of the land us. misapplMy, and to ask 
the Comtto prevent the misappropriation,-; -’^hd to 'see; that ithe- 
inoomo qf the endowment is applied’ iodtsJe^limaie.pmposes^}?^ 
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S^TiiAi'PAY- Again, exhibit B, the inam register of Marudavayal, doseribes 
the grant as jivitam for the support of Sathappayyar^s mutt at 
;'ppiRiASAML givaganga. Exhibits Kj 'L and My which are inam title-deeds,- 
describe the land given as held in trust for the support of the mutt, 
and confirm the grant as one not to be interfered with only so 
long as the conditions of the grant are duly fulfilled. Exhibits 
A, N and 0 also lead to the conclusion that the grant was con- 
ditional and not absolute. 

The objection that the suit could not be maintained without 
the sanction prescribed bj" section 539 of the Code of Civil Pro- 
cedure is also not tenable, the section purporting in its terms to 
relate to trusts created for public purposes. The preliminary 
questions which remain to be considered are those of limitation 
and res Judicata, As to the former, the suit is certainly not 
barred, the object with which if is brought being to prevent a 
specific endowment from being diverted from its legitimate object 
and to re-attach it to that object. It is not simply a suit to remove 
a person from the management of an endowment on the ground 
that, although it is duly administered, the defendant lias no personal 
right to administer it. If the appellant’s removal from his posi- 
tion as paradesi of the mutt’ is part of the relief claimed in the 
plaint, it is only claimed as. necessary to ensure due appropriation 
of the endowment to its original trusts. In this view of the nature 
of the claim, it falls, as suggested by the respondent’s pleader, 
under section 10 of the Act of Limitations. Article 143, to -which 
our attention has been drawn on the appellant’s behalf, is not 
applicable to suits in which the property has vested in trust for 
any specific purpose and there has been a continuous breach of 
trust. 

Neither is the respondent’s claim res judicata by reason of -fche 
decree in original suit' No. 20 of 1867, That was a‘ suit insti- 
tuted by Banee Kattama Natohiyar and her lessee torecover* half 
of the village of ilarudavayal from the present appellant together 
with monies collected by the execution creditor in original suit 
.107 of 1865 -and to set; aside , the ^ attachintot, made at his 
' ■; instance) in execution of the decree in the same' suit. The ground 
, of claim, then urged as against the appellant was that the right of 
, heads; of the xmiitM ;dispute vested in the represoatsi* 

tites- of and’ that no'j^amindar appointed the appellant 

. , to' the \0$ee. ' 'TheTdigh Oourt_held on second appeal that the 
waaa|p0lnf^b|:j^Ma predecessor in office, that the right 
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of appointment vested in tlie latter unoonditionally, and that sathipfit. 
the isamindar had no such right as he claimed except when the 
representative of the institution died without nominating his Peeusams. 
successor. The ground upon which the present suit is brought 
is that by reason of his status as a married man and of misappro- 
priation of the endowment to his own purposes the appellant has 
become unfit to retain his oiffice or continue in charge of the mutt 
and its endowments. Neither of these matters was the subject of 
adjudication in the previous suit, and in this sense the claim is 
not ren jiirUcata. But it is argued for. the appellant that he had 
married prior to his accession to the office in 1858 and that his 
status as a married man and his omission to rebuild and live in the 
mutt were grounds of attack upon which the ranee did not choose 
to rely, though they were available to her when she brought 
original suit No. 20 of 1867, and that her omission to do so 
precludes the respondent from urging them now in support of his 
claim. It may be that such omission is evidence that there was 
no breach of trust, but I am not prepared to say that when the 
breach of trust is clear, its condonation by a prior beneficiary is 
binding upon his siieeessor so as to enable the trustee to take 
advantage of his own wrong and justify the continuance of the 
breach. In this case the disqualification and the misfeasance 
imputed to the appellant are said to have continued even sub- 
sequent to the former suit and up to the date of the present 
action. 

Passing on to the merits, the first question to be considered is 
whether appellant’s status as a married man incapacitates him for 
presiding over the mutt. The Subordinate J udge has decided it 
in the affirmative, but the contention for the appellant is that a 
married man is not incompetent to preside over the mutt. The 
usage of the institution conveys the imp:^ssion that either an 
ascetic or a married man is eligible for the office, In former 
times there was a conventional notion that the management of a 
religious charity by an ascetic was more disinterested than that of 
a marriedman, and, tibierefore, hkely tapiOTe 
when the usage of the institution is clear on this point, we mm not 
^ at liberty to ignore it. In ordinary parl^ee, ^ihe wordi paradesi 
,and mutt, no doubt, designate a Sudj^ awtio land the ■’ 

presided PTer'hy him, but they are of, therp^lTes ,in0Oiplusxy^_^puj()e_^,,_ ' 
there are mutts in this 
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not ascetics. Thongb. the direction in exhibit I is that succession 
should be in the line of disoiplesj it loses much of its signifieanco 
when it is remembered that the succession ordaiiiecl by the eoiiper- 
plate g'tant of 2nd May 1733, which was produced and acted upon 
in original suit No. 20 of 186/, was that of sons and grandsons. 
In second appeal No. 569 of 1870, which ai’ose from that suit, the 
High Court,, which then had before it both that grant and exhibit 
I, observed that the phrase, in regular succession of sons and grand- 
sons, should not be taken literally, but that succession by disciples 
qualified to discharge the peculiar trusts was in the contemplation 
of the.parties. Eeferring to the appellant's evidence that tlio 
paradesi for the time being makes one his disciple by initiating him 
in what is called Brahma mantraan and qualifies him for discharg- 
ing the peculiar trusts of the mutt in question by teaching him 
Sivayoga nishtai and other penances, it does not aj)pear that the 
successor must belong to the order of ascetics, though it is clear 
that he must be a qualified disciple in the sense indicated above. 
This view receives strong corroboration from the course of succes- 
sion from the early part of this century. That the fourth paradesi 
left a widow surviving him at his death is clear from the judgment 
in original suit No. 110 of 1838, exhibit F. The Sudder Amin 
Pundit says distinctly that since it is proved that the defendant is 
a woman married by the said Sathappayya (the fourtli paradesi), 
“ and that the said person lived with the said defendant, it follows 
that the plaintiff (fifth paradesi) should give food and raiment to 
the said woman and protect her to the end of her lifetime.’^ To 
this observation the Subordinate Judge declines to give effect 
and remarks that the Sudder Amin Pundit erred in directing the 
fifth paradesi to maintain the widow of the fourth, and that it 
might be that the latter did not live with his *wife after lie had 
. become ' paradesi, BytT.'do'not deem it proper to* impugn a 
qhidgtnent which has 'become' final ■and hazard statemmit at 
varianae with it on mereeonjeoture. Another material fact over- 
looked hy ihe- Subordinate Judge 'is the conduct of successive 
::zanlihdto .from 'the time of the 'fourth paradesi to the date, of the 
j'prescnt.suit. It is urged that the fifth was a widower^ biit'tbere 
nothing’, to ^ he /belonged to the order of ascetics as 

:;cdnti;^||sfingt4s fromihat-of Nor ^ does, it appear 

objection tO' the appelknfs 
':^O0wioii whilst Msbvfdence is the,t He wea .then hot only 
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married but bad two wives as at present. It is, again, strange 
that Ranee Kattaina Natebiyar should have ignored bis status as 
a disqualification, if, as is now suggested, it should have rendered 
Mm aoeording to the known usage of the institution ineligible for 
the office. The result of the evidence is that of the six paradesis 
who represented the mutt during a period of -about 150 years, the 
first three belonged to the order of ascetics, the fourth wns a 
married man, the fifth was a widower, and the sixth is a married 
man, whilst the grant did not enjoin, either expressly or by 
necessary implication, the status of an ascetic as a qualification, 
and whilst for more than fifty or sixty yeai’s there has been 
no trace of a consciousness either among the zamindars or the 
paradesis that such status is indispensable. The conclusion, 
therefore, I come to is that the paradesi for the lime being may 
he either an ascetic or a married man, ]^ut that he must he ini- 
tiated by his predecessor in Brahma mantram and in Sivayoga 
nishtai and other penances and to this extent be a qualified 
disciple, 

I agree, howevei', in the opinion of the Subordinate Judge that 
the trusts of the mutt have altogether been violated, and the 
income of the endowment has been misapplied for a series of years. 
It is proved that the mutt building has ceased to exist and that 
no attempt has been made to restore it for more than twenty years. 
Though the appellant states that he attempted tv/ice to rebuild it, 
but that he was prevented by the zamindar from doing so there 
is no evidence to corroborate his interested statement. It appears 
also that no Sivayoga nishtai or any other penance nor gurupiija 
has been performed for more than ten years. Several witnesses 
cited by the respondent depose to that effect, and the appellant has 
called no evidence in answer to it, although considerable evidence 
must be available, if, as stated by him, he has oontinued to perform 
them in his own house. Another act of mismanagement shown 
by the evidence is the mortgage of portions of the endowment 
without adequate necessity. Although the alienees state that the 
money raised by the mortgage was applied to the payment of 
arrears of poruppu, the appellant has . produced n;o evidence to 
explain why th’e poruppu was not regMartypaiid ‘frbhx the income 
derived from the lands. ' According’ to tixe^KWhams of thewillages' 
in which the lands are situated their-aTejaghdncomeds Bu&cient^ , 
fprthe payment of ^ poruppu, and 
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SiTHAPPA-jt* trosts. It is, again, in evidence that whilst no attempt has been 
“f made to keep up the mutt or restore it, the income of the endow- 
Pebusash. jQgnt has been spent upon the improvement of the appellant’s 
family house. The period during which these acts of mismanage- 
ment have continued shows that it has been wilful, and their 
continuance after the promise made at the inam inquiry to restore 
the mutt and after the execution of the karamama A indicates 
that the mismanagement has been perverse as well as wilful. I, 
therefore, concur in the opinion that the appellant has been guilty 
of breach of trust for a series of years, and that in the circum- 
stances of this case, it is necessary to remove Mm from manage- 
ment in order to ensure due performance of the trusts of the 
institution. On this ground I am of opinion that the appeal fails, 
and that it must be dismissed with costs. 

As to the memorandum of objections, the first question is 
whether, in the contingency that has arisen, the respondent is 
entitled to the reversion of management of the endowment. By 
exMbit I it is provided that the endowment should continue in 
perpetuity and that it should be administered by the head of the 
mutt for the time being. Consequently no right can be deduced 
from its terms for the respondent either to resume the endowment 
or to manage it in person. Though the trust created is one 
intended for the exclusive benefit of his family, all the members 
of that family are not plaintiffs in this suit. The only right wMch 
the respondent has as the representative and manager for the 
time being of the grantor’s family is a right to claim due perform- 
ance of . the trusts of the institution by a person competent to 
perform them according to the intention of the grantor and the 
usage of the institution. 

Another contention is that the removal of the appellant creates 
a vafCancy, that the power of appointment vests in the zamindar 
for Ihe time feeing, and that the appellant, who is. found to fee 
guilty" of breach of trust and dismissed from his ofiioe, ought to | 
, have HO voice in the appointment of a new trustee. ®be appejlant, . I’ 
■ . vthp'&ifciiuswd, has lost He status as a paxadesi of the ijastitutioii, ;|: 

iwme hm successor, whidh is. an" incident of that '1| 
' " -after ihe .hneif hke ■•feeen k>st. The ^I'j 

dikfefl^, m- it xeecgafaw any -light in tl» ‘®f pel- $|! 
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In the absence of a qualified disciple in whom the right of 
succession has already vested, the beneficiaries, who are the mem- 
bers of the zamindar’s family, are the only persons interested in the 
appointment and entitled as such to express an opinion regarding 
the fitness of the proposed new trustee for the office. The case is 
then analogous to that of a vacancy arising from the death of a 
parades! without appointing his successor. The proper decree is 
to declare the respondent’s right to appoint a person qualified to 
discharge the peculiar trusts as new trustee with the concurrence of 
the rest of his family, to direct him to do so within a given time, 
and, upon his doing so, to confirm such appointment after notice to 
the dther members of the respondent’s family, and to direct that 
upon such confirmation the properties in dispute be made over to 
the person newly appointed to be administered so as to carry out 
the trusts of the institution in accordance with its usage. The 
decjree should further direct that on default of the zamindar’s 
doing so, the suit do stand dismissed with costs. I see no reason 
to interfere with the decree of the Subordinate Judge so far as 
it dismisses the respondent’s claim to mesne profits. The decree 
appealed against will be modified as indicated above. 

There will be no separate costs on the memorandum of objec- 
tions. 

Best, J. — This is an appeal by the defendant against the 
decree of the Subordinate Judge of Madura (East) declaring that 
the appellant has rendered himself disqualified to hold, the office 
of bead of a certain mutt and is liable to be ousted therefrom 
and from the possession of the properties appertaining thereto. 

The suit was brought by the zamindar of Sivaganga, alleging 
that the properties in question were given by the zamindar’s 
ancestors to the guru Sathappayyar in order that a mutt 
might be* built on item No. 1 of the plaint schedule and con- 
^^centrated meditation on Siva and other devotions might be 
performed, for the expenses of gurupuj a and charities, with a 
view to the everlasting prosperity of the members of the zamin^ 
'^'dar’s family,” that 'the -said, properties were hdld Ay ’^atbap- 
payyar, and ’after him by auctlwiiiig gurtm\ 'tiE^ttoyicame^to 
possession of tiie present appellant, who-ihas disqualified him- 
self '-for Iiolding &e”'inutt audits reason: that he, 

{a) instead -of beiu-g an ascetic,' has mtefeaurs 0 .with 
indulges in other tto 
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. ^4noome of the mutt to the devotions and charities thereof j he 
expends the same on women and his issue and for his own 
purposes.^’ 

It is further alleged in the plaint that, in eoiiseqneiiee of 
miscondnct as above on the part of appellant, he was^ in J anna.rj’^ 
1883, removed from the headship of the mutt by plaintiffs father, 
who also attached the properties of the mutt, since which appellant 
without any regard to the devotions and charities which should 
“he conducted in the mutt, with a view to the benefit of his issue 
“ and departing from the course of succession in the line of dis- 
“ ciples/’ has arranged that his son should get the properties in 
dispute after his death. Thus the son was included as the con cl 
defendant in the suit, and though the decree is silent on t1i.e 
point, the Subordinate Judge has in his judgment stated that his 
appointment by the first defendant (now appellant) is “ clearly 
fraudulent and unsustainable.’^ The son, however, is not a party 
to this appeal. 

The first objection now urged is that the Subordinate Judge 
had no jurisdiction to entertain the suit, it being one coming 
within the scope of Act XX of 1863. But even assuming that 
the suit might have been brought under that Act, I do not find 
anything in that Act making it obligatory on parties to proceed 
thereunder and not otherwise. Section 14 merely provides that 
any person or persons interested in a temple “ may, without join- 
“ ing as plaintiff any of the other persons interested therein, sue 
“ before the Civil Court,” («>., the District Court, see section 2). 
As remarked in Bijed Amin Sakih v. Ibrani SaJnh{l ) — “ The 
“ enactments in sections 14 and 15 are enabling and intended to 
“ give to the persons described and who are individually not 
“ interested otherwise than in connection with others the right to 
sue individually and the. proviso in section 18 tlmt “ no suit 
“ shall ho entertained under this Act without , a preliminary 
application being made to the Court for leave to institute such 
feuit was, I take it, intended for the protection of trustees, 

'from : 0i multiplicity of suits.. .The wording of section 14 is merely 
and permissive -and .intended tO' apply to the case of only 
jl|^^;.bl,th0,.int0reste parties-suing in the interest of the public, 
.'ail thio; parties interested Join in bringing the suit, and 
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where, therefore, no special sanction of the Oonrt is neoessaiy, I 
see no reason why the suit should not be entertained in a Court 
having jurisdiction to entertain ordinary suits of the same value. 
Moreover, in the present case, the institution happens to be a 
private one created for the benefit of the plaintiff^s family. I 
agree, therefore, with the Subordinate J udge in finding that this 
objection is not valid. 

It is next objected that the suit is bad for want of sanction of 
the Collector under section 539 of the Code of Civil Procedure, 
if not for want of sanction of the District Court under section 18 
of Act XX of 1863, It follows from what I have already said 
that I do not think the case is one requiring the previous sanc- 
tion of the District Court under the latter Act, which, it is to he 
observed, only requires such previous sanction for the entertainment 
of a suit under that Act — and the present is not a suit brought 
under that Act; while as to section 539 o£ the Code of Civil 
Procedure, not only has it reference to public charities, but just as 
is section 14 of Act XX of 1863 so also' is this section merely 
enabling and permissive, its object being to allow of two or more 
persons interested in a public institution to sue without joining all 
the others interested in the same, the previous sanction of a public 
official being prescribed in order to prevent a multiplicity of suits 
which might otherwise be brought. 

It is next contended that the present suit is barred by sections 
13 and 48 of the Code. of Civil Procedure as the. present objection 
that appellant is a married man living with his wife and children 
might and ought to have been taken in the former suit brought 
against him, by the late Eanee of Sivaganga — the judgments in 
which suit (1) in the Court of first instance, (2) in the Appellate 
Court, and (3) in second appeal respectively are filed as exhibits 
Gr, H and J: That was a suit to remove this appellant from the 
office of gum on the ground that he had no right to it in conse- 
quence of his not having been appointed by the zamindarni. If 
the fact of his being a married man disqualified him for the office, 

I think that this objection to him would not then have been lost 
sight of, for his marriage undeniably dates from a period prior to 
that suit. Though this objection to have been taken, 

'then 1 am not' prepared to say '|q have been taken. 

In any ope the present suit alleges aote;b|\Msappropri^tiop_yf th 0 | 
mutt property of more recent date^ haye* be^h- 
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urged in the former suit. I agree, therefore, with the Subordinate 
Judge in holding that the present suit is not barred either as re.v 
judicata or under section 43 of the Code of Civil Procedure. 

We now come to the main question which is the subject of the 
fourth issue recorded in the Court below in the following words : 
“ whether the allegation in clauses («) and (h) of paragraph 3 of 
“ the plaint are true, and if so, has the first defendant become 
“ disqualified to continue as the head of the mxxtt 

Olaxxses («) and (6) of paragraph 3 of the plaint are as follows • 
“ (ff) Instead of being an ascetic he keeps intercourse with 
females and pursues other pleasures. 

“ (h) Instead of appropriating the income of the said mutt for 
the up-keep of the devotions and charities of the mutt, he expends 
it on women and his issue and for his own purposes.” 

It is admitted at the hearing that by the “ females” in clause 
(a) and “ women” in clause (6) are meant only the defendant’s 
wives, that no actual immorality is laid to his charge, and that the 
meaning of these two clauses is nothing more than [that he lives 
with his wives and children and maintains them with the produce 
of the lands given for the maintenance of the mutt. ■ 

The question, therefore, narrows itself to this : — “ Is defendant 
“ disquaMed for the office of guru by the fact of his living with his 
“ wife and children and devoting to their maintenance the produce 
“ of this property given as an endowment for tire office of guru f ” 
My opinion as to the first part of this question is that the mere 
fact of the defendant being a married man cannot be held to dis- 
qualify him for the office of paradesi of the mutt. Had such been 
the case, no doubt the objection would have been taken in the 
Banee’s suit of 1867. Moreover, it is seen from the evidence 
that the two immediate predecessors of the defendant were both 
married men and it is also in evidence that defendant - was already 
married when he succeeded to the office of paradesi of the mutt in 
question. Further,, as is seen from the judgments in the suit of 
1867, in the eopper plate produced in that suit, tke succession 
prescribed was to “sons and grandsons,” see exhibit J. On a 
fiOi^deration of all these circumstances I come to the ooaolusion 
;ji#v|hp mere fact of the defendant being a married man and 
Evrr^ dq!fh, ^ wives .and children is not a valid ground foi' 
removing him from his office of paradesi of the mutt. 

: .iB:ht'jsh«'i^^ns die question whether he has by jaisapprC- 
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priatiBg the proceeds of the endowments rendered himself liable to Sathappay- 
dismissal from this office. It is proved that the mutt itself has 
ceased to exist and no attempt appears to have been made to 
restore it notwithstanding the defendant's undertaking at the 
inquiry before the Deputy Collector on behalf of the Inam Com- 
missioner (in 1864) that he would build a separate miittam 
within a period of six/^ months ’’ (exhibit E) and his subsequent 
promise to the same effect in the karar A, dated 22nd June 1878. 

At the same time the defendant’s own family house has been 
improved. Moreover it is shown that the ceremonies for the 
performance of which the endowment was made have not been 
performed for some years past. The defendant has entirely 
failed to prove the performance of these ceremonies at his house, 
as stated by Mmself examined as the sole witness for the defence. 

He has also admittedly mortgaged portions of the endowed pro- 
perty, whereas, as appears from the evidence of the kurnams 
examined on behalf of the plaintiff, the income of the endowed 
lands was sufficient for both payment of the poriippu and also for 
the expenses of the pujas, &e., for which the endowment was 
made. There can be no doubt, I think, as to the fact of the 
defendant having for years past misapplied the income of the 
endowed lands to the maintenance of his wives and children and 
to the improvement of his family house. This fact alone is suffi- 
cient to justify his removal from the office and to uphold the 
Subordinate Judge’s decree to that effect* 

I would therefore uphold the decree of the Court below modi- 
fied as suggested by my learned colleague, 

I agree in disallowing mesne profits and dismiss the respon- 
dent’s objections taken under section 561 of the Code of Civil 
Procedure except in so far as it relates to the first defendant 
having a voice in the appointment of the new trustee. 
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ORIGINAL CIVIL. 

Before Mr* Justice Sandley^ 

MADRAS RAILWAY COMPANY (Plaintiffs), 


THOMAS RUST (Defbhdant),^^ 

y jd.ct'^jd.cf 1 0 /I 879 , 5 . 3, ol* 4 — IBoud — Sp^oijic M&Hcf jd.ot jd.ct X of 187 
20, 54, 61—Gontfact Aot—Aot lX of 1872, 5 . Z^-’Contraet for personal serpwe-^ 
Gontraetfcr more than three if ear$---XntQvmL injunction* 

■ The defendant signed an agreement in England with a railway company, whereby 
he contracted to serve the company exclusively for four years in India under a 
penalty of £100. The defendant having come to India at the .expense of the com* 
pany and served it for two years, left its service for that of another employer, 
alleging that he had not been fairly treated by a locomotive superintendent : 

Held, (1) that the instrument executed by the defendant was an agreement 
merely and did not require to be stamped as a bond. 

(2) that the defendant bad no right to rescind the agreement and the 
plaintifE company was entitled to an interlocutory injunction restraining defendant 
from serving others on the terms that the plaintiiffi company should consent to 
retain him in its employ. 

Motion for an interim injunction restraining the defendant from 
serving woriing for, or being employed by any person or persons 
other than the plaintiff company pending the disposal of %lie suit. 

The plaint in the suit prayed for an injunction restraining the 
defendant as above during the term of an agreement entered 
into by him and the plaintiff company, dated 20th June 1888, 
and for damages for breach of the agreement. The plaint stated 
and it was admitted by the defendant — 

"'^That by an agreement bearing date the 20th iluj of June 
^‘1888' entered into between', the, defendant of tho one part and the 
plaintiffs of the, other part, the- defendant .thereby engaged him- 
self in the service of the plaintiffs for four years from the day 
‘■^^,;pf Ms embarkation or -departure for Madras on the Mlowing 
** coMitions ^ 

That he should proceed to Madras, and, while in India, 
should employ ■hMiclf ' as might be required by the 
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board of directors or their agent at Madras or loco- 
motive superintendent for the time being or other 
officer appointed in that behalf. 

(b) He should faithfully and diligently employ the whole of 
his time in the service of the plaintifis as a carriage 
“ painter^ or in such other manner as the board of direc- 
tors or their agent at Madras or locomotive siiperin- 
tendent or other officer as aforesaid should require. 

(<?) He should in all things be subservient to, and obey the 
orders and directions of, the board of directors and of 
their agent at Madras or locomotive superintendent 
or other officer appointed in that behalf. 

(ci) And in consideration of the agreement thereinbefore 
“ contained on the part of the defendant to be done and 
“ performed and of the due and faithful service to be 
rendered by him to the plaintiffs for four years, the 
“ said directors promised and agreed with him in 
manner following : — 

(e) That the board of directors should pay the expense of the 
passage of the defendant to Madras, and should pay 
him, during the continuance of his services, the sum 
of Rs. 200 per mensem, any increase of pay after 
or beyond the first annual increment of Rs. 13 per 
^‘mensem to be subject to the defendant passing the 
Government examination in the vernacular, the amount 
of such salary to commence from the day of defen- 
dant’s embarkation for Madras. 

(/) And, lastly, the defendant thereby bound himself under 
‘‘a penalty of £100 to the said directors diligently and 
faithfully to perform the various matters and things 
• contained in that agreement. 

(The agreement provided also for the dismissal of the defend- 
dant on three months' notice). 

That the defendant left England on or about the 21st day of 
June 1888 and in due course arrived in Madras and was, from 
the date of such arrival, employed by the plaintiffs at their work- 
shops at Perambur, Madras, under the orders and directions of 
the locomotive superintendent and continued to be so employed 
und§r the terms of the said agreement up to the 31st day of 
March 1890. ' ’ ;;-V- ' ' . ' . 
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That the defendant, on the 1st clay of April 1890, absented 
“himself anl. has since absented himself from the plaintiifV 
“ said workshops and has been, plaintijSs are informed, since the 
“ said 1st day of April 1890, working for Mr, Aroot Dhanaooti 
“ Moodelly in Madras.^’ 

The defendant admitted that he was working for the person 
named, but claimed that he had a right to cancel the agreement 
on the grounds that Mr, Phipps, the Acting Locomotive Superin- 
tendent, had insisted on his disclosing a trade secret which he 
possessed, and that, the language and manner of Mr. Phipps 
towards the defendant was such as to injure his feelings and 
lower him in the estimation of the men working under him, &e. 

On the motion coming on, Mr, R. F, Grant for defendant 
objected that the document put in for the plaintiffs in proof of the 
agreement containing the above terms, which was signed by the 
defendant only, was not admissible for want of a stamp as on 
a bond for £100 and he relied on Reference by Board of Bemrue^ 
m W. P,,underActIofim{l). 

Mr, K, Brown for plaintiffs. The reasoning of the dissenting 
judgment in that case is correct and is in accordance with the deci- 
sion in Gisborne and Oo, v. Stthal Bowri(2). The document should 
not be regarded as a bond, but an. agreement for the purposes of 
the Stamp Act. 

Handley, J., ruled that the document did not require to be 
stamped as a bond, but was an agreement merely. 

Mr, K, Brotou This is a case for an interim injunction under 
Civil Procedure Code, section 493, as on the pleadings and affidavits 
the plaintiffs would be entitled to the injunction prayed for in the 
suit. Nmsenvanji Menoanji Panday Y, Gordon {%), Specific Relief 
Act,' section 6 7, governs the case. Compare the illustrations, which 
refer to eases of personal service and Lnmley v. Wagner and 
Montague Y. FlooMon{5>), There is nothing in the nature of the 
contract whioli bars this remedy; see Brahmf(^)Htra Tea Ld, y, 
SGarih (6) distinguisMng^ Oakm ^ 'Ob, v, Jackson{1) and the defen- 
dant's- 'affidavit discloses no .ground • for rescinding it. 


r (1) 2- All*, 660., . , . ' (2) 8 Cal, 285. 

' (8) 6 Bom,, 266; ’v;' ' ,(4) 1 3Da. a/M. & Cl, 604,. 

■(6) /; ; ■ (6) IXA, U Cal, 546 
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Mr. F. Grant. The defendant was justified under Contract 
Act, section 39, in rescinding the contract. In any view, however, 
since this contract could not he enforced by a decree for specific 
performance as being a contract of service and also as extending 
over a period of three years (see Specific Belief Act, sections 12, 
21), under section 54 it should not be enforced by way of injunc- 
tion. Section 57 has never been applied to a ease where the two 
objections to specific performance above stated have concurred. 
Further the agreement is unfair, one-sided and wanting in 
mutuality ; moreover on the face of it it appears the parties 
regarded money-payment as suflSlcient compensation for its breach. 
Before granting an injunction the Court must regard the balance 
of convenience and weigh the eonseq^uences of an injunction on 
the defendant against the substantial mischief done to the plaintiffs 
by rescission of the contract. See Shamnugger Jute Factory Co, v. 
Bam Narain GhaUerjee{l)^ Dohsrtij v. AUman(2)^ Mogul Steamship 
Go. V. McGregor^ Goto Oo.(8), Newmn v. Penderii), 

Mr. K, Broion in rej)iy. The argument as to balance of con- 
venience fails in view of the circumstances of the ease and that as 
to money-compensation is not supported by the penal clause in the 
agreement ; see Specific Belief Act, section 20. There was clearly 
no ground for rescission by the defendant. 

J UDGMENT. — I consider that this is a case in which an interim 
injunction should be granted. 

No sujBS-cient reason is shown in defendant’s alS&davit for his 
breach of the agreement. If any question arose between him and 
Mr. Phipps as to his right to conceal any trade secret he possessed, 
or if he had any complaint to make as to . his treatment by 
Mr. Phipps, he should have brought the matter before the govern- 
ing authority of the company and not have thrown up his 
emplojinent in direct violation of his contract. It is argued that 
there is no mutuality in the contract because the company has 
not executed the agreement, and because they can dispense with 
defendant’s services on three months’ notice. As to the first point, 
the company sets up the agreement and of course is bound by it 
equally with the defendant. As to the second point, the company 
does enter into certain covenants with the defendant, and whether 
on the whole the bargain is more advantageous to them or to the 


22 


THE INDIAN LAW EEPOETS. [¥OL. XIV. 


Madras 
BAix.mT 

Oo^ilPANY 


aAs defendant is a question not now to be determined. The defendant 

made the eontraot, and, in the absence of fraud or duress, must be 
bound by it. 

And I do not think that pecuniary damages will adequately 
compensate the company for the defendant’s breach of contract. 
Unless persons who enter into contracts of this sort, on the faith 
of which their passage out to this country is paid, are kept to their 
agreement, the consequences will bo very serious to employers, who 
will often be unable to secure the services of persons to supply the 
places of the defaulters in a short time. 

It is argued that when the remedy by specific performance of 
a contract is expressly refused by Chapter II of the Specific EeKet 
Act, then by virtue of jSeotion 54, clause 2, an injunction cannot be 
granted, and therefore that this contract, being one extending over 
more than three years and therefore not capable by section 21, 
clause (g) of spedflo performance, cannot be the subject of an 
injunction. It seems to me that this argument would make 
section 57 of the Aot a nnllity. That section provides in the case 
of an affirmative agreement coupled with a negative agreement 
express or implied, that an injunction may he granted though 
specific performance could not, and it gives us illustrations some of 
the contracts specific performance of which is precluded by section 
21, clause (b). If an injunction may be granted in the case of 
contracts, specific performance of which is refused by section 21, 
clause (b), why not in the case of those specific performance of 
which is refused by section 21, clause (g) ? It is also argued for 
the defendant that an injunction should not be granted because 
the agreement provides for a penalty for its non-performance. 
But section 20 of the Specific Relief Aot provides that this should 
be no bar to the remedy by specific performance and the same 
principle applies to injunctions. I think a case has been made 
out for the interference of the Court by inierini injunction, but 
it mast be on terms that plaintiff company take hack the defen- 
dant mto their service if he is willing, and do not', pending the 
decision of this suit, exercise their powers under clause 7 of the 
agreement of dispensing with his services on three months’ notice. 

I ' ^IIpon these texms there will be an injunction as prayed. Costs 
_ olfhis appEoaiion abide the result of the suit. 

Barehg f Mbrgan^-^Abtomeya for plaintiffs. 
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APPELLATE CIVIL. 

Before Mr, Judiee MuUmami Ayyar and Mr. Justice Best. 
AMBU (Beeetoant No. 4), AppeliiAutc, 


ICETLILAMMA anb another (Plaihteffs), Eespotoewts.^ 


Civil FrooedU'Te Gode^ Distinct emise of action ^^•^Suit for possession after 

cancellation of Court^saU. 

In execution of a decree tiie defendant, 'who was sued as the representative of 
her deceased brother, objected, under s. 244 of the Gode of Civil Procedure, to the 
attachment of certain lands to which she set up independent title. The objection 
was disallowed and the land was sold. She then sued the execution purchaser to 
set aside the ' Court-sale and obtained a deci'ee against which no appeal was pre- 
ferred. She now used for possession, and it was found that at the date of the pre- 
vious suit she was not aware that the execution purchaser had obtained possession : 

KeU^ that the suit was not barred by Civil Procedure Code, s. 43. 

Second appeal against the decree of 0. Gropalan Nayar, Subor- 
dinate Judge of North Malabar, in appeal suit No. 261 of 1887, 
which was remanded by the High Court for rehearing in second 
appeal No. 1508 of 1888, reported $ 2^6 nom. Ketlilamma v. Kelap* 
pan{l). 

Q^he facts of the case, which are stated at greater length in the 
report above referred to, were shortly as follows : — The plaintiff had 
intervened in execution of a decree claiming that the land sought 
to be brought to sale was her property. Her objection was dis- 
allowed and the land was sold- She then brought a suit against 
the purchaser praying only that the Court-sale be set aside and 
she obtained a'decree as prayed. She afterwards brought original 
suit No. 542 of 1886 in the Court of the District Munsif of Telli- 
cherry for possession of the land. Her suit was dismissed and 
appeal suit No. 261 of 1887, in the file of the Subordinate Judge 
of North Malabar, was her appeal against -this decree. , ' , ' 

The Subordinate Judge on remand recorded a finding that the 
plaintiff was not aware at the date of the preTOus suit that defen- 
dant No. 4 had obtained possession of the land and passed a decree 


* aeooud Appeal No. 1026 of 1880., X Mad,,, 238. 
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Ambt: in favor of tlie plamtifl overruling a plea raised under section 43 of 

Eetlilamma. the Code of Civil Procedtu'e and holding that the cause of action 
in the present suit was distinct from that in the previous suit, on 
which points he referred toMoonshee BuzIoot ItuhcBM v. ShuMSooU’^ 
nissa Begum (1), DeSoum v. Coles (2 ) , Vimragam v„ MishnammiiS), 
Piftccpur Bctja "V* Sttriyu Ruu{4:) ^ AncliY* Thatha{o)^ Jihimii No-tk 
Khan v, 8hih Nath ChuckerbuUp(6), Nonoo Singh 3Ionda y, Anand 
Singh Monda{l)y Amanat BiU v. Imdad Smam{%). 

Defendant No, 4, who claimed to be entitled to the land under 
the Court-sale^ preferred this second appeal. 

Sanharan Nayar for appellant* 

Bhashyam Ayyangar for respondents. 

Best, J — The question is whether the plaintiff ’s present suit is 
barred under section 43 of the Code of Civil Procedure by reason 
of her omission to sue for possession of the land in her former suit, 
in which the present appellant was also included as a defendant ? 

The former suit (No. 508 of 1884, Tellioherry District M^^nsif^s 
file) was for setting aside a summary order dismissing the plain- 
tifit^s claim to the land which had been attached in es:eciition of a 
decree and subsequently sold* The statement in the plaint in that 
suit that the cause of action arose on and after the 4th December 
1883/^ (see paragraph 5 of exhibit 0,) shows that it was in fact a 
suit brought under section 283 of the Code of Civil Procedure to 
establish the right of plaintiff to the property. It has been held 
that where a previous suit for a declaration of title and confir- 
mation of possession of property has been dmnmecl on the ground 
that plaintiff was not in possession at the time of filing the suit, a 
subsequent suit on the same title for recovery of ‘posmsmu of the 
same property is not barred under section 43^ Civil Procedure 
Code (see Jibunti Nath Khan v. Shib Nath Ohuckerhuttyif) and 
Nomo Singh Monda v. Anand Singh MondalJ), The present piain« 
tiff’s ease is stronger, than, were those of the plaintiffs in the oases , 
referred to above : for, the present plaintiff’s suit was mi 'dtsmimei^ 

' but she obtained a decree setting aside the sale of the property, 

• The decree thus obtained' '% her was merely deekratory {DiMar 
: ' I'atima^Y* Naram and such a decree is not suiBcient to'bar^ 


- ■ , (1) llMXAv^ai. 

' :{S) I.L,E.,rMa4.,J44. , 


(2) 3 384, 

(4) IX.K,, 8 Mad., 
,,„,.,{6)L,n.R., aoai^sif), 
U Oal;, 800. 



VOI^ XIV.I 


MADEA.S SEEIE8. 


1^1 

a siiTbseqiient suit for possession of the property. Moreover, the 
Subordinate Judge has found that, though the present appellant 
was in possession of the property at the date of the bringing 
of the former suit, plaintiff was not aware of the fact, and, such 
being the case, the authorities quoted by him are sufficient to 
justify Ms finding that this suit for possession is not barred. 

The statement in paragraph 2 of the memorandum of appeal 
that the Lower Appellate Court has not considered exhibits II, 
III, IV, V and VII ’’ is ineorreet. 

This appeal fails and must be dismissed with costs. 

Mxjttusami ayyar, J. — I am also of the same opinion. The 
only question of law that arises for decision upon the facts found 
is whether 'section 43 of the Code of Civil Procedure bars the 
present suit. The ground of claim in original suit No. 508 of 
1884 was the order that rejected the claim petition No. 1488 of 
1883, and under section 283 the plaintiff was entitled to institute 
a suit to establish the right claimed by him and thereby to prevent 
the order from acquiring the force of a decree in a regular suit. 
The ground of the present suit was the wrongful withholding of 
possession from the plaintiff after his title had been declared in 
the previous suit. The grounds of action not being identical, 
section 43 is not applicable. 

It is argued, however, for the appellant that the setting aside 
the sale and the recovery of possession are remedies consequent 
upon the declaration that the summary order is invalid. But it 
must be observed that section 283 gives a special right to sue 
for a declaration of title by reason of the special attribute with 
which the order on the claim petition is invested, unless it is 
invalidated. Xhe right is one wMoh the plaintiff is at liberty to 
exercise without reference to the Court sale and the transfer of 
possession under such sale that may or may not at once follow the 
order, and it is indeed conceded by the appellant’s pleader that, if 
there had been no prayer in the previous suit for getting aside the 
Court sale, the present suit would be maintainable. After the 
claimant’s title has been declared, he must no doubt sue but once, 
both to set aside the sale and recover possession, but, until such 
declaration is made, the sale and transfer of possession are in the 
nature of successive wrongful acts originating from the invalid 
order rather than of remedies which he is -bound to claim in the 
deokratory suit which, is apeoially allowed. on ..U'. stamp 
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Ambxj It is found further that, whilst instituting 'the former suit, the 
KEiaiaAMMA. “-ot aware of the transfer of possession under the 

Court sale which was sought to he set aside. In a ease like this, 
in which several wrongful acts consequent on the same order may 
occur on different dates, no laches could he imputed to the plain- 
tiff for omitting to unite them all in one suit, unless he was aware 
of their oocm’renoe. The cause of action in such cases miist he 
ascertained from the facts within Ms knowledge and averred in the 
plaint. 

I would also dismiss this second appeal with costs. 


APPELLATE CIVIL. 

Before Mr. Ju&tice Shephard and Mr, Justice Weir. 

UNNI AND ANOTHSE (PlAINTIITS), ApPJBDDANTS, . 

Aug. 18, 26. ' 

KIJNCHI AMMA and othees (Defendants), Eespondents.'* 

Specijio Belief Act — Act Jo/1877, sfi. 39, 40, 42 — Camdlation Gf im^nmeni---Deehnt-> 
tory deeree~-Lim%tiAion Act — Act XV of 1877, sch. II, m't, 91. 

A suit was filed in 1888 on behalf of a Malabar tarwad by two of its members 
to recover property improperly alienated in 1879 under a kanom instrument by the 
karnavan, who had since been removed from office : 

JSeld, that sincc=i a prayer for the cancellation of the kanom instrument was not 
an essential part of the piaintifis’ relief, the suit was not barred by the three years’ 
rule in Limitation Act, 1877, sch, II, art, 91. 

Second appeal against the decree of L. Moore, District Judge of 
South Malahar, in appeal suit No. 1140 of 1888, confirming the 
decree of V. P. deEozario, Subordinate Judge of South Malahar, 
in original snit No. 39 of 1887. 

Suit to recover certain property, the jenm of the tarwad of the 
plaintiffs and dMendants Nos. 1 and 2, which had'been impro- 
perlj alienated in 1879 under a kanom instrument by their late 
karnavan since removed from office. The plaint stated tliat the 
plaintiffs had been appointed managers of the tarwad by a decree 
of Court.y/; V' :■ 
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The Subordinate Judge and, on appeal, the District Judge, 
held that the plaintiffs could not recover the property, without pre« 
viously obtaining the cancellation of the kanom instrument, and 
that, as a suit to obtain such cancellation would have been barred 
under Limitation Act, 1877, soh. II, art. 91, the present suit was 
not maintainable and they accordingly dismissed it. 

The plaintiffs preferred this second appeal. 

Sanimmn Nayar for appellants. 

Naraijam Eati for respondents. 

Judgment. — This is an appeal against the decree of the Dis- 
trict Judge dismissing a suit brought on behalf of a tarwad to 
recGYer property improperly alienated by the late karnavan. The 
alienation, which was in the form of a demise on kanom, executed 
in favour of one Subhan Patter, was made in 1879. 

It has been held by the District Judge that, the. suit being 
instituted more than three years after the date of the kanom, is 
barred by limitation, because before recovering the property it was 
necessary to have the kanom set aside.. It wiE be observed that 
the kanom document was not executed by the plaintiffs or any 
person under whom they claim as heirs or otherwise. 

There can be no doubt that when a person seeks to recover pro- 
perty against an instrument executed by himself or one under 
whom he claims, he must first obtain the cancellation of the in- 
strument, and that the three years’ rule enacted by article 91 
applies to any suit brought by such person — Janki Kumvar v. Ajit 
8ingh{V), In such cases, according to the old practice, it was 
necessary to have recourse to the Court of Chancery, because at 
common law the claimant when met by his own deed was help- 
less. (Story’s Equity Jurisprudence, cap. XVII Dam y. Duke 
of Mar lborough{2).) It was only in the Court of Chancery that 
h© could get the requisite relief. Although similar relief might 
be given in oases where the deed was on the face of it void, on the 
principle of removing a cloud from the plaintiffs’ title and pre- 
venting further litigation, we do not think that relief by way of 
cancelment.of the deed was absolutely necessary, except in cases 
where the deed was sought to be avoided on account of fraud 
, or other, such gtound. (See Story’s Equity;. Jurisprudence, ik).: 
Provision is made for the two classes oi rmm above ‘ indicated by 


(I) U OaL, ■ A. i 169,; 
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section 39 of the Specific Belief Act. In the present case the 
plaintiffs are seeking to recover property alienated hy their late 
kamavan, and their case, with regard to the alienation, is that 
the karnavan was not, under the circumstances, authorized to make 
it. They have no complaint to make of the manner in which the 
execution of the instrument was obtained by Subban Patter, but 
their charge is that the instrument cannot have the legal operation . 
which the appellants seek to give to it. In our opinion there is 
no distinction between this case and other cases where a similar 
charge is made in respect of an instrument of alienation executed 
by a person who, not being the full owner of the property, has 
a conditional authority only to dispose of it. Such are the eases 
of a guardian of a minor, the manager of a Hindu family or the 
sonless widow in a divided Hindu family. In these cases, as was 
argued by the appellants’ vakil, it is not only not necessary, 
but it is not possible, to have the instrument of alienation can- 
celled and delivered up, because, as between the parties to it, it 
may be a perfectly valid instrument. All that is needed is a 
declaration that the plaintiffs’ interest is not affected by the instru- 
ment, and that declaration is merely ancillary to the relief which 
may be granted by delivery of possession — Asm Unnma Begum v. 
Clement Dale{l). The question is really concluded by authority, 
for it has been held in the ease of the guardian, the manager of 
a Hindu family, and the Hindu widow wrongfully alienating 
property, that the suit which may be brought to recover it is 
not governed by article 91 of the Limitation Act, Slither Ckunrl v. 
Bidpiitty 8ing/i(2). In the case cited by the District Judge, Ratnan 
V. Valm Amma(3) which was a case similar to the present, Turner, 

O.J., and Keman, J., observed If a person not having authority 

to execute a deed, or having such authority under certain circum- 
stances which did not exist, executes a deed, it is not necessary 
for persons who are not bound by it to sue to set it aside, for it I 
cannot be used against them. They may treat it as non-exist- 1 

ent and sue for their right as if it did not exist.” *We entirely ,:i 

agree in this statement ' of the law. We do not think thatdhe, ■ '1 
decision in Jagadcmba Ckotcdlmm v. BakUm has ally 

bearing on the present case. In principle, as well as on authority, 1 
we think that a prayer for the cancellation of the fcanom document 'i 

^ (a) 6 Cai., sml ^ ' 'll 

SA, 2?fS'^;|SS6:iio4 rejortod. ■ (4) L.B.,T3 l.A., 84. : 
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was not an essential part of the plaintiffs’ relief, and that, there- tjnxi 
fore, the suit being instituted within twelve years, was not barred kunchi 
by limitation. The result is that the decree must be reversed Amma. 
and the case remanded for disposal by the District Judge on the 
merits. 

Costs will abide and follow the event. 


APPELLATE CIVIL. 

Before Mr, Jimtice Mnttusami Ayyar and Mr* Justice Bed. 

SANKAEA (Plaiotife), Appellajj^t, 

XELU AND OTHEES (DEFENDANTS), EeSPONDENTS."'^' 

Malabar Laiv — Partition of tanv ad — Tarioacldebt — Comtmetion of decree. 

In 1870 the managers of the plaintiff’s tarwad demised certain land now in suit 
on kanom. In 1886 they sued to redeem the kanom and a decree was passed that 
the plaintiff do pay a certain sum to the kanomdar, and that he do surrender the 
land ; but in the judgment it was said that the kanom amount should be charged on 
the land. In 1886 the tar wad was divided and the land above referred to was 
allotted to the present plaintiff’s branch. In 1887 the kanomdar, in execution of 
the above decree, brought the land to sale and it was purchased by defendant Ko. 1 : 

Seld, that the sale was not binding on the plaintiff. 

Second appeal against tbe decree of E. E. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit No, 1040 of 1888, confirm- 
ing the decree of J, A. deEozario, Additional District Munsif of 
Calicut, in original suit No. 193 of 1888. 

Suit to set' aside a sale in execution of the decree in original 
suit No. 11 of 1885 on the file of the Court of the District Munsif 
at Calicut, and to recover possession of the land, the subject of 
the sale. 

The plaint stated that the land in question in this suit was the 
property of the taxwad of the plaintiff and defendants Nos. 3 and 
4, and that at a partition of the tarwad property, which took place 
on 7th December 1886, it had been set apart as the share of the 
plaintiff’s branch of the tarwad. It appeatod that the above suit 


* Second Appeal Ko. 1115 of 1889; 


1889, 

August, 12. 
September 2. 


THE INDIAN LAW EEPOETS. ' [VOL. XI?. 


SO 

was broiiglit by defendants Nos. .3 and 4, alleging that they were 
the managers of the tarwad with the consent of the karnavan 
against defendant No. 2 to reedem a kanom (dated 18/0) on the 
land now in questioUj and that the District Mnnsif in delivering 
jiidgment in that suit said he allowed the kanom amount to be 
charged on the property but by the decree, dated 17th June 1885, 
it was ordered that the plaintiff do pay to the defendant a certain 
sum with interest as therein provided, and that the defendant do 
surrender the plaint paramba/’ The defendant in execution of 
this decree attached the land and brought it to sale and it was 
purchased on 28th February 1887 by defendant No. 1, who now 
resisted the plaintiff’s claim on the grounds that the decree-debt 
was contracted for authorized purposes,, and that the plaintiff’s 
interest was bound by the decree. 

The District Munsif passed a decree dismissing the suit, and 
this decree was affirmed on appeal by the Subordinate Judge. 
The plaintiff preferred this second appeal. 

Stmdam Ayyar for appellant. 

Smikamn Nayar and Ramachandra Ayyar for respondents. 

Mtjtttjsami Ayyae, J,— The question arising for decision in 
this second appeal is whether the sale in execution of the decree 
in original suit No. 11 of 1885 is binding on the appellant. The 
decree, as it was framed, was only a money decree, and it did not 
direct the sale of the property in dispute. Although the judg- 
ment recorded in that suit might be considered in construing the 
decree, it could not be used for varying the decretal order so as to 
convert a money decree into a decree for the sale of property in 
default of payment. The interest then that passed by the sale 
was only the right, title and interest of the judgment debtors 
at the date of the attachment in execution in 1887. But by the 
partition effected in December 1886, the property -in question 
vested in the present plaintiff subject, upon the facts found, to the 
payment of the decree debt, and his equity of redemption could not 
therefore be prejudiced by the sale. The decision oi the Courts 
below rests on the ground that a money decree against the 
karnavan is sufficient to validate ' a sale of ” tarwad property as 
against ah anandravan, provided that the decree debt is one 
which binds the tarwad. But in the case before us, the plaintiff 
had separated from the tarwad and Ms community of interest 
with the Judg]qaent-dehtw,had;-detem^ before the attachment 
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and tlie sale in execution of the decree in original suit No. 11 of 
1885. 

The decrees of the Oourfcs below must be reversed, the Court 
sale set aside, and the 1st defendant declared entitled to remain 
ill possession until the amount due to the 2nd defendant under the 
decree in original suit No. 11 of 1885 is paid by the plaintiff to 
the 1st defendant, and the suit dismissed in other respects. The 
2nd defendant will pay the plaintiff’s costs throughout. 

Best, J. — The decree, in execution of which the plaint property 
was sold (when 1st defendant purchased the same), was passed in 
a suit brought by 3rd and 4th defendants, members and managers 
of the plaintiff’s tarwad, for redemption of the plaint paramba 
from 2nd defendant, who was a kanomdar. Second defendant set 
up an additional debt or poramkadam of Es. 37, and the Munsif, 
finding that the poramkadam set up by 2nd defendant was true 
and binding on the property, passed a decree (exhibit II) , in the 
following words : — ‘‘that the plaintiffs (now 3rd and 4th defendants) 
do pay to the defendant (now 2nd defendant) Es. 131-4-4, 
the sum made up of Es. 37 due under the poramkadam deed, and 
Es. 64-4-4 the interest thereon to the date of the decree at the rate 
of one per cent., together with interest at the same rate from 
the date of the decree to that of execution on Es. 37, the amount 
advanced ; that the defendant (now 2nd defendant) do pay to the 
plaintiffs (now 3rd and 4th defendants) Es. 37, the arrears of rent 
after deducting the kanom, together with rent at the rate of 
Es. 6-6-0 and 50 cadjans, from the date of the decree to the 
surrender of the land ; ” and then follows the order as to costs. 

The Subordinate Judge remarks with reference to this decree 
“ that it is perhaps not artistically drawn out, but paragraph 5 
of the judgment (exhibit II) declares the relative rights and lia- 
bilities of the mortgagor and mortgagee ” and it is, he finds, 

“ capable of execution at the suit of either.” 

Paragraphs of the judgment (exhibit III) is as follows : — 

I allow the poramkadam evidenced by exhibit I to be charged 
on the property, and direct that the sum secured by that bond 
with one per cent, interest only throughout be paid with the 
kanom to defendant on eviction. With the above- modification, I 
decree surrender of the land.” 

A judgment can no doubt be looked ,, into to explain a 
decjree; but neither^ in the ’Judgment '(exhiM|;lil)^nor in the decree ' 


82 


THE INDIAN LAW EEPOETS. [TOL. XIT. 


Sakkaka 

V* 

KElt/. . 


1800* 

October 20. 


(exhibit II) is there any authority giyeii to the then defendant 
fnow 2nd defendant) to rccoYer the amount then Ibnnd due to 
him by execution of that decree. The decree was merely one 
declaring tliis 2nd defendant entitled to a certain amount and 
directing him to surrender the property to the present 3rd and. 
4th defendants on the payment to him of that amount. 

The sale of the property in execution of that decree on the 
motion of the 2nd defendant must, thereforej I think, be held to 
be invalid as against the plaintiff ; and 1st defendant as purchaser 
at such sale must be held to have acquired merely a right to 
possessipn of the paramha as assignee of the 2nd defendant. 

I would, therefore, set aside the decrees of both the Lower 
Courts and declare the Court sale of no effect as against the 
plaintiff excej)t in so far as it entitles 1st defendant to possession 
of the property in place of 2nd defendant, till the amount due to 
the latter under the decree (exhibit II) be paid by plaintiff to 
1st defendant. 

The plaintiff^s costs throughout should be paid by 2ud de- 
fendant. 


, ORIGINAL CIVIL. 

Before Mr, Justice Best, 

BANE OR HABEAS (Plaintot), . 

' SHBBARAYALH, Aim' Ai^orHEE , (DntEHBANTs).^ ' 

Stamp Aot — Act I of 1819, ss, 9, 33, 34, rule 6 — Frommory N(de — 'Emdi Stamp, 

In a snit on a promissory note for „Bs. 4,300, which was executed on an 
impressed sheet bearing an impressed, stamp with the word huhdi ” at the top 
and the words three rupees^* at, the bottom of the impression : 

pn its appearing that the instrument was correctly stamped as to the 
amount of duty, that the instrument was' admissible in evidence. • 

Stjit on a promissory note for Ba. 4, 300. The defendants pleaded 
that the note was not duly stamped under the Stamp Act and the 
rules, made thereunder. See notification Fo. 1288, dated Srd 
March. 1882, puHished in the 8t. George GaseMe of 23rd 


Civil Suii; ‘Ba. 359 of 1889. 



March 1882^ p. 1^57, and notification, No. ''2955, dated I st Decem- 
ber 1882, and pnblislied in the Fort 8t. George Qa%eUe of 19th 
December 1882, p. 770. ’ . : 

, Mr. "IF^ for plainlifi. 

Mr. E, F, Grant for defendants. 

The following eases were refeired to in the argument besides 
the case mentioned in the judgment. 

Reference under Stamp Act^ s, 46(1) ; Reference under Stamp 
Actf s* 46(2) ; Badlialmnt Shaha v. Ahhoychmi Mitteri^) ; Anony- 
mous casefi). 

Judgment, — T his is a suit by , the Bank of Madras %r the 
recovery (with interest) of a sum of Rs. 4,300 due under a pro- 
missory note. The first defendant is the drawer of the note and 
the second defendant the indorser. First defendant admits his 
execution of the note, hut pleads that he did so at the request 
of the plaintiff (Bank) who through their agent T. Murugasa 
Mudali promised and agreed that the plaintiff would not at any 
time call upon him, the first defendant, to pay same or any part 
thereof, and that the note was executed by him (first defen- 
dant) for the accommodation of one Grurunatha Chetti, who was at 
the time already indebted to the Bank under two previous notes 
for Rs. 2,000 and Es. 2,500 respectively, both of date 8th March 
1889. 

The plaint note has been filed as exhibit A ; it is dated 10th 
September 1889. The accepter of the note is Ramaswami Ohetti, 
brother of the Q-urunatha Ohetti referred to by first defendant. He 
has allowed the suit to proceed ex parte as far as he is concerned. 

The issues are as follows : — 

(i) Whether the promissory note was signed by first defen- 

dant on the understanding that he should not be called 

upon at any time to pay any part thereof P 

(ii) Was Murugasa Mudali empowered to make any such 

promise so that it should he binding on the, plaintiff ? 

(iii) Was there no consideration fpr. the, note' so, far the firpl^ ■ 

defendant is concerned ? . ' ' ■ 

(iv) What relief, if any, is plaintiff eniitle|L. 


(l)-. 7 Mad., 176. „ Mad., ■ 
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On th.0 case coming on for trial it was objected on bebalf of 
the first defendant that the. note A is not admissihlo in evidence 

as it is written on a liundi paper. In support of tMs oontention 
reference was made to the rules- made under section 9 of the 
Stamp Act by the G-oTemor-Greneral in Oonnoil, dated 3rd March 
1882, No. 1288, and 1st December 1882, No. 2955. See Ponnu- 
swami Ohettiar’s Stamp Manual, pp. 46-60. The rules of 3rd 
March 1882 relied on are Nos. 4 and 6, the former of which is 
that “ all instruments chargeable with duty, except hundis may 
“ he written on impressed sheets, and, except as provided by 
“ section 10 of the said Act (i.e., Stamp Act) and by these rules, 
“ shall be so written.” While rule 6 relates to the paper on 
which hundis shall he written. It is as follows ; — 

“ Hundis other than hundis which can be stamped with an 
adhesiTe stamp under section lO of the said Act shall be written 
“ as foEows : — 

“ Hundis payable otherwise than on demand, but not more 
“ 4^Tia.Ti one year after date or sight and for amounts not exceeding 
“ Es. 30,000 in individual value, on impressed sheets bearing the 
“ word hundi.” (The rest of the rule need not be quoted.) 

The rule of 1st Deoember 1882, No. 2956, is that promissory 
notes “ dmwn or made in British India and chargeable with a 
“ duty of ann a s 6, 10 or 12 shaE be written on impressed sheets of 
“ those values bearing the word hundi.” 

The contention on behalf of the first defendant is that the rule 
last quoted aEows only of promissory notes chargeable with a 
duty of annas 6, 10 or 12 being written on paper bearing the 
word hundi, and as the plaint promissory note is for a sum requir- 
ing a stamp of Es. 3 and as it consequently does not ccme within 
this rule, it being written on a hundi paper, must be held to be 
not duly stampedi 

I am unable to aebede to this argument. If it was intended 
that promissoiy notegvrequiring a stamp other than 6, 10 or 12 
annas should not beAvritten on impressed sheets intended for 
hundis and hearing the word hundi, the rule might easEy have been 
i vt^wded so as to make; the :inteti,tioE dear. As the rules now stand, 
such as A must be written on an impressed 
:■ ^eetj.a^ t|^^ &ougE prpnri notes chargeable with a duty of 

6, 10 or ip be on hundi paper, there is no pro- 
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Mbition against other promissory notes also being so written, as of 

these hnndi papers are also '‘impressed sheets.” Had the rule of 
1st December 1882 been merely permissive with regard to the pro- 
missory notes therein specified, there would be force in the argu- 
ment for the first defendant — ^that only such notes could be made 
on hundi paper, as such a rule would have shown that hundi paper 
could not have been used theretofore for the execution of promissory 
notes. But the passing of an obligatory rule with regard to some 
particular classes of notes is not a sufficient declaration that other 
notes shall not be executed in the same hind of paper; and to 
justify the exclusion from evidence of a document like A (which is 
admittedly executed on an impressed sheet of the proper value) on 
the ground that the stamp bears the word hundi, there must be a 
distinct and positive rule against the employment of such paper 
for the purpose and not merely a dubious inference as to the in- 
tention of the framers of the rules. A decision of the Judicial 
Commissioner of Oudh to the effect now contended for on behalf 
of the defendant has been brought to my notice. It is not a 
reported ease, and I am unable to accept the conclusion arrived at 
by the learned Judicial Commissioner in that case. I, therefore, 
allowed the note A to be filed as an exhibit. 

Murugasa Mudali has been examined by the plaintiff and 
denies that he obtained first defendant's signature to A on the 
understanding that first defendant should never be called on to 
pay anything on account of the debt. First defendant’s state- 
ment to the contrary is unsupported by any evidence except that 
given by bimself. Both Murugasa Mudali and Mr. DufBeld 
swear that the former was not empowered to make any such 
promise to the first defendant. The letter B admitted by first 
defendant shows that he was a party to the original loans of 
December 1888, and it is clear from his letter D, dated 13th 
December 1889, that he knew he was also liable for the debt. 

The other exhibits filed on behalf of plaintiff merely show the 
manner in which the original notes were renewed from time 
to time. My findings on the first and second issues are in the 
negative. . ^ 

On the third issue I find that tlene-^as ^epfisideratxon for the 
note such to make fia^t defendant also liable for the debts, and 
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liable to pay to tbe plaintiff tbe amount sued for, with interestj 
amounting in all to Rs. 4,527-4-0, 

I decree, therefore, that defendants do pay to plaintiff this 
amount and costs of the suit, with further interest on the whole 
amount at 6 per cent, per annum from this date to date of 
payment. 

Barclmj & Morgan — attorneys for plaintiff. 

Branson Branson — attorneys for defendants. 
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Madkas 


APPELLATE CRIMINAL 


Before Sir Arthur J. H. Collins, Kt, Chief Justice 
and Mr. Justice Weir. 

QUBEN-EMPEE8S 


GHINNA TEVAN and anothbe. 


Orimiml Frocedure Code, as. 30^, 41S--yerdiet of jury ■^FetunUy of verdict^ 

Frooediwe when Sessions Jtidye disagrees with verdict — Appeal against comioiUn. 

A Jury returned a verdict of guilty against the accused in a trial for dacoity. 
The Sessions Judge accepted the verdict, although he said, he did not agree with it 
and had charged the Jury for an acquittal ; he observed that ho could not refer the 
verdict as perverse since there was evidence against the accused which it was open 
to the Jury to believe. The accused appealed to the High Court on the ground 
jointer alia) that the Sessions Judge ought to have referred the case to the High 
“ Court under Criminal Procedure Code, s. 307 : 

Held, that^since there had been no misdirection by the Sessions Judge, and there 
was some evidence to support the verdict, the High Court had no power to interfere, 
however absurd the verdict might he considered. 

Appeal against the oonTjotion of the appellants on 11th June 
1890 by H. T, Ross, Acting Sessions Judge of Madura, and a 
jury on the charge of dacoity. 

^ The appellants and three others were charged with having 
dpmmitfed dacoity oh the night of 6th Novemher 1889 on the 
Penyakulam-Ammayanalkanur high road. 

c®se^ ®gMhsy the appellants rested mainly upon the evi* 

kavalgars as to the oiroum* 


^T^'So, p of isso, 
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stances under wliieli they were arrested ; there was, however, some 
evidence of their identification by the persons who had been 
robbed. 

The Sessions Judge, in charging the jury, pointed out the in- 
conclusive nature of the above evidence, but the jury returned a 
verdict of guilty against the appellants— the other persons being 
acquitted. 

The Sessions Judge said as to this verdict : — The juries in 
Nos. 7 and 9 refused to believe the story. This jury takes the 
other view, and though (as will he obvious) I charged this jury 
“plainly for an acquittal and do not agree with their verdict, I 
“ cannot say that it was not open to them to believe the Police 
“ witnesses if they chose, or to believe the evidence of identification 
“ even apaii from the Police story of the capture. I cannot, 

<fi therefore, refer the verdict as perverse, though it is not what I 
“ myself should haye found. In considering sentence I keep in 
“ view the fact that this is a high road in constant use by travel- 
“ lers to and from the railway which has become notorious for 
“ daeoity, which it is the duty of the Court to assist in suppressing 
“ by due severity of sentence where convictions ai'e obtained. I 
“ accordingly sentence, the first and second prisoners each to 
“undergo the maximum term of rigorous imprisonment provided 
“ for the offence, namely, rigorous imprisonment for 10 years.’’ 

This appeal, which was preferred against the above conviction 
and sentence, proceeded on the grounds that the Sessions Judge 
“ ought to have referred the case to the High Court under Cri- 
“minal Procedure Code, s. 307 that “there was no evidence 
“on the record to convict the accused that “ considering the 
“ evidence on the record ILe sentence was excessive,” 

Mahadeva Ayyar for appellants. 

Mr. Wedderhurn for the Crown. 

JtrDGME 2 ^x,— This is another case of a conviction by a jury of 
persons accused of daeoity against the opinion and advice of the 
Sessions Judge although he declines to refer the case to the High 
Court under section 307 of the Code of Giiminal . Procedure ; we 
have no power to interfere however absurd or wrong we may 
think the verdict to have been. There hlfe been ho misdirection 
by the Sessions Judge, ‘and there'is' evidehj^‘'S|ainst the prisoners 
if the jip'yinen chose to believe ifc ,;;Tbh:\sehthhc^^ also' ii';., hot; 
too severe supposing the prisoners pjisoiierS|h|,j 
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course, luay bring* their case to the notice of His lixcellenoy the 
GoTernor in Oouneil, if they bo so advised. 

Our duty under the present state of the law is^to dismiss the 
petition and confirm the conviction and sentence 

The appellants prefen-ed a petition to His Excellency the Governor in Council, 
on 'which the followings order ■was inadej dated 20th No'venxber 1890 

In exercise of the powers vested in him by section 401 of the Code of Crimi- 
nal Procedure, His ExceUency the Governor in Council is pleased to direct that 
‘'the imexpired portion of the sentence of iO years’ rigorous imprisonment imposed 
“upon the convicts Ko, 726, Ohinna Tevan, and No. 727, Karuppa Tevan, aims 
“ Yeilaya Tevan, be remitted, and that they be set at liberty.” 


i^PPELLATB CIVIL. 
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1890. 
July 22. 


Before Mr, Justice Muttusami Ayijar and Mr,^ Justice Sandky, 

BYABI AM OTHERS (DeFEMAHTS 4, 7 AM 8 AM REPRESENTATIVES 
OF 10th Defemant), Appellants, 


PUTTANNA (Plaintiff), Eespoment4 

Aliyamntam Zaw — XTnJusUj^d alienation of family property by a member of 

— Adverse posseedon. 


In 1851 'the ejaman of an aliyasantana family mortgaged family property to 
the ancestor of some of the defendants who and whose alienees were now in posses- 
sion. The mortgagor died leaving besides one brother, two sisters, each having 
a son — the family remaining undivided. In 1856 one of the sons, with the 
concurrence of his uncle and mother, conveyed the land to the mortgagee, but this 
transaction was not justified , by any family necessity ; and in 1857 the other son 
and his mother sold their undivided moiety to th#plainti£f’s predecessor in title. 
In a suit to redeem the mortgage of 1851, the plaintiff obtained a decree lor 
redemption of a moiety of the mortgage property : 

JBteld, that although it may have been supposed in 1857 that compulsory par* 
tition was permitted by the aliyasantana law, yet as the right to the half share 
purported to be sold in 1857 had no legal existence, nothing could pass by that sale 
, and the suit should be dismissed. 

^ereur: Neither the original mortgagee nor his son can rely on the 12 years 
rule of limitation unless , he can prove a subsequent valid sale, in the absence of 
Ms possession must be taken to retam its original character. 

agaiusi the decree of A. Veukataramaua Pa% 

South Oanara, in appeal suit 

’ ■ ' ■ -■ - ; -, - " ' ' ' ”■ “ ^ 


of 1889. 



No. 157 of 1888 confirming the decree of K. Krishna Eau, 
District Munsif of Udipi, in original suit No., 83 of 1887. 

Suit to redeem a mortgage executed in 1851 by one Basava 
Shetti, the ejaman of an aliyasantana family, in favor of 
Uskimhi Byari, from whom defendants Nos. 1—6 claimed as 
heirs, and some of the other defendants claimed title under con- 
veyances from them made less than 12 years before suit. 

The mortgagor died in or about 1854, leaving a brother 
Tuki’a, and two sisters, Putta and Mani, each of whom had a son, 
called Mahalinga Shetti and Siibbu Shotti respectively. In 1856 
Mahalinga sold the entire estate to the mortgagee in satisfaction 
of the mortgage debt and another debt, with the concurrence of 
his mothex*, under circumstances of no justifying family neces- 
sity. In 1857 Suhbu Shetti and his mother purported to sell 
an undivided moiety of the family property to the predecessor in 
title of the plaintifii At the last mentioned date, Putta, Mani 
and their sons were members of an undivided aliyasantana family. 

The District Munsif passed a decree for redemption of one 
moiety of the mortgaged property, and this decree was affirmed 
on appeal by the Subordinate Judge. 

Defendants Nos. 4, 7 and 8 and the representatives of defend- 
ant No. 10 preferred this second appeal. 

Namyami Eau for appellants. 

Eamamml Miidaliar for respondent. 

Judgment. — Both Courts have failed to record a finding on 
several points essential to the decision of this ease, and, before 
deciding this second appeal, we must ask the Subordinate Judge 
to return findings on the following issues 

(i) "Was the sale of 1856 evidenced by exhibit I concluded 

by the ejaman for purposes binding on the family. 

(ii) Whether the two sisters, Puttamma and Mani, were 

at that time divided or undivided. 

(iii) Whether, at the date of the sale evidenced by exhibit 

I, Mani was the vendor of , an undivided share. 
a ('iyj Whether Uskunhi and his heirs have been in posses- 
sion of the whole land simeTS56, arid, if not, who 
been in possession, 'of: how much, 'and for what' > ' 
length of time. ' 

The .findings 'should be returned two;--m’onths from,./; 

«Hhe date of the ^ receipt . of this 0Tder,::ib4d.^t©n. d^^^ 
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posting of the findings in this Court, will be allowed for filing 
objections. Fresh evidence may be taken/’ 

The findings returned by the Subordinate Judge in compli- 
ance with the above order were — on the 1st issue, in the negative ; 
on the 2nd, to the effect that the sisters were undivided ; on the 
3rd_, in the affirmative ; on the 4th, that the whole land had been 
in the possession of the mortgagee and his heirs and his and their 
transferees since 1866. 

This second appeal coming on for final hearing, the Court 
delivered the following judgment. 

JuDGMBOT : — This second apjieai comes on again for disposal 
upon findings returned on issues refeiTed for re-triaL The land 
in dispute is part of an estate which originally belonged to an 
aliyasantana family in South Canara. In 1851 one Basava 
Shetti, who was its ejaman or representative, mortgaged the estate 
with possession for Es. 200 to a Mopla named XJskunhi Byari. 
Basava Shetti died prior to 1855, leaving him surviving a brother 
named Tukra and two sisters named Putta and Mani, each of 
whom had a son, called Mahalinga Shetti and Subbu Shetti 
respectively. In April 1856, Mahalinga sold the entire estate to 
Uskunhi Byari in satisfaction of the mortgage and for a further 
payment under document I which was attested by his mother 
Subbu and his uncle Tukra. 

The purchaser continued to hold possession until 1866 when 
he sold a moiety to his brother-in-law Abdul Kadiri, who gave it 
in 1872 to his two daughters who are the wives of the first and 
second defendants respectively. ■ Uskunhi Byaxi had several 
wives, and defendants Nos. 1 — 3 are his sons by his 2ad wife 
and defendants Nos. 4-— 6 are his sons by his Srd^wife. In 1868 
the latter sued the former for partition of the moiety of which 
Uskunhi Byari died possessed, and obtained fi/lSths as an allot- 
ment for their share and that of their mother, the other 7/13ths 
of the moiety remaining in the possession of the former. Defen- 
dants Nos. 2—6 alienated for value their several, shares or 
portions of them afterwards. Of the entire estate, assessed at 
a; moiety,, assessed at Es. 82, is in the possession of the 
first and second defendants^ and of the other moiety 
is in possession of a portton assessed at 
of a part assessed at I^s. 5-12*0. 
•f mth Uskunhi Byari’s famijy 
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defendant No. 7 lias in Ms possession land assessed at Rs. 7-12-0 
under sale deeds III and lY, dated October 1877 and April 
1880 ; defendant No. 8 is possessed of a part assessed at Rs. 5 
under the sale deed V, dated April 1880 ; defendant No. 10 of a 
portion assessed at Rs. 9 under exhibit XV, dated April 1876 ; 
defendant No. 9 is in possession of a small portion, but the claim 
against him was adjusted by compromise. 

It was already observed that Basava Shetti had a sister named 
Mani who had a son called Subbu Shetti. In July 1857 they 
executed a sale deed in favor of one Sabine Byari purporting to 
transfer to him for value their undivided moiety of the family 
estate. Sabine Byari assigned his right of purchase in 1871 to 
one Moidin Byari whose representatives resold it to the plaintiff 
in November 1886. It would seem that the sale in favor of 
Sabine Byari was not heard of until the partition suit of 1868, 
and that it was during that litigation that the right of purchase 
was transferred to Moidin Byari, but that no action was taken 
upon it before the plaintiff bought it in 1886, although the suit of 
1868 terminated in a decree for partition among defendants Nos. 
1—6 and the decree was followed by sub-division among the several 
sharers and by sales of several of their allotments. The plaintiff’s 
case was that according to the aliyasantana usage, as recognized 
by Courts of Justice in 1857, partition was permitted, and that the 
sale of a moiety of the estate by Mani and Subbu was therefore valid 
though subject to the mortgage executed in 1851 by Basava Shetti, 
about which there was no dispute. The defence was that the suit 
was barred by limitation, and that the prior sale by Mahalinga 
under which the parties now in possession claimed was binding 
upon Mani and Subbu, who executed the subsequent sale deed in 
favor of Sabine Byari under which the plaintiff claimed. As the 
possession of ITskunhi Byari commenced in 1851 under the mort- 
gage executed by Basava Shetti, both the Lower Courts held that 
the right of redemption was in force for sixty years. On the 
merits they found that the several transaotidns already described 
were real, and that though the eiroumstances under which" the 
plaintiff' sued upon the sale in favor Sabine , S'j^ari ;,ex:cited 
some suspicion to the effect that' Sahihe''.ptLrdhased - benmni for ' 
XTskunhi Byari, they could not deoHne,;td;‘;p^Jpld%he.purc^ ion 
mme suspicion^ They found further; sisters qf,;; 

Basafa Shetti and their^ons belonged to; 


42 


Byari 

0 . 

FufTTANNA* 


THE INDIAN ' LAW EEPOETS. [¥OL. XIV* ; 

faBiily, that the first sale by Mahalinga Shetti was not justified 
by family necessity and conld not bind his aunt Mani and her 
son Subbu who were no parties to it. They held that the sale 
of an undivided moiety was good, but that the plaintiff was 
entitled by right of purchase not to the specific moiety in the pos* 
session of the defendants as contra-distinguished from the moiety 
in the possession of the wives of the fi^’st and second defendants, 
but to a moiety of the whole estate as originally mortgaged subject 
to the payment of a moiety of the mortgage debt. On the ground, 
therefore, that the plaintiff did not make the wives of the first and 
second defendants parties and include the moiety in their pos- 
session in this suit, they decreed to the plaintiff possession only of 
a moiety of the properties mentioned in the plaint less certain 
portions not included in the mortgage, and directed him to pay 
to the defendants a quarter share of the mortgage debt, viz., 
Es. 50. From this decree defendants Nos. 4, 7, 8 and 10 have 
appealed. 

As this is a second appeal we must accept the facts as found 
by the Court below and see if the decree can be supported upon 
them. Two questions of law arise for decision, viz., those of limit- 
ation and of impartibility of property governed by aliyasantana 
usage. 

As to the former, we see no reason to doubt the correctness of 
the decision of the Courts below. The alienations upon which the 
appellants Nos. 2 — b rely are less than 12 years old, and the first 
appellant is the son of Uskunhi Byari. The moiety alienated by 
Uskunbi Byari to Abdul Kadiri Byari and by the latter to his 
daughters is included in this suit, and it is unnecessary to consider 
the question in relation to it. Neither the originsil mortgagee nor 
his son can rely on the 12 years rule unless he proves a subsequent 
valid sale, in the absence of which his possession must be taken to 
retain its original character. We are of opinion therefore that the 
claim is not barred to the extent to which it has been decreed. 

As regards the second question, however, we are unable to 
hold that the sale by Manx and her son can be upheld at alL The 
Courts, below rest their decision to the contrary on two grounds, 

> lhat! there was an'Srroneous notion in, 1867 that compulsory ' 

permitted’ by _ the' ^ law, and (II) that 

p tupt .aside the sale by Putta and Mahalinga 

the 'whole property, they might in 



their discretion relinquish their right to a moiety and redeem the 
remainder. Neither of these grounds is tenable. It is now set- 
tled law that partibility is not an incident of aliyasantana pro- 
perty, and a mistake of law in 1857 cannot legalize a sale which is 
really opposed to law and which has not already heen enforced. 
If the sale by Mahalmga and Putta can be set aside by Manx and 
her son in its entirety on the ground that it was not justified by 
family necessity, it can only he done by them on behalf of the 
family and for the purpose of recovering the property for its use. 
The right so to set aside the sale is not that of any individual mem- 
ber of an aliyasantana family, hut it is the right of the family 
which the individual is taken to represent. This being so, the 
right to a half share which Mani and Subbu professed to sell as 
the separate though undivided interest of their branch in the 
impartible family property had no legal existence and nothing 
could paas by such sale. The purchaser could not he permitted to 
stand in their shoes for the purpose of representing the joint 
family or enforcing its right because he is a stranger to the family 
and because the right of the family was not the interest that was 
sold or that is sought to be idealized. If a similar sale by a co- 
parcener is upheld under Hindu law to the extent of the vendor^s 
share, it is upheld not by virtue of the right of interdiction which 
he has as a representative of the family under pai^agraph 28, Sec. I, 
Ohap. I, Part II of the Mitakshara, but because the co -parcener is 
at liberty to convert his interest into specific separate property by 
partition, and a purchaser for value has an equity to stand in the 
shoes of the vendor to that extent. This equity which rests on 
the partibility of ordinary Hindu property has no place in the 
aliyasantana law which forbids compulsory partition altogether. 

The decrees of the Courts below must be reversed and the 
suit dismissed, with costs throughout save so far as it relates to 
the land which is the subject of the compromise with the ninth 
defendant. . . 


V* 

Futtanna. 
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APPELLATE CIVIL, 


Before Sir Arthur J. H. Collins, Kt., Chief Jnsim, and 
M}\ Justice Weir, 


NARASIMHA NAJDTJ (Plaihtiff), ArraaiLAKT, 


1890, 

October 14. 


BAMASAMI ANB OTHERS (Beeenbahts), Bespotoekts.^* 

Ment Recovery Actr-^Act Ylll oj 1866, s, W^lmpUed eontraot m io TeHt->^Land 
irrigated under Kistm anic?4 — CoUector^s sanction to increase of rens. 

Land in a 'zamindari in the Kistna delta was newly irrigated from anient 
channels. The zamindar tendered pattas at wet rates : 

Meld. (1) that the zamindar was not entitled to levy increased rates without the 
Collector's sanction under s. 11 of Act VIII of 1865, although he had estpendod 
money on the channels ; 

(2) that payment for five years of such wet rates under a, five years’ 
lease did not imply a contract to continue such payments ; 

(3) that a stipulation in the previous lease binding the tenants to pay 
such increased rates in case oi future irrigation did not bind the tenants after the 
term of that lease expired. 

Second appeals against the decrees of G. T. Mackenzie, Dis- 
trict Judge of Kistna, in appeal suits Nos. 34 to 38 of 1888, 
confirmi n g the decrees of 0. Eaghava Eao, Temporary Deputy 
Collector of Kistna, in suits Nos. 12, 13, 14, 15 and 17 of 1887. 

The plaintiff in these five suits was the zamindar of Vallnr 
and the defendants were his tenants. The defendants held leases 
for a five years’ term from fasli 1291 to 1295 inclusive. These 
' leases were in a printed form which contained a stipulation that if 
the tenants brought land under irrigation they shonld pay not 
: only the water rate due to Government hut also an increased rate 
• to ,Uie zamindar. In fasli 1296 the defendants brought part of, 
ifinds newly under irrigation. The zamindar tendered pattM 
form containing that stipulation and imposing wet 
YPO* aowly irrigated land. The defendants refused to 
^ttas, objecting to that stipulation and contending 
nnoa the newly irrigated land only the'Ctoy- 
emm^i water. .diy rate due to the zanrindarl 


VOL. XIV.] 


HABEAS SEBIES, 


45 


The zamindar then filed these suits to compel aeeeptance of these 
pattas. The Deputy Oolleotor held that the zamindajr could not 
levy increased rates without the sanction of the Oolleotor under 
the proviso to section 11 of Act VIII of 1865 and dismissed 
the suits. On appeal the District Judge affirmed the decision of 
’the Deputy Oolleotor. 

The plaintiff preferred these second appeals. 

Partkasaradhi Ayj/amjar and Bhashyam Ayyamjm^ for appeL 
lant. 

Patiabhirama Ayyar^ for respondents. 

Judgment : — It is not clear from the judgment of the District 
Judge whether any contract, express or implied, has been entered 
into between the landlord and his tenants or one or other of them 
who are parties to these second appeals. Until this has been 
found, we are unable to dispose of these appeals. Fresh evidence 
will he allowed. The District Judge is requested to submit a 
distinct finding on the issue above stated J ' ; 

In compliance with this order the District Judge submitted 
a finding which explained that for oonvenienee of the revenue 
accounts the land in the Kistna delta is classed as dry and that a 
water-rate of Es. 4 per acre is levied by Government upon all 
land reached by the water of the anient channels. The raiyats 
contend that when this irrigation is extended to their lands they 
need pay only this water-rate to Government and the former dry 
rates to the zamindar. The zamindars contend that in such cases 
the raiyats must pay increased or wet rates to the zamindar, and 
a stipulation to that effect is inserted in the printed form of patta. ! 
The District Judge expressed an opinion that the acceptance in 
former years of pattas with this stipulation does not deprive the . 
tenants of the protection given them Jby the proviso to section"' 
11 of Act, VIII of 1865, and does /ndt;Ooffipel them' to; Accept 
such pattas in future. The District Judge also was ol opinion 
that payment for five years by the tenapt to the zamindar ol snch 
increased rates supported the inferepoe;:^;A;fpptj^|Jp;^^ 
to^ pay these increased rates. 

Judge found that four of the the ’ 

in<^eased rates upon some irrigated 

must ‘ continue to pay these h#,; , 

- hot upon the extent no^ly irrigated 1296. 


Habasimha 

«?* 

Bamasami. 
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These Beeond appeals coming on for final hearing the Court 
delivered the following judgment. 

JunoMBK-T : — The District Judge has, we think, correctly found 
that there was no contract to pay the wet rates as regards the 
lands newly irrigated in fasli 1296. The contract, which the 
appellant seeks to rely on to prove the contrary, was a contract 
of lease which expired with fasli 1295 or prior to the term for 
which plaintiff now seeks to enforce a patta. Apart from contract 
the plaintiff cannot succeed, as he has clearly not brought himself 
within the requirements of the proviso to section 1 1 of the Rent 
Act. Taking it that he has been at some expense for the minor 
distribution channels, he ‘has not, it is admitted, obtained the 
sanction of the Collector to the additional rent which he seeks 
to enforce. 

We are unable, however, to accei)t that portion of the District 
Judge^s finding in which he, holds that there was an implied 
contract to pay wet assessment on the extent of land previously 
included in the lease for five years ending with fasli 1295. No 
implied contract as to future years can, in our opinion, be infori^ed 
from a single lease extending ovei' a brief period of five years. 
The result is that we agree in the conclusions at which the District 
Judge arrived in the first instance and we accordingly dismiss 
the appeals Nos. 594-7 with costs and No. 698 without costs. 




APPELLATE OlVil 


Sit Jfikur J.E, 'ColUm^ Chief 
and Mr, ■ Justice Weir, 

OHOMD;;(]P3:<aitoot), Appellant, " 


' UMMA ATO oTnEES'pB^BNnANTs Nos. 2 TO 4), 

]^U‘^ Mi, i 4%^Ohjmtim:t;k&.temB0qumUid mlwf 

X < 5 / l870^0MmjQ shm*B of mmprnsaiion-'Valmmw m 'prhM$ 


^}^hmUn^, l^roiightasuit, in wlxM 
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land taken up under the Land Acquisition Act. It' appeared that the piaintifi’s 
husband had mortgaged Ms share of the land in question .to the defendants^ 
predecessor in title in 1872 hy an instrument in . which his share was valued at 
'Es/375 : ’ ‘ , ' , , ; ^ , 

(1) that the suit for a declaration only was maintainahie j 

(2) that the valuation of the plaintiff’s husband’s share in the instrument 
of 1872 was not binding on the plaintiff in the present suit. 

Fer GiitT : Assuming^ for the moment, that the plaintiff was able and called upon 
in this case to ask for further relief, we are of opinion, following the decision of 
the Bombay High Court in Llmha Bin Krishm v. Fmm Bin Fimpln (.I.L.E., 13 
Bom., 548), that the suit should not, at the present stage, be dismissed on this 
ground, the objection not having been raised in either of the Lower Courts. 

Second appeal against the decree of E. K. Krishnanj Subor- 
dinate Judge of South Malabar at Oalieut, in appeal suit No, 614 
of 1888, affirraing the decree of T. V. Anantan Nayar, Principal 
District’ Munsif of Calicut, in original suit No, 127 of 1887. 

The plaintiff sued, as the widow of one Dnhi Ohetti, for a 
declaration of her title to receive Rs. 792-7-2, being her one-quarter 
share of the jenm value of a piece of land, which had been -taken 
up by Grovernment under the Land Acquisition Act. The land in 
question was the property of Unni Ohetti and Ms three brothers, 
but a partition took place between them, and, in June 1872, TJnni 
Ohetti conveyed his share to the predecessor in title of the defend- 
ants under an instrument held to evidence a mortgage, which 
provided that the conveyance should become absolute if the kanom 
amount was not paid in two years, and by wMoh Unni Ohetti’s 
share of the jenm was valued at Ks. 375. In those proceedings, 
the jenm right to the land as a whole was valued at Es. 
3,735-12-10, which sum remained at the date of the suit in the 
hands of the Collector, who was not made a party to it. The 
plaintiff came in as defendant in the proceedings held under the 
Land Acquisition Act, but her name was removed from the record, 
and she was left to bring a separate suit. 

The District, Munsif passed a decree ditoisaing the plaintiff 
suit and this decree was affirmed on appeal by the Subordinate 
Judge, who held that the plaint which bore only a 10-rup^^ stainp, 
was insufficiently stamped under the 

the view he expressedj^ required that a Ee,paid m: 

the amount claimed, and also that 
the valuation of her husband^s share 

ofl’874.- - ' 

' The plaintiff prefeired .tMAsecohid^l 


Ohomv 

VUUAf 
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SmnJifra Ayyobf for appellant. 

Naraymm Rmi for respondents. 

Judgment : — On behalf of the respondents, it is objected that, 
as the plaintiff might have sued for further relief, she is not 
entitled, with reference to section 42 of the Specific Relief Act, to 
maintain the present suit for a mere declaration. 

Assuming, for the moment, that the plaintiff was able and 
called upon in this case to ask for further relief, we are of opinion, 
following the decision of the Bombay High Court in Liwiba Bin 
Wrishfid V. Rama Bin PiMplu(\)^ that the suit should not at the 
present stage be dismissed on this ground, the objection not having 
been raised in either of the Lower Courts, 

We are of opinion, however, having regard to the circum- 
stances of this ease that the relief sought for by way of declaration 
was sufficient, and that it was not necessary for the plaintiff to ask 
for any further relief in the suit. 

The objections on this ground accordingly fail. 

The suit for a declaration being, for the reasons stated, main- 
tainable, we are of opinion that the Subordinate Judge has erred 
in taking the value of the share of the jenm to have been fixed for 
the purposes of such a claim as that now advanced by the cove- 
nant between the plaintiff^s husband and the mortgagee in 1872 
(exhibit I). The value of the one-quarter share then fixed was 
fixed for a specific purpose, viz., the purpose of conditional sale 
then contemplated by the parties to that exhibit. The transac- 
tion contemplated is one which for reasons which need not be 
entered on the Courts refuse to enforce, and the object for which 
the valuation was made being therefore ineffectual even for the 
pui^oses contemplated by the parties, the party to the instrument 
cannot be held to be bound by that valuation, when a question 
actually arises in a suit properly brought as to what.is the actual 
value of this share. In the present ease the land to which the 
rqprtgage attached has been taken up under the' Land Aequisi- 
&d the property no longer exists in the shhpe in which ^ 
Vit did at the time of the proposed conditional sale, but has been 
IpM ' iuto money. , The value of the entire property, of 
which plaintiff claims one-quarter share, has been realized in the 
shape of money, is EB[&,fS5, and the plaintiff, if entitled' at . 
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is, we tliiiifej clearly entitled to her proportionate share, one* 
quarter of this amount, less the necessary deductions for kanom 
interest, &c. 

These deductions may be fixed as follows 

BS. 

Kanom . . . , . . . . . . . . 200 

Interest at Li per cent, up to 30th Noremher 1874 60 

Interest approximately up to date at 6 per cent . . 192 


Total 


452 


Ohomu 

V, 

JJmma. 


Thii^ amount being deducted from Es. 933*lo-2, the one* 
quarter amount of the proceeds of the land, the value remaining is 
Es. 481-15-2, and, in respect of this sum, the plaintiff is, we hold, 
entitled to the declaration prayed for. We accordingly reverse 
the judgments of the Lower Appellate Court and of the District 
Munsif and give a decree for the plaintiff in the terms above 
stated* Plaintiff is entitled to' her costs throughout this suit. 
The defendants will bear their costs throughout. 


APPELLATE CIVIL. 

Before Sir Arthur J. If. CoIUMj Chief Justice^ mid 
Mr, Justice Shephard. 

NANTI (Plaixtipf), ArrELnAXT, 

V, 

MANOHTJ Axn anothee (Defendants Nos. 1 and 2), 

. Eesfondents.^ 


1890, 

Aug. 15, 22. 


Transfer of Property Act — Aet IT of s, 83 — Deposit in Court } 

The deposit intended hy Transfer of - Property Act, s. 88, must he made yncpndi- 
tionally. Accordingly when the mortgagor in making the deposit pmys that 
the amount should he paid out to the mortgagee on his producing certain deed® the 
provisions of the section are not complied with. ’ 

SjsooNp. AFFEAL against the decree oiiX/.;Mbpt#L 




of South Malabar, in appeal suit N<Ji^ 290 of 1 
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Suit to recover principal and interest due on a mortgage^ dated 
28tli February 187T. ; Defendant No. 1 had acquired the rights 
of the mortgagee, and the plaintiif had acquired those of the 
mortgagor. On the 5th July 1888, defendant No. 1 deposited 
the sum of Es. 699 in the Court of the District Munsif of Temel- 
prom, presenting a petition under Transfer of Property Act, 
section 83, in which he prayed that notice he sent to the plaintiif 
as provided in that section, and that the plaintiff he called upon to 
bring in seven documents which were specified, and that, on his 
doing so, the amount deposited he paid to him. The plaintiff 
brought in one* document only and stated that he was willing to 
receive the amount deposited ; but defendant No. 1 raised to 
acquiesce in this. In the present plaint, it was stated that the 
cause of action arose at the date of this refusal. 

The District Munsif passed a decree against defendant No. 1 
for the amount due on the mortgage and directed that the sum 
deposited in Court he paid out to the plaintiff in satisfaction of the 
principal and part of the interest. This decree was reversed on 
appeal by the District Judge, who held that the suit was not 
maintainable as framed. . 

The plaintiff preferred this second appeal, 
for appellant. 

Sankamn Nayar for respondent No. 1 . 

Judgment : — We think that the District Judge was right in 
holding that the deposit intended by section 83 of the Transfer 
of Property Act should be made unconditionally, and thatj^ there- 
fore, the District Munsif was wrong in accepting the deposit. 
Putting the deposit aside, Mr. Eama Eow argues that Ms client 
is still entitled to his remedies on the mortgage. But the decree 
of the District Munsif is not a mortgage decree and the appel- 
lant did not appeal against it. We could not, therefore, modify 
it to the prejudice; of the respondents if, rin other, respect^ w© 

^ thought that the plaintiff waS' entitled to ask for a morfcf^e, 

- ’ ' ■ ' ’ . . • _ ^ . 

!lihis second appeal is dismissed with costs* ' ’ ' ''v ' 
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APPELLATE CIVIL. 

Before Mr, Jmtiee Muttmami Ayyar and Mr. Jusftee Bliephard. 

LEISHMAN (Plaiotiff), AppEWtAHT, 

V. 

HOLLAND (Defetoakt), EESPONDEiTT.* 

Defamatioji — Privilege — Gominimicatmi hy a servant of a eompa’}0 to one of 
Ms suhordinates as to another subordinate. 

In an aotion for damages for defamation bronglit "by a brewer recently employed 
by a brewery company against the local manager of the company, the defamatory 
statements complained of were contained in letters written by the defendant to the 
directors of the company, and also in a letter written to another brewer in the 
emxdoy of the company in which he said that the plaintiff ^ ‘ had failed most utterly, 
and I have been compelled to inform him that you will take the position of senior 
brewer at the brewery 

KeU) that all these statements were in the nature of privileged communications. 

Appeal against the decree of W. E. T. Clarke, Subordinate Judge 
of Nilgiris, in original suit No. 88 of 1886. 

Suit for damages for defamation. The plaintiff was a brewer 
recently employed by a brewery company and tbe defendant was 
tbe local manager of tbe company. One of tbe defamatory state- 
ments complained of was set out in tbe plaint as follows : — 

“ Defendant in a letter to Mr. Oricbton, dated 26tb April 1886, 
writes : ‘ Mr. Leisbman bad failed most utterly, and I have been 
compelled to inform him that you will take tbe position of senior 
brewer at tbe brewery.’ ” 

(Tbe addressee of tbe above letter was a brewer subordinate to 
tbe defendant in tbe service of tbe company). 

Tbe other defamatory statements complained of were comprised 
in letters written to directors of the company by tbe defendant 
imputing mismanagement, neglect of orders, &o., to the plaintiff, 

Tbe Subordinate Judge dismissed tbe suit and tbe plaintiff. 
preferred this appeal against Ms decree. . , 

Mr. K. Brown for respondent. ' > ‘ 

J uosMENT : — This suit stands on an iootiiig 

from that wMob has been prosecuted by'^llie plMni^' agMnst tile 



‘Xeishmait^ 


1890. 
Bept. 1. 


complained of by the plaintiff, which, in themselves, are certainly 
defamatory, were made under oirciimstances conferring on the 
defendant any privilege ; and, secondly, it has to be seen whether 
they were made maliciously and with knowledge on the defend* 
ant^s part that they were false/ 

Agreeing with the Subordinate Judge, we are clearly of 
opinion that the statements were all in the nature of privileged 
communications, and that the plaintiff has failed to prove that 
the defendant believed them to be untrue when he made them or 
acted maliciously in making them. We dismiss the appeal with 
costs, 

APPELLATE OIYIL. 

Before Mr, Justice Shephard and Mr, Justice Weir, 

POLU OTHEBS (BeFEIVDAOTS), APPELLANTS, 

V, 

RAG-AVAMMAL (Plaintiff), Respondent.'^ 

Bent Meeover^ Act — Act VIII of 1865, $s, 9, 11 — Form ofpatta — Form of rent 
determined 5^ implied eoniract^ Variation in mnmint of rent. 

In a landlord’s suit to enforce acceptance of a patta and execution of a muclxalka 
bytke defendants, it appeared that^ the predecessor in title of the defendants bad 
accepted fromjtbe predecessor in title of the plaintif in 1849 a cowle for 11 years, 
■vrbicb provided for payments in kind, but since the expiry of that period the rent 
bad always been paid in money,- though the amount varied. The tenant was 
described in the cowle as a sukavasi raiyat, and the defendants also claimed to be 
sukavasi tenants : 

Moldy that it was unnecessaiy to determine the cause of the variations in the 
amount of rent, and that an agreement that the rent should continue to be paid in 
money should be implied, and the landlord accordingly was not entitled to impose 
a patta providing for payment of rent in kind. 

Second -APPEAL against tke decree of S. T. McCarthy, District 
Judge of GMngleput, in appeal suit No. 374 of 1888, affirming the 
decree of A. David Pillay, District Munsif of Trivellur, in original 
suit No. 681 of 1885. ' 

; -Suit hy a landlord to enforce acceptance of a patta and exeeu- 
tion. pf a muchalia by, the defendants. The defendants (who were 
held by the District Munsif to he permanent sukavasi tenants) 

Semi Apps^ of 1889. ^ ; 
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objected to the patta on the ground that it provided for a varain Polu 
xentj whereas their case was that the rent was payable in money. ba^gayImmai,. 

It appeared that the plaintiif^s predecessor in title had exe« 
cuted to the defendants’ predecessor in title on 5th February 
1849 a cowle for 11 years, which contained provision for payments 
being made in kind. But it appeared that at any rate since the 
expiry of that period rent had always been paid in money though 
the amount varied from time to time. 

The District Munsif held that the patta was such as the 
defendants were bound to accept and passed a decree for the 
plaintiff which was upheld on appeal by the District Judge. 

The defendants preferred this second appeal. 

8adagopachafyar for appellants. 

SnrangacJiaryar for respondent. 

JunoMEXT. — The District Judge has held that the case did not 
come within the ruling in Venhatagopal v. Ranga];)p>a{l)^ because, 
although the rents have always been paid in money, there has been 
a variation in the amount of the money paid:. 

It is argued, however, that there has, in fact, been no variation 
in this respect, inasmuch as the increases of payment arose from 
ah increase in the extent of lands occupied, and that a decision on 
this question which was, it is said, raised in the third issue vras 
essential to a determination of whether there had been an implied 
contract to pay rent in money only. The question of the circum- 
stances attending the variation has certainly not been gone into in 
either Court, and, if we considered it necessary, we should direct 
the question to be tried. 

It appears to us, however, not necessary to test this point by a re- 
trial. In a recent set of cases, which came heforo this Bench irom 
G-anjam— sec Nilahinfxi v. Mahadevii^i) — we held that where the 

(1) I.L.E,, 7 Mad., 365. , ' 

(2) Second appeal ISTo. 508 of 1889, in Yrliich tlie learned Judges said 

The <iuestion in this case was as to the form of the rent, that is to say^ 

* * whether the rent should bo paid in money or in grain. 

Both the Courts have found that rents had been "paid in money for a pex-iod of 
about 60 years. The Bistriot Judgo has,, however, come to the conclusion that 
‘Hheeaseis not governed by the decision (IX.B., 

*•' 7 Mad., 365), because the rent is not shown to have=rbe©m 'an invariable one. The 
variatioD, however, has been a variation in th© ahrbnnt of the rent and not a 
«« variation in the form of the rent, for, as already . slated, the finding is that the 
rent has for about 50 years been paid in We think, therefore, , 

*«case is governed by the decision in 7 Mad/,"'#? 'i 
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contest was only as between a varam and money patta, and where 
payment had all along for a period of oyer 50 years been shown 
to have been made in one form only, vm., money, a variation in 
the amonnt of money paid did not affect the inference that there 
was an implied contract to receive rent in the form of money, and 
that that ease did come within the decision in Venkatagopal v. 
Mangappaif)* ? 

The circumstances of the present case vary very slightly from 
those of the cases just referred to. In the present case there has, 
aU along, that is, since 1849, been a payment, it is found in the ; 

form of money only. 

It is sought, however, to distinguish the present case by the j 

circumstance that the tenancy now in question originated in an 
express written contract, viz., the cowle of 1849, and, it is argued 
that this being so, it is not open to the Court to infer an implied 
contract from the act of the parties. As to this, in the first place, 
it is not shown that the tenancy did in fact originate only with 
the cowle of 1849. The defendants, in their written statement, 
claim to be permanent sukavasi tenants, and the District Munsif 
has found that they were such. No contest was expressly raised 
in the matter, which was apparently passed over to some extent in 
the District Munsif^s Court, and entirely in the Lower Appellate 
Court. In the second place, granting that the tenancy originated 
in an express written contract, such contract enured only for 11 
years, and the parties have, since 1860, been holding without at 
least an express written contract. During that period, for 24 
years, there can bo no dispute that rent has always been paid in 
money. 

In these circumstances, we think, the ease clearly does fall 
within the principle of the decision in Yenltaiagopai v. 

and that a contract to receive rent in money only must 
be inferred. In the circumstances of this ease, the landlord 
having come into Court to enforce an acceptance of a particular 
kind of patta, viz., a varam patta, no further question is out- . 
standing as to the propriety or non-propriety of the patta, and 
It is, therefore, unnecessary to direct an inquiry as to what would 
patta* , , ^ / )• 




?0L. XIT,] 


MADBAS SEMES. 


55 


On tkis view we allow the appeal, and, reversing the decrees Polu 
of the Lower Courts, we dismiss the original suit with costs 
throughout. 


APPELLATE OIYIL. , 

Before 8ir Arthur J". BL, Collins^ Chief Justice ^ 

and Mr, Justice Best, 

NAGAPPA (Plaintxfp), Appellant, 

V. 

DEVU (Depetoant), Eespotoent.'^* 


1890. 

September 16* 


1 Act~-Act III of mi, ss, 17 (d), 49- 
s. 4 {c)-^ AdmimhilUij of xmregistered saU^^de 
Goniract to sell land* 


-Specifie Melief Act — Act I of 1877, 
^4 — Suit for specific performance of 


Tbe defendant executed a sale-deed of certain land to the pj^intiff . The metra- 
ment bore Ee. 1 stamp only. The plaintiff alleged that the defendant had impro- 
perly refused to register the sale-deed and prayed for a decree compelling its 
registration and for the possession of the land in question : 

'Eeld, that the unregistered instrument was admissible in evidence, and that in 
any case, secondary evidence of its contents was admissible, the document having 
remained unregistered through no fault of the plaintiff. 

Second appeal against the decree of S. Subha Ayyar, Subordinate 
Judge of South Oanaia, in appeal suit No. 395 of 1888, reversing 
the decree of K. Krishna Eau, District Munsif of Udipi, in original 
suit No. 302 of 1887. 

The plaintiff sued to compel the defendant to register a sale- 
deed of oertainTand executed to him on 25th June 1885 and to 
deliver possession of the land in question. He sale-deed was 
stamped with Ee. 1 only : the portion of it which is important for 
the purposes of the present report was as follows : — 

“I have conveyed to you, for the value of Es.'lOO, the 
“ hhagaet garden-land in my possession, which I have been enjoy- 
“ing unenoumherod by paying to the Mulgar-heir mulgeni at 
“ the rate of Bs. 2 per annum and wbidh. is situated 
“ boundaries mentioned below and xi-- -j- 

“ three following wargs : 
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^^(1) Land assessed at Rs. 31, out of Kallappa Shetti’s 
, ^'warg, Mull No. 14 in VaramTbali Tillage (not 

Haradi) Brahmawar Magne, Udipi taliikj appertain- 
‘4ng to the sub-distriot of Brahmawar mthin the 
registration district of South Oanara. 

(2) Land assessed at Es, 84-15-0^ of Chikkappa Shetti^s 
warg, Muli No. 15 in the aforesaid Tillage. 

^'(8) Land assessed at Es. 19, out of Venkappa Shetti^s 
‘‘warg, Muli No. 16 in the said Tillage, together 
with maramath, house, cow-pen, out-houses and wells, 
“ also the improTements made by me ; and have re- 
ceived from you the said 100 rupees for the purpose 
^"of discharging the debt incurred for household 
expenses (from Haradi Manjunatha Kamthi, for 
the purpose of paying the amount due to your 
younger brother Shrinivasa Kamthi on account of 
rie§, &e., borrowed for the maintenance of our family 
and also for the purpose of paying off other debt/’ 

The plaintiff alleged that the defendant had improperly 
refused to register this instrument. The District Munsif passed 
a decree as prayed ; but this, decree was reversed on appeal by the 
Subordinate Judge, who held that the instrument in question was 
a sale-deed and not an agreement for sale ; that it would defeat 
the provisions of the Eegistration Act to treat an ineffectual sale- 
deed as a valid agreement to sell, of which specific performance 
should be decreed ; that even if the instrument *had contained an 
agreement to sell, which it did not, it would have required regis- 
tration, and that the plaintiff was precluded by Bcgistration Act, 
s., 49, and Evidence Actj s. 91, from proving the agreement to sell 
by means of the unregistered instrument and the oral evidence 
of witnesses. He referred to Bamasami v. Sonm 

GuniMal v. Bangammal{2)y Hurjimti Virji v. Jmmeiji Notcroji{Z). 
The plaintiff preferred this second appeal, 

Rmmchandm Bau Saheh §• Fermndez for appellant* 

Mr. Suhranmiyam ioT respondent* 

JonGMEKx.— Theethcm{A%k authority for holding 
which^ for want of registration is not admissible 
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in evidence as creating an interest in land, is admissiHe for the 
purpose of obtaining specific performance of the contract, wHeb is 
in effect the object of the present suit; and Nynakha Routhen v. 
Far ana Mahomed Naina Roiithen{l) is authority for the admis- 
sion of secondary evidence in case of a document being allowed to 
remain unregistered through no fault of the plaintiff. In either 
ease, therefore, the Subordinate Judge’s decision is Vrong. 

The Munsif has found that there was an agreement for sale. 

The Lower Appellate Court having dismissed the suit on a 
preliminary point without going into the merits of the ease, we 
set aside the decree and remand the case for replacement on the 
file and disposal on merits. The costs of this appeal will be paid 
by the respondent. The costs hitherto incurred will be provided 
for in the revised decree. 


APPILLATI CIYIL. , . ’ 

Before Bir Arthur JT. GoUim, Chief 
and Justice Shephard. 

EAQ-AYA (Cototer-Petitiois'eb, ato Defbis-dastt No. 2 1800. 

IN O.S. No. 36 OF 1884), Appellani, 

EAJAEATNAM (Petitioner), Eespondent.'^ 

Oivil JProeedure Oode^ s. 30 — Jtepnsentation of numerous plaintiffs — Advertisement — 
Community of interesi^Decree for management of a'Sindu temple-^AppUcatkn 
for eseecutio-n hy person interested. . . 

In a, suit hy certain Tengalai Brahmans for declarations as to the mode of 
electing dharmakartas of a certain pagoda, &c., an order was made for a procia- 
mation inviting “ all persons interested to come in and he made parties, or see that 
others hy whom they are content to he represented are made parties,’’ and a decree , 
was passed comprising a scheme to he carried out for such election, &c. A person 
not on the record and not a memher of the Tengalai .community, hut claiming cer- 
tain lights under the decree now applied to compel the ohservance of the scheme: 

Meldf that the above order did not invest thie ^it with a representative charac- 
ter, and the applicant had no right to apply, . , 

Appeal against tHe order of Mr. Justice Handle^/ dated 6tli 
Septemlier 1889, in civil suit No. 36 of .;1884v. : 


(i) 5 M,H,G.B.,128 . 1889, 


.Batata, 

, - V , ' 

Eaja- 

rnSNAM. 


SiSl 

Hf 
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In this suit certain Brahmans of the Tengalai sect prayed 
for the appointment of dharmakartas for the Sree Parthasai'adhi 
pagoda at Triplicane in lieu of the first defendant, and another 
dharmakarta then recently deceased, &o. On 8th April 1884, Mr. 
Justice Hutchins made an order in the suit, of which the portion 
now in question was as follows : — 

'' There ai^ now several parties before the Court interested in 
« the result of the suit, and, to make it a really representative suit 
I order, under section 30, that a proclamation be made through 
Triplicane, and that copies be stuck up in at least four oonspicu- 
ous places on the pagoda gates or walls, inviting all persons 
interested to come in and be made parties themselves or see that 
some other or others by whom they are content to he repre*- 
sented he made parties defendants/’ 

The decree, subsequently passed in the suit, declared what 
persons were eligible as dharmakartas and provided in what 
manner, and after what notices the elections should he made, &c. 

A person, who was not on the record nor a member of the 
Tengalai sect, but who claimed to be entitled to receive notice of 
elections of dharmakartas, and to enjoy other privileges under the 
decree now applied for an order as follows : — * 

That the second defendant herein the sole surviving dharma- 
karta of the Sree Parthasaradhi temple in the plaint mentioned 
be directed to call upon your petitioner as headman as aforesaid 
to furnish him with a list of persons belonging to his caste as in 
and hy the decree herein required, for the purposes in the said 
decree set forth, or for such further or other order in the premises 
as to this Honourable Court may seem meet and proper. 

Mr, Justice Handley made an order as prayed in which he 
said:— 

‘‘ I think petitioner is entitled to the order prayed for. It is 
objected that he has no right to make this application, not being 
a party to the suit or the representative of a party, and that, if he 
has any rights under the decree, he must assert them by regular 
suit. I think that, in the case of a decree like this providing 
for election of dharmakartas and other matters in which many 
the parties to the suit are interested, it is com^ 

; ^Vpeteni to. any of the parties so interested to apply to the Court 
■’ the .provisions of the decree ,'are carried out, even 

SO ^ is spoeiaEy resemd in ttte decree, 
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Otherwise, a multiplicity [oi suits will be necessary to carry out 
^^the decree. The if it is informed by whatever methodj 

that its decree is not being carried out, will interfere to prevent 
its decree from being a nullity ; as the decree was not merely 
a private decree but one affecting a community. Then it is 
contended that the petitioner is not entitled to receive a notice to 
furnish a list of voters for the reasons (1), that he is not a 
headman of a caste within the meaning of the decree, and (2) 
that, even if he is such a headman, is not of the Tengalai 
persuasion. As to (1) I think that the obvious meaning of the 
“ decree in speaking of headmen of castes was to include headmen 

of sub-divisions of castes 

It is not denied that petitioner is a headman of the sub-caste 
hs professes to represent, but it is said there is another, viz., 
one Annasami Mudali, who is a Tengalai, and therefore, shall be 
preferred to petitioner.” 

The second defendant in the suit preferred this appeal. 
Ancmdacharh and Vismnacla Ai/yar for appellant. 

*'J?his application was made after decree by a person who was 
hot a party and the decree did not give leave to apply. The suit, 
in 1884, was a suit for a scheme by two worshippers. Vide also 
affidavits put in by persons seeking to be joined as supplemental 
defendants in representative capacity. 

(8/iephardf J. — The order does not say that they are to be 
made parties.) 

Then where the people represented by the respondent in fact 
made parties ? A proclamation was made as under section 30 
and no one else came in. 

The Advocate->Gemral (Hon. Mr. Spring Branson) for respon- 
dent* 

The decree is unworkable if the order appealed against is 
wrong, 

{Collinsy C J. — You are not party to decree.) 

{Shephard^ J. — Does section 30 make any difference f) 

The Court converted it into a suit under section 30, gave the 
permission referred to in that section— 

ymigurQ.). I the suit was not" one ^toder “lection 30^'’ I concede^ 

I could not come in. , . ..m:;: \ ~ ■ 


14<3-ATA 

t- 

BAJf- 

isikT^ku. 
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,ait is lad. Tls pIsinM. Tsn^“ ‘■f f 

dsnt is neither. The suit was iindm' seohou M9 of the O. 
Procedure Code and tlie Advooate-Q-eneral sanctioned i . ^ 

Judgment. -The main question arising m this appeal is 
whether the respondent, who was i^ot a party on the record, was 
emitted to apply to the Court to compel the suxvmng defendant 

to ca^rr¥ out tho terms of the 4ocree . i 

It L etoitted in argnmwt by the leemed Advooa^ta»rf, 
who epp«.r6d for the reepontot, tint the ord« app^ed agomst 
oonia Mt be enppoiled eioept on the mppoaton that the lespon- 
dent did, by the order of Mr. Justice Hutchins, made on e 
8th April 1884, become constructively a party to the suit, audit is 
(dear that, if the respondent is to be regarded as a mere stranger 
to the record, he can have no locus standi to enforce the demee. 

The suit, which was, filed on the 22nd February 1884 was 
instituted by two persons, Tengalai Brahmans, claiming to he 
directly interested in the pagoda. It was a suit instituted under 
the provisiona of section §39 of the Code, sanction of the Advooate- 
aeneral having firet been obtained. Before the order of the 8th 
April was made, certain persons, claiming to represent sections of 
the Tengalai community and tq be more intimately connected with 
the temple than the plaintiffs, came in and applied to be made 
parties “ with a view (as they said) to act on behalf of the vast 
Tnqj nrity qf the Tengalai coimnunity in the interests of that com- 
munity-” With reference to, or in consequence of, these appli- 
cations, the order of the 8th April was passed. That order, after 
, to section 80 of th® Code, directs that a proclamation be 

* made “inviting all persons interested to come in and be made 
parties themselves or see that some others by whom they are con- 
tent to be represented are made parties.” 

Is this an order w#®!; 30, and, if so, is the respondent 

a j^erson Imvinff the sam® interest with the plaintifis, on whose 
“ ■ se latter proseputeff the suit ? In oiir opinion,- it is blear 
, |qarn# Judge diff not give and did not intend to give 
’is W tf W® on behalf of other pm-sons having 
htwest with themselves & the manner required by the 

r- ,>«■«?» ’ <r‘r 't' '' '■*' 1 
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section. Had lie so intended, lie could not have invited third 
persons to make themselves parties to the suit. 

We are further of opinion, on the materials that we have 
before us, that the respondent is not a person having the same 
interest with the plaintiffs, for he does not belong to the Tengalai 
community, the members of which only are, as is stated in the 
plaint, entitled to take part in the election of dliarmakartas or 
themselves he elected as dharmakartas. Nor does it appear 
from the decree that the respondent is interested in the same way 
as the plaintiffs were, for he is only one of the headmen through 
whojii eommimications are to be made to the members of the 
Tengalai community. 

It is unnecessary to express any opinion on the further ques- 
tions which would have arisen, if the respondent could he re- 
garded as constructively a party to the suit. 

In our judgment the order appealed against is wrong and 
must be reversed with costs and the petition of the respondent 

Bmmoii and Branson Attorneys for respondent. 


APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins, JR., Chief Justice, and 
Mr» Justice Best. 

SETHU (Plaintiff), Apbellakt, 


ICEISHNA AKD OTHEES (Defenuaxts), .Ebspoxdbxts.^' 

limitation Aot-^AcfX V of 1877, s. 10— affdnst & tmstee. , 

The plaintiff sued his father in 1887 for a declaration of his title to, and for po% 
session of, certain property as hemg stridhanam property of his late mother, whose 
only son he was. The plaint alleged that some of the property had been given to 
the plaijitiff’s mother about the time of her marriage in 1836 ; that in 1843 her 
father had appointed the defendant trustee of the propextyior the plaintiff and his 
mother, and that further sums had been since paid.tb the^efendantdn'hi^' capacity 
ol tmsim m account of the Btridhanam of theplmntp’s n^thery,and,^~that^ , he, had 
traded with the property and misappropn^d Jty , . , j ^ - 4 ,, .-i,, , ' ' ■ ‘ ■' , 

|| ,■|- l rrl■^■r --I n * I I I M I. . .IW.II Iiy.i. ' n;:-;in MriiM/iiint. n ■n.r-. 

) , ■''' ’ ' ‘ .r' C •, /' / - * ' P'' ' 

* Booond Appeal Ho. 1, 6 of '1830.; ^ ■ 
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Ea^a- 

BAriCAM. 
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IleM, tlmt under Limitation Act, s. 10, the suit was not tarred hy limitation on 
the allegations in the plaint. 

Second appeai. against the decree of L. Moore, District Judges 
of South Malabar, in appeal suit No. 922 of 1888, affirming the 
decree of V. P. deRo^ario, Subordinate Judge of South Malabai 
at Palghat, in original suit No. 24 of 1887. 

The plaint in this suit, which was filed in 1887, set out that the 
plaintiff was the only son of defendant No. 1 by his first wife, 
since deceased ; that at and shortly after the time of the marriage 
of defendant No. 1 with the plaintiff ^s mother certain property 
was given to her and to defendant No. 1 on her behalf : that 
plaintiff was born in the year 1842 ; that subsequently in 1843 
Ananda Patter, her father, appointed the first defendant trustee for 
plaintiff and his mother, and entrusted him with all the stridlmnam 
properties, in the capacity of a trustee, at the request of the first 
defendant and with the consent of plaintiff^s mother. 

It was further alleged that after the death of the plaintiff’s 
mother, wliich took place in 1870, further sums of money had 
been paid to defendant No. 1 on behalf of the plaintiff and with 
his consent under an agreement entered into by her father at the 
time of her marriage; that defendant No. 1 had misappropriated 
the above property and failed to maintain the plaintiff, &c. The 
plaint prayed for a declaration of the plaintiff’s title to and for 
possession of the above property. 

The Subordinate Judge held that the suit was barred by limita- 
tion on the allegations in the plaint and passed a decree dismissing 
the suit. This decree was affirmed on appeal by the District J udge 
who said : — the plaintiff’s mother died in 1046 (1870-71) and this 
suit was not brought till 1887 ; such being the case, it appears 
that the plaintiff’s claim must be held to be barred, unless it can 
be shown that it comes under the provisions of section 10 of the 
Limitation Act. That section provides that, notwithstanding 
anything contained in that Act, no suit against a person in 
whom property has become vested in trust for any specific pur- 
pose for the purpose of following in his hands such property 
■^should be barred by any length of time. It appears to me that 
taking the facts of the case to be as set forth in the plaint it is 
;‘^possible* to. hold that his wife’s stridhanam became vested 
defendant in trtust for any purpose. Th ere is 



VOL. XIV.J: 


MADEAS SEEIES. 




not in the plaint any mention of any purpose for which the pro- 
perty was entrusted to him. What appears to have taken place 
was simply that the first defendant was allowed’ to remain in pos« 
session of his wife’s stridhanam and to manage it for her. He 
was not an express trustee. The case cannot, in my opinion, 
** oome under section 10 of Act XV of 1877, and such being the 
case, the plaintiff’s claim must be held to be barred. On this, 
ground I dismiss this appeal with costs.” 

The plaintiff preferred this second appeal. 

Bhmhyam Ayyangar and Ramachandra Ayyar for appellant, 
for respondents^ 

Judgment. — The Lower Appellate Court’s judgment proceeds 
on the plaint alon^, but the Judge appears to have lost sight of 
the fact that the property is stated in the plaint to have been 
entrusted to first defendant for the benefit of plaintiff and his 
mother. If such is the ease, the plaintiff’s suit will not be barred, 
as section 10 of the Limitation Act will apply [Sethu v, 8ubm’- 
manya(l) and Suddcmok Kootary y, JRam Ohunder{2) ). 

The Lower Court’s decree is set aside and the suit remanded 
for disposal on the evidence as to the portion which is the subject 
of this appeal. 

The costs hitherto incurred will be provided for in the revised 


APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr, Justice Best, 
KEISHNASAMI (Plaixtot), PETirioNEB, 

KESAVA Asri> AxoTHBE (Dbebtoants Nos.; 1 'AHD 

£egial PracfitioHers' Act — Act^XVIIl of 1879, ss. — Promissort/ mie. made a 
pmrty in favour of Me pleader in respect of his agreed fee— Agremnent not bertified^- 

Bmionpfommorgmte,‘ 

A party to a suit made and delivered to his pleader in respect of Ms agreed 
a promissory note which was not filed in Court in that 8uit. Jn a iSuit hy the 
pleader upon Ms promissory note : ^ ^ ' v 


. (1) I.L.E„11 Mad., 274. 

^ Civil lievision Petition 


( ■,> I "V ; 

aa^ 62o;;,3 ■ 
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Eeishxasahi that the promissory note was invalid and that the plaintiff was entitled to 

Kbmta ^^cover only the amount to which he was found to be entitled for his labour. 


Petition under Provincial Small Cause Courts Act, s. 25^ 
praying tlie High. Court to revise the decree of N. Swaminada 
Ayyar, District Munsif of Ouddalore^ in small cause suit No, 20 
of 1889. 

Suit for principal and interest due on a promissory note^ dated 
1st May 1886. The note sued on was made and delivered to the 
plaintiff for his agreed fee as pleader for first defendant in original 
suit No. 304 of 1886. The agreement was not filed in Court 
in that suit and the District Munsif now found that the amount 
was excessive, and he accordingly passed a decree for a smaller 
amount only. 

The plaintiff preferred this petition. 

Maliadeva Ayyar fox petitioner. 

Naclmmmi Chetti for respondents. 

Judgment. — The petitioner was the plaintiff in a small cause 
suit in which he sought to recover from two defendants a sum of 
,Es. 33-2-0 as principal and interest due under a promissory note, 
•dated ist May 1886. 

Defendant No. 1, admitting the execution of the note, contended 
that the Es. 25 mentioned in it were the fee to be paid to the 
plaintiff as the first defendant’s vakil in original suit No, S04 of 
1886, which suit the plaintiff had withdrawn and that the plaintiff 
was entitled to no relief ; defendant No. 2 is eic parte. The Munsif 
considered the following pdints : — 

(1) Whether the note A is invalid under section 29 of the 
Legal Practitioners’ Act ? ” 

(2) If so, what is the fair amount that can be awarded to the 
plaintiff for his labour in original suit No. 304 of 1886 ? 

As to the first point the Munsif found exhibit A to be invalid 
under section 29 of the Legal Practitioners’ Act, because it was , 
not filed in Court in that suit, and because the sum of Es. 25 
which the plaintiff admits to have been intended as his fee as the 

defendant’s; vaMl in that suit is in excess of the fee allowed 
in the decree for the defence vakil,” 

the second 'point' the Munsif s finding is that the Bm' ' 
for the plaintiff’s adbrice and labour”' in ' 
® hearing and then withdrawing ' 
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Section 28 of the Legal Practitioners’ Act (No. XYIII of 1879) Khbhnasami 
provides that “ no agreement entered into by any pleader with 
any person retaining or employing him, respecting the amount 
and manner of payment for the whole or any part of any jiast 
or future services, fees, charges, or disbursements, in respect of 
business done or to be done by such pleader shall be valid, unless 
It IS made in writing signed by such person, and is, within fifteen 
days from the day on which it is executed, filed in the District 
Court or in some Court in which some portion of the business in 
respect of which it has been executed, has been or is to be done.” 

As the promissory note in the present ease was admittedly 
executed “ in respect of business done or to be done ” by the 
plaintiff as pleader for the defendant, and as it was not filed in 
any Court within fifteen days of its execution as required by the 
section quoted above, the Munsif is right in holding it to be 
invalid and in ascertaining, independently of it, the amount to 
which the plaintiff is entitled for his labour. What this 
amount is is a question of fact which is not open for our 
consideration under section 25 of Act IX of 1887. 

The Munsif’s decision in no way conflicts with the decision 
of this Court m Itama v. followed by the Allahabad 

High Court in Razi-ud-din v. Karim Bakhsh(2). 

The petition is therefore dismissed. » 


APPELLATE CIVIL. 

Before Mr. Justice MuUusami Ayyar md Mr. Justice Best, 
AMIETHAYYAN and anothee (PnAiHrOTs}, ArriiixAKTS, ■ ’ 

I®" 'ISS®) 

KETHAEAMAYYAN AXD AxoTHEK (Deebtoaxts), EB^nksS* 

testator’s wife in wMdi lie said ‘ * yoii Exusfi ado^t for- 

Rtoperty, &C., .added fee 


1890. , 

September, 15* 
October 15. 




(l) IL.E.. 8 Mad,, 876. ' '■ 
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'rHAYTAN 

Ketha- 

nhUATYAN, 


you shoidd adopt for me any suitable boy.’’ After tbe testator’s death the widow, 
as in exercise of the power conferred on her by the wiU, purported to adopt a boy 
who did not come within the description in the first of the above clauses, although 
one of the testator’s brothers offered his own son in adoption. In a suit by the 
testator’s brothers for a declaration that the adoption purported to have been 
made by the widow was invalid : 

micl, that notwithstanding the general terms of the second of the above clauses, 
the widow’s power to adopt was restricted by the first and the adoption purported 
to have been made by her was invalid. 

Second appeal against the decree of J. A. Davies, Distinct J udge 
of Tan] ore, in appeal suit No. 894 of 1888, reversing the decree 
of K. Krishna Menon, Subordinate Judge of Tanjore, in original 
suit No. 35 of 1887. 

A Hindu made a will in the following terms : — 

^^The will executed on the 18th December 1884 by A, Panchapakesayyan, 
Brahmin, Sivite, Mirasdar and a Police Inspector of Nannilam firka, and the 
son of Annachi lyen of Agraharapuvanur, Mannargudi taluk, and residing at 
*‘2srannilam maganam, Nannilam sub-district, Nannilam taluk, in favour of his 
senior wife, Minatchi Ammal, of the same caste, sect, &c. 

As my health for some time past has not been good, and I have no issue, and 
^ as I have to make some arrangement very necessarily for the disposal of my 
property according to my intentions after my life, I hereby give you permission 
‘‘to do the following. Although an eager desire to take a boy in adoption has 
“now sprung in me, yet as I could not now do it, you must adopt for me a hoy 
“ you like from the children that may hereafter he born in my brothers’ families. 
“ Till you do so, you must enjoy personally or through agents the real property 
“mentioned in schedule A hereunto attached, which is my ancestral property 
“ obtained by division and enjoyed with absolute right from that time and must 
“continue to do everything requii’ed to be done in reference to the same with all 
“ the rights I have over it. Besides you must recover all the moveables mentioned 
“in schedule B and do whatever you please with them. Whenever you deem, it 
“fit you may convert all the moveables into immoveables and immoveables into 
‘ ‘ moveables. If, for any reason, you do not adopt a boy in your lifetime you must, 
“ in your last moments, hand over only to my brothers all the properties that may 
“remain after what you have spent according to your will and pleasime and for the 
“ benefit of my soul. My second wife, Yembu Ammal, being very young, and has not 
“yet attained the age of reason, you must keep her in your protection throughout 
“ your life along with you and cause Yritham, &o., to be performed for her. If, 
“for any cause, you are necessitated to live apart from her, you must continue to 
“ give 30 kalams of paddy according to the measurement ohtaming in this district 
.“for her maintenance till she. remains without transgressing the Hindu dharma 
“ sastras, and you need not give her anything in any property. Those that enjoy 
, “ my properties after your life must continue to give the same quantity for her 

be performed. But she has no‘ right in ’any 
“ oi.rqy propertie^or in reference to the adoption to be made on my account. If 
live iointl;^ith the adopted son, there is nothing to prevent 
' arrangements for your .maintenance &c., according to 

O, 'though purchased myname with 
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our funds j was purcliasedin fact for j^-our ’brotiier E. Ty Sundramaienj and there- 
in fore if lie pays you the purchase money you must at once convey it to him. 
Your younger sister Baianihal’s eldest daughter Souhagiavathy^,Sivakamasundry 
having "been treated by us as our natural daughter from her infancy, her nuptials 
^•'and all other marriages yet to come must be performed from our family funds 
‘'‘suitably without awaiting for an 5 d;hing from her father. The principal object 
“ of this will is that you must adopt any suitable boy on my account that as you 
“ veiy well Imow all acts that may benefit my soul ; you must, with my properties, 
“make the expenditure on that account and gratify my soul, and that you must, 
“with responsibility, manage all the properties mentioned and not mentioned 
“ herein. Thus, I have executed the will with free will and consciousness in the 
“ presence of many respectable men including my brothers. 

^ '5^ * Schedule A. JB. C. ^ ^ » 

“ Every act you intend to do according to the above directions you must do in 
“ the presence of any of my brothers. If any of my brothers either by force or 
“ fraud has taken and appropriated to his use or damaged or attempted to take and 
“ appropriate or damage any of my aforesaid properties or my properties not stated 
“ herein, he shall not only be made to lose all his rights in all my properties, but 
“ shall also be sued in Courts of Justice without any objection, and such property 
“ be recovered from him. In the case of your making the adoption you must hand 
“ over to the adopted son all the aforesaid properties at the end of your life, and if 
“ you have a desire to do so before it, there is nothing to prevent it. The property 
“ in schedule 0 need not be given to the said Sundaramayyar unless he jiays the 
“ price thereof within one year.” 

After the testator’s death his widow purported to adopt (in 
exercise of the power conferred on her by the aboye will) a boy 
who was a sapinda merely and was not a son of one of the testator’s 
brothers. It was in evidence that a son and a grandson of one of 
the testator’s brothers were available to be adopted. Both of these 
boys had been bom at the time of the testator’s death. The tes-* 
tator’s brothers brought this suit against the boy adopted by the 
widow and the widow to declare the adoption invalid. 

The Subordinate Judge passed a decree as prayed, which was 
reversed on appeal by the District Judge. 

The plaintrSs preferred this second appeal. 

Emm Eau & Knsimasami Ayyar for appellants. ' 

Bhaskyam Ayyangar & Rmmchm%dra Baii^ Saheb . for respond 
dents. * , % ■ , '■< ^ 

• Muttusabii Avyae, J.*— The q^uestion : for,, decision in,;, this 
second appeal is whether the oonstmctibn)'put'by^ 'the^ District 
Judge npon^the will '(exhibit 1) is 

The testator, Panchapakesayyan, ma^q his. wiU on the 18th 
December 1884^' and died on, the' 1885,' leaving ’him '■ 

suTYiving a widow named MinaksM ■ 
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and two divided brothers, the plaintiffs. The plaintiffs’ ease was 
that Panchapakesayyan authorized Minakshi Ammal only to adopt 
one of their sons and that the adoption of the second defendant, 
who was a mere sapinda, was invalid. On the other hand, the 
contention for the defendants was that the authority was general 
and that the adoption was, therefore, open to no objection. The 
Subordinate Judge considered that the testator conferred upon the 
first defendant an authority to adopt a child only from a parti- 
cular class, but the Judge held that there was no such restriction. 
It has been contended before us that the wfll has been miscon- 
strued by the Judge. * 

The terms in which the will was made are set out by the 
Subordinate Judge in paragraph 4 of his judgment, and only two 
passages in it are material to mir present purpose. • The first is in 
these words : — “ Although an eager desire to take a hoy in adop- 
tion has now sprung in me, yet as I could not now do it, hereafter 
you must adopt for me a boy you like from the children that 
may be bom in the families of my brothers.” There can be no 
doubt that this passage confers an authority to choose a child for 
adoption from a class or two particular families designated by the 
testator. It shows farther that it was his intention not to make an 
immediate adoption, but to postpone it until one of the class, viz., 
his brothers’ sons became available for adoption. 

The other material passage which occurs near the end of the 
wiU is in these terms : — “ The principal object of this will is that 
you should adopt for me any suitable boy, (yaravadu oru taklrn. 
Putranai) that as you are perfectly acquainted with what is 
conducive to my spiritual benefit, you shall spend out of my 
properties for such benefit and that you should take upon yourself 
the responsibility of managing all my properties.” Does this 
passage mean any boy whom she considers suitable, or any boy 
who was already indicated by th«; testator as suitable ? I have 
no doubt that the latter is the correct construction, for, the passage 
in question was intended to sum up and thereby explain the con- 
tents of the will and not to operate as an independent direction. 

■ If the other construction were to prevail, there was no occasion for 
testator derignating a' class and thereby limiting Ms wife’s 
_ Ifor, was there any occasion for the testator, forbearing 
at once and for directing his widow to tvait 

j,^]teC!thera’, children should thereafter .be born. It ip 
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observed by the Judge that if by the words, any suitable boy, 
the testator meant some boy who was suitable out of his brothers^ 
sons, he should have expressly said so and that the words any 
suitable boy,” are as imperative as the words, you should adopt 
a boy you like from the children that maybe born in iny brothers’ 
families.” But the passage in question states in a general way 
the object with which the wdll was framed and the reasonable 
inference is that the testator intended not that any direction 
already given hy him should be struck out or cancelled, but that 
it should be read in the light thrown by the object he had in 
view. ^^Any or some suitable or fitting boy” would, if. read 
together with the direction contained in the earlier passage, only 
signify such boy as I consider suitable or have already indicated 
as suitable.” The Judge’s view cannot be accepted, as it ignores 
the purpose with which the testator presumably inserted the 
second passage and thereby imputes an intention to him practi- 
cally to contradict himself. The decree of the District Judge is 
set aside and that of the Subordinate Judge restored. The second 
respondent will pay the appellants’ costs both in this Court and in 
the Lower Appellate Court. 

Best, J. — The question for decision in this appeal is whether 
under the will (exhibit I) the second respondent, the widow of one 
Panohapakesayyan, was authorized to adopt the first respondent 
or whether the authority to adopt given to her under the will was 
limited to a boy belonging to the families of her husband’s 
brothers, who are the appellants in this case. 

The Court of first instance, the Subordinate Judge of Tanjore 
construed exhibit I, as J giving only the limited power of adop- 
tion stated above, and held the adoption of the first respondent 
to be void, whereas the District Judge, on appeal, has foundthat 
the power conferred on the second respondent was not limited and 
that the adoption made hy her of the first respondent is valid* 

I am of opinion that the construction put on exhibit I by the 
Court of first instance is the correct one. ' ' 

The primary rule of construing a,4<^nimen|; iR'the 'iaiur^ of a 
will is that the meaning of anj*- clause/ia];^S''tb’be -.collected froth 
the entire, instrument, and all its' parts '’'hrO"j^p',bh'Oons1^ vfith 
reference - to 'eacfi other. So -thahthe;. 

^ill in question' limits the -power 
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respondent to boys born in tbe testator’s brothers’ families. It is 
so expressly stated in the first part of the will. No doubt at the 
end of the will, in summing up his instructions, the testator has 
said that the principal object of the will is that his widow should 
(inter alia) adopt “ whoever may be fitting ” as a son for Mm. # 
These are general words— but general words may be understood 
in a restricted sense where it may be collected from the will that 
the testator meant to use them in a restricted sense ; and it 
is only in oases where two clauses in a will are so absolutely 
irreeoncileable that they cannot possibly stand together, that the 
latter of the two can be allowed to prevail, the theory being that 
the testator may have changed his mind. The rule is, however, 
never applied except on the failure of every attempt to give 
to the whole will such a construction as will render every part 
of it effectual. The words “any suitable boy” in the latter 
part of the will must, therefore, be read with the earlier clause 
which directs the adoption of a son “ out of the cMldren that 
may hereafter be born in my brothers’ families.” There is no 
reason whatever for supposing that the non-repetition of the 
words “ bom in my brothers’ families ” in the latter part of the 
will indicated any change of mind on the part of the testator. 

The only fair presumption is that he thought the repetition un- 
necessary, his intention to limit the selection to a boy bom in his 
brothers’ families having been sufficiently stated in the earlier part 
of the will. The further direction in the will that “ every act 
you intend to do according to the above directions you must do in 
the presence of any of my brothers ” is also significant as showing 
that the testator rerhained favourable to Ms brothers to the end 
of the will. 

The direction to adopt being thus found to be limited to a boy 
hereafter to be born in one of the brothers’ families was the mere 
fact of no other sons having been subsequently born in those 
families sufficient to warrant the adoption of any other boy ? 

The Subordinate . Judge has answered this question in the negative 
and he seems to be supported by authority in this answer of his. 

But even assuming it to be otherwise, the passage from the will 
: quoted reqii^s that anytMng done under the will 
should be done “ in the presence of any of my brothers, whereas 
;:_hH^Cs|ii^B^'Adop^^ of '.thu first respondent was made'in the 
%t>^h^e lq| |hf br4thera>. without their consent ip. defiance dfthe 
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first appellant’s ofij ections, who even offered to give Ms own second amie- 
wife’s son in adoption if required. ■ thactan 

I agree, therefore, in setting aside the decree of the Lower Ketha- 

Appellate Court and re)Storiiig that of the Court of first instance 
and in directing the second respondent. to pay the appellants^ 
costs both in this Court and in the Lower Appellate Court. 


APPELLATE CIVIL. 

Before Sir Arthur «/. H. CoUins^ Kt.^ Chief Justice^ cmd 
Mr. Justice Best, 

NEELAMEGAN (Plaintifp), Appellant, 

V. 

GOVINDAN and another (Defendants Nos. 4 and 5), 
Eespondents."^ 

Transfer of Property Act — Act IV of 1882, S5, 60, 82— redemption — 
Contribution. . 

In 1884: A and B, be:ng divided brotHers, liypoth.ecated to X and Y the house now 
in suit, which was A’s family property, and a house belonging to B. In 1886 A 
hypothecated the house now in suit to the plaintiff. In 1888 B sold his house for 
Rs. 700 by a conveyanee attested by X and Y who accepted Rs. 550 in discharge of 
a moiety of the debt secured by the hypothecation of 1884, the balance of Rs. 150 
being retained by B. In this suit the plaintiff sought to recover the principal and 
interest due on his security of 188G, and he contended that X and Y who were de- 
fendants Nos. 4 and 5 were not justified in permitting B to retain Rs. 150 of the 
price and that that sum should accordingly be debited against them in the accounts : 

that under Transfer of Property Act, s* 82, plaintiff was not entitled to 
compel defendants Nos. 4 and 5 to satisfy their debt* against .B’s house so far as it 
extended. 

Second appeals against the decrees of S^ Gopalacharyar, SuTb- 
ordinate Judge of Madura (East)j in appeal suits Nos. 465 and 
462 of 1888, modifying the decree of P. S, Gurumurthi Ayyar, 
District Munsif of Madura, in original suit No. 501 of 1887. 

Suit to reooYer principal and interest due on a hypothecation 
bond dated 1886. ‘ ;■ , ■ 

The facts of these eases appear suiEciently for the purposes of 
this report from the judgment of the High Oourt. 

These second appeals were preferred by the plaintiff. 


^ $ccoud Appeals Nos. 12^9 of of 1890,,, 


1890. 

September 23. 
October 15. , 
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Mr. B, R Grant for appellant. 

BaftlumradM Ayyangwr for respondents. 

^JuBG-MENT. — The appellant in both these cases is the plaintiff 
in original suit No. 501 of 1887, on the file of the District Mnnsif of 
Madura in which plaintiff sued for the recovery of Es. 550 (with 
further interest) on the security of certain mortgaged property* 
Prom the Munsif's decree two separate appeals were preferred 
to the Subordinate Court of Madura (Bast). The result in both 
these appeals was adverse to the plaintiff. He thereupon preferred 
. to this Court his second appeal No. 1299 of 1889, with reference 
only to his own first appeal (No. 465 of 1888), but objecting to the 
decree of the Lower Appellate Court also in the appeal of fourth 
and fifth defendants {No. 462 of 1888). He was, therefore^^ 
directed to prefer a separate second appeal from this latter decree. 
Hence the second appeal No. 1002 of 1890. 

The only question arising for decision in second appeal No. 
1299 of 1889 is whether the Lower Courts are right in holding 
that the mortgage bond I was not merged in the subsequent sale 
deed II, which both those Courts have agreed in finding was never 
carried into effect. Mr. Grant has admitted that he is unable 
to support this contention on behalf of appellant ; second appeal 
No, 1299 of 1889 must therefore fail, and is dismissed with costs. 

The question raised in second appeal No. 1002 of 1890 is 
whether the Lower Appellate Court is right in holding that defend- 
ants Nos. 4 and 5 were justified in permitting first defendant’s 
brother to appropriate Es. 150 out of Es. 700, the amount for 
which his hoiise was sold under exhibit VI. The Subordinate 
Judge has held that this was allowahle under seotion 82 of the 
Transfer of Property Act. For appellant it is contended that 
seotion 82 is inapplicable, as it must be read together with the 
last clause of seotion 60 of the same Act. 

The following are the facts : — In 1884, first defendant and his 
diyided brother Hagasamy jointly hypothecated to defendants 
Nos. 4 and S the plaint house together with a house belonging to 
Nagasamy for Es. 800 (exhibit 1). Subsequently, in 1886 first 
defendant alone hypothecated his house alone to the plaintiff for 
of ES..400 (exhibit 0)i In January 1888 first defendant's 
sold' his house under exhibit VI (which .is 
,^^^i^|4d’;"hyl: deleSdants 'NoSi^ 4 and 5) for a sum of Bs. 700, of 
#!^h Bs. 580 as the moiety du© to them 



?0L. XIT,] 


MADEAS 81EIES. 


n 


imdex the Joint mortgage of 1884, and allowed Nagasamy to retain 
the remaining Es. 150. 

The plaintiff^s contention is that defendants Nos. 4 and 5 were 
not justified in allowing Nagasamy to retain this sum of Es. 150, 
but should have insisted on payment to themselves of the whole 
Es. 700, and that they have, under the circumstances, a lien on 
first defendant’s house only for Es. 400 and not for Es. 550. 

Section 82 of the Transfer of Property Act provides that where 
several properties, whether of one or several owners, are mort- 
gaged to secure one debt, such properties are, in the absence of a 
contract to the contrary, liable to contribute rateably to the debt 
secured by the mortgage, after deducting from the value of each 
property the amount of any other incumbrance to which it is 
subject at the date of the mortgage.” It is not contended in the 
present case that the property sold under exhibit VI was of greater 
value than the plaint house. Assuming, therefore, that the houses 
were of equal value, Nagasamy’s share of the debt being a moiety, 
all that he was liable to pay to defendants Nos. 4 and 5 under 
exhibit I was Es. 550, the other moiety being a charge on the 
first defendant’s house. 

With reference to the last clause of section 82, it is to he 
observed that it is clearly not applicable to the present case, as 
section 81 contemplates the mortgage of two properties owned by 
the same person : — If the owner of two properties mortgages them 
both, &o,” Nor do we think the last clause of section 60 relied on 
on behalf of appellant is applicable to this case.* The section 
declares the right of the mortgagor to redeem ; and its last clause 
is as follows Nothing in this section shall entitle a person 
interested in a share only of the mortgaged property to redeem his 
own share only on payment of a proportionate share of the amount 
remaining due* on the mortgage, except where a mortgagee, or, 
if there are more mortgagees than one, all such mortgagees, has 
or have acquired, in whole or in part, the share of a mortgagor.’’,, 
This proviso is’ clearly applicable only to parties who stand to each 
other in the relation of a mortgagor and mortgagee ; and as no 
such relationship existed between plaintiff;, and 
proviso in question was clearly no bar to/.JJagasamy’B^^re 
Ms property on payment to his, moitg%e%.the ^ fourth an^^ fifth, 
defendants, of his share of the mortgagejd|]^l:;4#,!?!V^to - 

The Lower Court’s do^ree is. therefqrf^'*;,)t|^^ 

No.' 1002 of 1890 is also dismissed..Mfe‘.#l&4- 
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appellate civil. 

Befon Sir Arthur J. E. Oollins, Kt, Chief Jusfiee, mid 
Mr. Justice Best. 

DTJEGAYYA (PLAisenm), Appellant, 

V, 


ANANTHA anb othebs (Defenban-ts), Eesponbents.*^ 

Trmsfer of Froperty Aet-^-Aet IV of m2, s, 99—Momy decree on the respomibiliUj ^ 
of ’’ mortgage prcBiim— Attachment of mortgage premises --Furchase hj mortgagee, 

A usufructuary mortgagee left the mortgage premises in the possession of the 
mortgagor under a rent agreement in 1878 . The rent having fallen into arroar^ the 
mortgagee sued the mortgagor in October 1882 and obtained a decree ior the arrcai' 
which provided for its payment by the mortgagor ‘'on the responsibility of the 
defendant's mulgeni right ” in the mortgage premises. ..The decree-holder attached 
the mortgage premises in execution, and having broughtithem to sale and purchased 
them himself, he now sued for possession : 

MeU, that the sale was invalid under Transfer of Property Act, s. 99, 

Second appeal against the decree of S. Siibba Ayyar, Sub- 
ordinate Judge of South Oanara, in appeal suit ISTo. 47 of 1889, 
.oonflrming the decree of IT. Babu Eau, District Munsif of 
Kundapur, in original suit No. 278 of 1888. 

Suit to recover possession of certain land of which the defend- 
ants were in occupation. 

-In 1878 the father of defendants Nos. 2 and 3 executed a 
usufructuary mortgage of the land in suit to the plaintiff, from 
whom he agreed to hold it as tenant at a certain rent. In 1882 
the rent having fallen into arrear, the plaintiff brought a suit and 
obtained a decree (exhibit E) as follows 

“It is ordered and decreed that defendant do pay plaintiff 
Es, 97-8-0 with interest at 6 per cent, from the date uf plaint 
(19th October 1882) till date of payment with Court costs, on the 
responsibility of the mulgeni right in the plaint property.” 

,, In execution of this decree the plaintiff attached the mortgaged 
„,pr^ises, , and hating -brought them to sale became the purchaser 
^|^^|.'■;;_He now-sued. -asrabove for possession. 

-Mwigi^ that the sale to the plaintiff was 

dismissed 

1 — 

of 18S9* >■ 


i, 
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the sioit^ and bis decree was upheld on appeal hy the Subordinate 
J udge- 

The plaintiff preferred this second appeal. 

limmcJumdra Ran Saheh for appellant. 

Namymia Rau for respondents. 

Judgment. — On finding it stated in the judgment of the 
Lower Appellate Court (para. 10) that the case had been argued 
before that Court mainly on the 6th issue and the correctness or 
otherwise of the decision of the Lower Court under this issue is 
the only point for determination in this appeal/’ the appellant’s 
vakil has confined his contention in this Court to the same point. 

The question is, therefore, whether the Lower Courts are right 
in holding to be invalid as against the respondents the sale in 
execution of the decree E obtained by plaintiff against Timmappa 
Ohetti, the father of seoohd and third respondents ? 

The decree in question was obtained in December 1882, Le.] 
after the coming into operation of the Transfer of Property Act, 
No. IV of 1882. Section 99 of that Act disentitles a mortgagee 
who attaches property in execution of a decree for the satisfaction 
of any claim whether arising under the mortgage or not ” from 
bringing such property to sale otherwise than by instituting a 
suit under section 67 of the Act.” 

The property in the present case was attached by appellant, 
who is a mortgagee, in . execution of a decree obtained by him for 
arrears of rent due for three years from his mortgagor, and was 
subsequently sold in execution of the same decree, when appellant 
himself became the purchaser. 

The present case is no doubt distinguishable from Kmeri v. 
A7i(mthayya{V) in that in the latter case no sale had actually 
taken place. Moreover in Kamri v. Ananthayya^ it does not appear 
that there was a decree making the debt a charge upon the land. 
But the mere fact of the decree making the debt a charge on the 
property cannot be held to be sufficient to exclude the case from 
the rule contained in section 99 of the Transfer of Property Act; 
nor is the fact of a sale having taken ; place sufficient to do so, 
compare the judgment ^mB^thurnyyan Muthu-^ 
wm(2), where he says, ^Hhe fact 'that 

the suit (Le., the suit to get back popessioii <^/the property sold) 
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DusGAYfA was filed cannot give validity to the sale, if it was contrary to the 
provision of section 99.”^ 

We are of opinion that the decrees of the Lower Courts are 
correct and that this appeal must he dismissed with costs. 


APPELLATE CIVIL. 

Before Hr. Justice MuUusami Ayyar mid Mr. Justice Best. 

1890, MAHOMED (Plaiktipf); Appbxlant, 

September 

12,15. V. 

ALI KOYA Aj^n othsrs (Dependaots Nos. 1, 2 , and 9), Eespondents.'^' 

Malabar law — Kamm^Iledmption suit brought imtUn 12 years from the 
date of JAanom — Special stipulation for redemption. 

In a suit to redeem a kanom executed less than 12 years before suit it ajipeared 
that the kanom instrument provided for the surrender of the property if at any 
time the property should be necessary’’ for the jenmi. It was found that no 
special exigency had been established by the plaintiff : 

MeU^ on the above finding that the special stipulation did not oust the general 
rule that the kanom was not redeemable for 12 years and the suit was therefore 
premature. 

Second appeal against the decree of B. K. Krishnan^ Subordinate 
Judge of South Malabar at Calicut, in appeal suit No. 247 of 1888, 
reversing the decree of N. Sarvothama Eau, District Munsif of 
Calicut, in original suit No. 468 of 1886. 

Suit to redeem a kanom executed less than 12 years before 
suit. The District Munsif held that the ordinary rule that a 
kanom was a demise for at least 12 years was precluded by the 
special terms of the instrument referred to in the judgment of the 
High Court and passed a decree as prayed. The Subordinate 
■Judge found 'that the special terms in question did not operate, 

• ; as there was no special exigency proved by the plaintifi, and he 
dismissed the suit as premature. 

The plaintiff preferred this second appeal. 

Achuta Memn for appellant. 

; ; ' &omnda, Memn for resj^ondeiits, ■ ■ . 

, ■ ' - ■ ' ^ SwudApteaIHo.4547of 1889. ■ 



Judgment. — The question for decision in this appeal is 
whether the Subordinate Judge,, is right in holding that the 
plaintiff (now appellant) is not entitled to redeem the property 
sued for before the expiration of 12 years from date of his 
document (exhibit A), 

The Court of first instance held that the property could be 
recovered by plaintiff before the usual period of 12 years, because 
exhibit A itself provides that the property should be surrendered 
on demand at any time within 12 years. Were this a correct 
translation of the stipulation in exhibit A, the decision of this 
Court in Shekhara Pcmiker v. Ram NayaT{l) would he authority 
in support of the above finding, for it was there held that, 
although the right to hold for 12 years is inherent in every 
kanom according to the custom of the country, it is competent to 
the jenmi to exclude its operation by express agreement. Con- 
sequently it must be held that the agreement in exhibit A for 
surrender of the property within 12 years is not unenforceable. 
But the stipulation is not for surrender on demand, but in ease of 
necessity the correct translation is “if at any time the property 
shall be necessary for you.’’' Such being the case the Subordinate 
Judge seems to be right in holding that the ease comes within 
the decision of this Court in Rcmian v. Mayan(2)^ and that in the 
absence of any special exigency the suit is premature and must bo 
dismissed. 

The second appeal fails therefore and is dismissed with costs. 


Mahomed 
Am Koya.: 


(1) LL.E., 2 Mad., 193. 


(2) Second Appeal JSTo. 747 of 1885 not reported. 
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Before Mr. Jiistice Muttusmni Ayyar and Mr. Jtidiee Weir. 

KUNHAN (Defbnbant No. 1) AppEiiAWT, 
e?. 

- (Plaintifps), Eespondents.'^ 

Malabar law—SuU to remove a Jcarmvan for mismamgement as de facto Mrnavrm— 

Minor members of tarvMd not joined — Civil Courts Act {Madras) — Aei III ff 

1873, s. IS — Valuation of suit. 

A suit wus brought to remove the karnavau of a Malabar tarwad from office on 
the grounds of mismanagement of tarwad iDroperty to the extent of more than 
Hs. 2,t500. The acts of mismanagement complained of were really done by the 
present defendant Xo. 1 as kamavan de faeto. The above suit was withdrawn with 
leave to sue again. The defendant therein died and was succeeded by defendant 
Xo. I, against whom the plaiatiffis brought the present suit in the Court of a District 
Munsif (to wiiich all the adult but none of the minor members of the tarwad w’^ere 
made parties), to obtain his removal from the office of karnavan alleging against him 
the acts of mismanagement above referred to : 

Reldy (1) that the suit w^as not barred by the previous suit and was within the 
Jurisdiction of the District Munsif ; 

(2) that the minor members of the tarwad were sufficiently represented 
on the record ; 

(3) that the grounds alleged supported the action. 

Second appeal against tte decree of E. K. Krishnan, Subor- 
dinate Judge of South Malabar, in appeal suit No. 458 of 1888, 
affirming the dewee of 0. Ohandu Menon, Distriot Munsif of 
Shemad, in original suit No. 444 of 1887. 

The plaintiffs and defendants were all the adult members of 
a Malabar tarwad, of which defendant No. 1 was karnavan : the 
members of the tarwad, who were minors, were not brought on to 
the record. 

Suit in the Court of a Distriot Munsif for the removal of 
defendant No. 1 from the office of kamavan and’ manager, and 
for the appointment of plaintiffs Nos. 1, 2 and 10 in his place. 
The plaintiffs alleged against defendant No. 1 acts of misfeasance 
and mismanagement in respect of tarwad property of a greater 
value than Es. 2,500. It 'appeared that the acts complained of 


* Secoi^ Appeal Fo. 1604 of 1888, 
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had been done by defendant No. '1 .before lie bad become karnavan 
de Jure ^ in the lifetime of Knnlii Krisbnan Nayar Ms predecessor^ 

The plaintiffs bad brought origmal-, suit. No. 443 of 1886 
against Kiinhi Krisbnan Nayar, in which they sought bis removal 
from:::4he:.offiee;.of. karnavan, alleging- against' him; the - same a-ets-^^ 
of misfeasance and mismanagement upon which the present suit 
was founded : that suit, however, was withdrawn with leave to 
institute : a fresh suit. ' 

The District Mimsif passed a decree as prayed and his decree 
was affirmed on appeal by the Subordinate Judge. Defendant 
No. 1 preferred this second appeal. 

Ncmipana Ecm ior 

Sm'ikara Menm for respondents. 

JuDC4MEOT. — It is first Urged that the District Munsif had no 
jurisdiction to entertain this suit, the encumbrances found to have 
been improperly created by the appellant being to the extent of 
more than Bs. 2,500. The plaint refers to the encumbrances as 
instances of mismanagement on the part of the appellant and it 
does not pray for a decree that they be set aside. The only relief 
prayed for is the removal of the appellant from his position of 
karnavan and it was held in NarangoU Ghirokal Ku-nhi liaman v. 
Puttalathu Kimhunni Nanihiar(l) that such relief is ineapahle 
of valuation. The decision in QanapaU y, Chathui^Z) is not in 
point, for the plaintiffs in that case sued to obtain a declaration 
that the Uraima right to a certain devasom was vested solely in 
their tarwads and the ground of decision was that the value of 
a suit for declaration of title to specific property should be taken, 
for the purpose of jurisdiction, to be the same as that of a suit to 
recover possession of that property. 

Another contention is that all the members of the tarwad 
have not been made parties to the suit. The Subordinate Judge 
observes that all the adult members 'have 'been made, parties and 
this is not denied before us. ^ Though mi nors in the tarwad may, 
not have, been made^parties to the suxt^-yet. we agree with the Sub- 
ordinate Judge in thinking that the; adult' memb^ sufficiently 
represent the interest of the tarwad for- the. purposes -of this suit,/ 

’ 'It is next said that 'original suit :Nb. 442 of 1885 ’ m the file' 
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of the District Munsif of Shernad Lars the present suit. In that 
suit there was no adjudication, and when it was withdrawn, per« 
' mission to institute a fresh suit was asked for,' and granted, 
is, therefore, no foundation for the contention that the present 
claim is either res judicata or barred by section 373 of the Code of 
Civil Procedure. But the ground of objection chiefly relied on in 
support of this appeal is that the misfeasances imputed to the 
appellant were committed by him whilst he was de facto karnavan 
during the lifetime of Kunhi Krishnan Nayar, and that they ought 
not to be accepted as a ground for depriving him of his present 
position as de jure karnavan. The question to be kept in view 
is, however, whether by reason of misconduct the appellant has 
rendered himself unfit for the office of karnavan, and on this 
point it can make no difference to the tarwad, whether the mis- 
feasances were committed by him either solely or in conjunction 
with another ; in either case, the interest of the tarwad requires 
that the management of its affairs should not be entrusted to 
him. It has also been found that he usurped the management 
during the life time of Kunhi Krishnan Nayar, and acted not as 
his delegate and under his direction, but without any restriction 
or regard to Kunhi Krishnan^'s authority as de jure karnavan. 
The decision in NamUatan Nambudiri v. Nambiatam Nambudiri{l) 
shows only that the authority of a de jure karnavan is absolute, 
and that he may, at his pleasure, put an end to the management of 
tarwad affairs by an anandravan, and that for that purpose, such 
management is to be taken to have continued by his sufferance or 
to have been that of his delegate. It is certainly no authority for 
exonerating the de facto manager from responsibility or blame for 
the maladministration of tarwad property. Neither are we pre- 
pared to attach weight to the appellant's contention that some of 
the lands unnecessarily encumbered belong to a branch tarwad, 
and that his acts of mismanagement, so far as they relate to them, 
should be excluded from consideration whilst coming to a finding 
as to Ms fitness for the karnavanship of the whole tarwad. This 
second appeal fails and is dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Muttimmi Ayym and Mr. Justice Weir. 
Q-OTINDA (Dbfeotaot No. 3), ApPELL-iOT, 


1890, 

ISTovember (>, 


BHANBAEI (Plaii^tiff), Eespoftdent.'^^ 

Limitation Act — Act XV of IS77 , ss. 5, 12 — Time occupied in seeking review 
of judgment — Qornpniation of time for appeal. 

All appella^ is not entitled a>s of right to the exclusion of the time occupied by 
him in seeking* a review of judgment, in the computation of the time within which 
his appeal is preferred. 

Where it appeared that the application for review proceeded on grounds dealt 
with in the judgment sought to he reviewed and on the discovery of fresh evidence 
which was made nearly three months before the application, the Court declined 
to exercise its discretionary power to exclude the time so occupied. 

Second appeal against the decree of S. Subba Ayyar, Subor- 
dinate Judge of South Canara, in appeal suit No. 143 of 1888, 
modifying the decree of I. P. Fernandes, District Munsif of 
Kasargod, in original suit No. 28 of 1887. 

Defendant No. 3, who had sought to obtain a review of judg- 
ment in the Subordinate Court, preferred this second appeal more 
than eight months after the date of the decree of the Subordinate 

Narayana Bern for appellant. 

Ramaehcmdra Ran Saheh for respondent. 

Judgment. — A preliminary objection is taken on behalf of 
respondent that the appeal is 113 days out of time. 

If the time occupied in disposing of the application for review 
by the Subordinate Judge’s Court, vhs., 152 days is allowed and 
excluded, it is admitted the appeal will be in time. The question 
is whether the appellant has shown any, suiBoient ground Jor the : 
. review time being excluded. 'He cannot claim 'its exclusion as > of 
right but merely as a matter of grace within the judicial discretion ^ 
nf the Court. The grounds of review, which have .been read, are, 
with one exception, grounds which were, slready'-argued and decided 
against in appeal and are not grounds ior. review.' ' '' 


Second Appeal ISFov 18^0 
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Gotinda Certain documents were said to have been newly discoverecb 
BiiANiAsi. oiroumstanoes in which they are alleged to have been 

discovered are said to be such as should not be believed* This 
was the view taken by' the Subordinate, Judge and we cannot say 
that it was unfounded. 

It has also been brought to our notice in this connection that 
additional evidence was taken even at the hearing of the appeal, 
so that the discovery of further evidence at a later stage seems 
improbable. 

The petition for review moreover was not, we consider, pre- 
sented with reasonable diligence, but after an inteip'al of netely 
three months from the alleged discovery of the new evidence. 

On these grounds, we think, the appellant is not entitled to 
have the delay excused, and we must accordingly rejeot the 
appeal as barred by limitation. 

Eespondent is entitled to his costs. 


APPELLATE CIVIL. 

Before Mr, Justice Muttuscmi Ayyar and Jfr. Jmfiee Best. 

' 1890. SEOEETAEY OE STATE FOE INDIA (Defendant), AmaLANT, 
Aug, 29. ’ 

S^t. 1, 30. «?. 

CHOYI (Plaintiff) Eespondent,*^* 

AhMri Aet — Act III of {Mcdras)^ s. 6 — Bights of renter of Abhiri farM-^-^Bight 

of OoUeetor to close shops included in the renter\s contract — CoUecior^s orders 
modified hy Board of Mevenue — Suit for damages. 

The plaintiif rented from G-overnment an Ahkdri farm, on terms which re- 
. served certain powers of control to the Collector, and obtained a license under the 
Ahkari Act. He did not manage the shops in the contract area himself nor obtain, 
separate, licenses for their management by others. The Collector made orders wliich 
were subsequently modified by the Board of Uevenue, directing the closing of 
certain shops which the plaintiff had sub -let and directing that others should not 
be opened. It was found that the Oollector^s orders were not in excess of the 
powers reserved to him under the contract, and that they had not been issued arbi- 
trarily or otherwise than in good faith. In a suit for damages occasioned to the 
plaintiff by these orders ; 

Meld^ the plaintiff was not entitled to recover. 
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Appeal against the decree of 0. Gropalan. Nayar, Subordinate 
Judge of North Malabar, in original suit No. 36 of 1885, 

Suit to recover Es. 12,000, damages for breach of contract. 

The Collector of Malabar issued a “ notification of the sale of 
joint arrack and toddy farms by existing sub-rent arrears — 
exhibit Y~of which the portions material for the purposes of ibis 

'n.. ISTotice is hereby given that the exclusive privilege of manufacturing and 
‘•'vending arrack and toddy (fermented] palm juice) in the’ several parts of the 
“Malabar District specified in the schedule hereunto annexed, from the 1st April 
“ 1885 to the 3Ist March 1S86, will be sold by public auction on the d'ates and at 
“ the places mentioned in the aforesaid schedule, subject to the conditions and 
“ limitations hereinafter set forth. 

“ 10. The licensee shall keep true accounts of his receipts and disbursements and 
“of the quantity, strength and description of the liquor manufactured, issued and 
“ I'eceived at each distillery and depot established by Mm. Such accounts shall be 
“ produced when required for inspection by the Collector or any officoi- appointed 
by him, and the licensee shall be bound to furnish, or cause to be furnished, such 
“information or returns as may be required by the Collector from time to time 
“regarding the consumption of liquor within his farm, or relating in any way to 
“ his management as renter. 

“11. Liquor shall only he sold under this license in one shop for arrack and 
“ toddy combined. Such shop or shops shall be under the personal management of 
“ lioenseo. If he desires to open more shops, or if the above shops are not under 
“ his personal management, he must obtain a . separate license for each such 
“ shop. 

“ 12, The Collector may, whenever he thinks fit, direct shops other than those 
“ managed by the licensee to be closed, or permit transfers of shops from one place 
to another, or direct new shops to be opened and a sufficient supply of spirits to be 
“ maintained in all sanctioned shops.” 

Tbe plaictiff became the purchaser as from 1st May 1885 
under the above notification, and on 14th May 1885 he received 
from the Collector a license — exhibit A E—of which the portions 
material for the purposes of this report are as follows - 

“1, W. Logan, Esquire, Collector of the District of Malabar, being duly author* 
“ ized by the Board of Be venue, hereby license you, Kottieth Choyi, son of 
* “ Hadukudi Kaunan, residing at Cantonment, Cannanore, to manufacture and 
“ vend arrack and toddy for the tract specified below in the Taluk of Gherakkel 
“from the 1st dary of 1885 to the 31st day of March 1886, subject to the 
“following conditions amf limitations to be observed by , you, the said Kottioth 
“ Choyi. _ ^ ^ 

“ 10. You shall sell liquor under this license in one shop for arrack and toddy 
“ combined. Such shop or shops shall be under your' personal management. If 
“ you desire to open more shops, or if the above shops are not under your personal 
“ management, you must obtain a sexmrate license: for each such shop, 

“II. The Collector may, -whenever he thmksAt; 'direct shops other than those 
managed by you to be closed^’ or permit; %a4sfers^bf'' chops’ from ond 'place tg 


‘SeCEETASI’ 
OE State 
FOE India 

i\ 

Ghoyi, 


another, or direct new shops to he opened and a snihcieiit supply of spirits to he 
maintained in all sanctioned shops 

Neither of these documents specified the number of shops to 
be opened. The plaintiff proceeded to open some and prepared 
to open others ; he did not manage his shops himself nor obtain 
any separate license for their management by others. 

In May and July 1885 the Collector made certain orders, 
whereby he directed certain shops of the plaintiff which had 
been siib-letj to be closed and disallowed the opening of others. 
Some of these orders were subsequently modified by the Board of 
Eeyenue ; but it was found that they were not arbitrary or had 
not been issued otherwise than in good faith. 

The plaintiff’s claim was for damages occasioned to him by 
loss of trade consequent on the above orders. 

The terms of Abkari Act^ s. 6, are as follows : — 

“ In cases were exclusive privileges of manufacture or sale, or of manufactiu'e 
*■* and sale, have been granted to a renter or assignee, the Collector, subject to the 
* * approval of the Board of Uevenue, shall determine the places at which stills and 
“ shops shall be erected, the plan on which such shops shall be built, the number 
*‘of shops and stills in each district or other division of tenitory, the minimum 
** prices at which liquor shall he sold at such shops, and the measures to be used in 
the sale of such liquor, the due publication of such prices and measures, and 
‘‘generally all matters relating to the management and control of such places of 
“ manufacture or sale.” 

The Subordinate Judge passed a decree for the plaintiff for 
Rs. 11,432-8-0. 

The defendant preferred this appeal. 

The Government Pleader (Mr. Potvell) for appellant. 

Mr. Gantz for respondent. 

Best, J, — This is an appeal by the Secretary of State against 
the decree of the Subordinate Judge of North Malabar a*warding 
to the respondent a.sum of Es. 11,432-8-0 as damages sustained 
by the latter in consequence of orders directing the closing of 
certain shops within the limits of the Abk4ri farms, of wMeh the 
respondent had. become purchaser for eleven months Jroni Ist May 
, 1885 to 31st March 1886. 

It is urged on behalf of the appellant that the Collector had, 
,tmder section 6 of the'Abkari Act, No. Ill of 1864 (Madras), and 
Also under the sale notification, exhibit Y, and the license granted 
to ‘the. respondent, exhibit. A' 'E, power to close the shops; that 
.respondenfp' suit ^as therefore '.not maintainable; and that the 
.damages awarded are exce^ite.;,; ■ 
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The first issue recorded in the case is as follows Whether, Secretary 
under the terms of the agreement with the plaintiff <now respond- foVixiua 
ent), the Collector or other officer exercising- his powe.rs had right qhoyi 
to pass the orders complained ofy directing the closing of the shops 
within the limits of the farm leased out to the plaintiff,” 

The terms of the agreement are to he found in the sale notifi- 
oatioBj exhibit Y, and in the license^ exhibit A E, granted to the 
respondent. 

In clause 11 of exhibit Y, after stating that the ‘‘shop or shops 
shall be under the personal management of the lieenseoj” it is 
added “ if he desires to open more shops, or if the above shops are 
not under his personal management, he mmt ohfalu a sqjaraie 
Iwense for each such shop ” ; and the next clause provides that “ the 
Collector maj? whenever he thinks fit, direct sliops other than 
those managed by the licensee to be closed.” The license, exidbit 
A E, granted to the respondent also contains stipulations as above, 

(Vide clauses 10 and 11.) These are the two documents from 
which 'we can gather what the contract between the parties was, 
and it appears to me that under them the Collector had a right to 
close shops without assigning any reasons for his so doing. 

A former decree dismissing the suit with costs w-as set aside 
by this Court, and the ease remanded for re-trial, fcr the reason 
that the decision rested on grounds not set up in defence by the 
defendant. It was then remarked : — “ In paragraph 10 of his 
judgment, he (the Judge) says that the grounds on which the 
Collector was justified in making his orders were that the plaintiff 
did not personally manage the shops and that he sold to sub- 
renters part of the farm and that, as he did so, he should have 
procured a separate license so to do, which license he did not 
obtain. The written statement of the defendant or the issues 
raised no such* questions.” ■ . , ■ ' 

It is true that neither in the defendant's written statement 
nor in the issues is there anything said of the Collector's right 
to close the shops on the grouiid that the plaintiff did not person- 
ally manage them, nor is it even now , contended that this^ was the ^ 
reason for ordering the shops to ■fee.' elosea^. or .rather for ^ dis- - 

allowing their being opened, for most pi them :(49 out of 55) were 
shops that had never before existed,; • ’The contention is that 
as both, under the notification of sale,. ;0ihito and the license, , ' 

oxMHf A E, the- obtaining of' a ,licehto,.;$y 
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eoiidition precedent both to the opening of new shops and to the 
keeping of even old shops under management other than, that 
of the licensee himself, and as the plaintifE had admittedly not 
obtained any separate licenses as thus required, his claim for 
damag'es on account of the • profits he might have obtained, if such 
• shops had been allowed to be opened or maintained, is altogether 
imsustainable. This is, I think,' an argument allowable to the ^ 

defendant and comes within the scope of the 1st issue recorded 
for trial, and also within paragraph 2 of the defendant’s written 
statement, which is as follows : — According to the stipulations j 

of the karars entered into with the plaintiff, the Collector and 
other officers who exercise the Collector’s powers have full power 
to regulate the number and situation of shops within the local 
limits of the plaintiff’s farm and for ordering to take away any of 
the existing shops.” 

I would therefore allow this appeal, and setting aside the 
Low'er Court’s decree, ^ dismiss the plaintiff’s suit with costs ' 
throughout. 

Muttusami Ayyae, J. — I am also of the >same opinion. 

The respondent rented on 1st May 1885 the Abk&ri farm of 19 
anishoms in the Cherakkal Taluq in North Malabar, The sale ^ 

notice, exhibit Y, and tbe license, exhibit A E, embody the terms 
of the agreement between the appellant and the respondent and 
clause 12 of the fq|mer and paragraph 11 of the latter reserved 
pmver to the Collector inter alia to direct, whenever he thought fit, 
that sliops other than . those managed by the licensee be closed. 

Exhibits C, L and N are the orders which, it is asserted, the 
Collector issued in breach of the contract. Those orders related 
to shops which had been sub-let and not to those under the renter’s 
personal management, and -they are therefore clearly not in excess ' 
of the power reserved by the contract to the Collector. Against 
this view, four objections 'are urged on behalf of the respondent. 

The first is that the orders' were issued arbitrarily. Exhibit' 
dated 22hcl May 1885, directed that sub-oontraetor should not ' 
keep any shop^ within the area of three miles from the boundary ' 
mf 'the farm of town ^ arrack contractors. Exhibit L, dated ^ 

, 9th Juljr 1885, stated' that.- the. six toddy shops mentioned therein 
were very near to the municipal limits, that licenses could not be ' : '' 

granted -inV-respect of them, and that the trade in those shops 
shouM be, Immediately sto|>|>ed,,A -Exhibit N, dated 13th July 1885, ' 
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stated tiiat without special grounds, permission eoiild not gen- 
erally be granted to keep shops in places lying within a distance 
of one mile from the municipal limits. It appears that the Bovarcl 
of Eevenue since excluded from the operation, of this order any 
old shops in existence. It is pi’ovided in paragraph 10 of the 
license issued to the appellant that if you desire to open more 
shops or if the aboye shops are not under your personal manage- 
ment, you must obtain a separate license for each such shop.’^ It 
is not the appellant’s case that any of the shops ordered to he 
closed were either those under his personal management or those 
in respect of which separate licenses had been issued. The orders 
in question appear to have been designed to ensure what was con- 
sidered to be reasonable protection against undue inteiferenoe on 
the part of the appellant, with the custom of the town arrack 
contractors and, in this sense, none of them can be said to be 
arbitrary. Nor does it make any difference that the Board of 
Eevenue modified the orders issued by the Collector in the exercise 
of their discretion as to what might be deemed sufficient protection 
to the town contractors as those orders were issued hona fide in 
the exercise of the power reserved by the terms of the contract. 
As regards the contention that neither exhibit Y nor exhibit A E 
specified the nimiber of shops, as was previously the case, which the 
appellant was entitled to open or sub-let, I have to observe that 
the appellant could only exercise his power subject to the restric- 
tions as renter contained in paragraphs 10 and 11 of the license, 
exhibit A E. Another contention is that the orders in dispute 
were issued not on public grounds, but to protect tlie interests of 
the contractor for the municipal town of Oannanore. The ap- 
pellant’s contract and the town contract were both entered into 
with reference to the provisions of the Abkdri Act and I cannot 
say that any provision in the latter contract which arms the 
Golleotor with power to see that the exclusive privilege conferred 
by the previous contract is not wantonly interfered with or 
impaired by the renter from interested motives is not legitimate 
or unreasonable. .. 

On these grounds, I also hold that there was no breach of 
contract as alleged by the respondent ":ahd •that -the appeal must 
be 'allowed with costs. ’ ■ ' , , • 
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Before Sir Arthur J. E. Collins, Kt., Chief Justice, and 
Mr, Justice Shephard. 

E (PBTiTio]srEB), Appellant, 

■■ 'V. 

E (Eesponbent), Eespondent.*'' 

Bivoree Act — Act IV of 1809, s. ^Q—Alwionij pendente lite— ineonie — Aihic-; 
able dochcctions — Change of eiremnstances-r- Be tiers Patent^ -s. 16 — Order fixing date 
of hearing — Civil Procedure Code^ s. lo6. 

A petition hy a wnfe— -petitioner in the one and respondent in the other of two 
cross-suits (matrimonial) — for an increase of alimony was treated by consent on 
appeal as a petition for alimony. 

It appeared that the respondent was in receipt of a salary from CTOvemment 
which was subject to deductions on account of the pension and annuity funds, that 
his circumstances were involved and he had agreed with his creditors to discharge 
his liabilities by certain instalments, that, as part of such agreement he was keeping 
uji a policy of insurance on his life, and that he was maintaining and educating 
three children in England, but that his salary had increased since the order first 
made for alimony : 

Seldf that the respondent was entitled as of right to have only the deductions 
on account of pension and annuity funds taken into consideration in the compu- 
tation of his nett income. 

Per eur : We resolve to take into consideration the expenses the respondent 
is put to in maintaining his children and also any arrangement he has made for 
liquidating his debts.” 

An order made by a Judge of the High Court at settlement of issues fixing a 
distant date for the hearing of a suit is not an order under section 156 of the Civil 
Procedure Code and is appealable under Letters Patent, section 15. 

Qumre^ whether the Court has power to increase or diminish an allotment of 
alimony made pendente Ute on account of change of circumstances ? 

Appeal against the order made by Mr. Justice Best on 8tb. 
August 1890 (1) dismissing a petition by a wife — petitioner in the 
one and respondent in the other of two eross-suits (matrimonial) — 
praying on the ground of; an increase in the hiisband^s income for 
an increase, of the alimony pendente Ute, fixed by an order of Mr. 
'Justice, Handley^ made on 26th NoYember 1889, and (2) adjourn- 
ing the hearing of the suits till the' first Monday in March 189L 
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The material oiroumstaaces of the case aiapear saffleieatly foi 
the purposes of this report from the judgmeat on appeal and from 
the following extract from the order appealed against ; — ' 

The law on the subject of alimony is contained 

“in .section 36 of the Indian Divorce Act (No. IV of 1869) which 
“ provides that such alimony shall in no case exceed one-lifth of 

the husband’s average nett income for the three years next 
“ preceding the date of the order. 

^ “ At the hearing of the case before Mr. Justice Handley (by 
“ whom was passed the order of 26th November 1889), the nett 
“ income appears to have been accepted as the balance remaining 
“ after deducting all necessary expenses, not only income-tax and 
“ deductions made in the pay bill on account of annuity and other 
“funds, but also (1) payments made for the maintenance and 
“ education of children, (2) payments made on account of debts, 
“ and (3) on policies of insurance. It is now contended on behalf 
“of petitioner that these three latter items were improperly 
“ deducted. As to item No. 1, education and maintenance of 
“ children, the case of Harris v. HaTris{l) is authority against the 
“ petitioner, for there the Court took into consideration the eircum- 
“ stance that the husband (who was also the respondent) had two 
“ children to educate and maintain ; see also Ohoaij v. Otway{2) 
“and limvim v. Haivkes{3). As to item 2, payment of debts, 

Patterson Y, Piitt€rson{^) is authority for holding that if the 
“ husband is under obligations to pay oflf a debt by annual instal- 
“ ments, the amount of each instalment may be deducted from his 
“annual income. As to item 3, payments made to maintain 
“ policies of insurance the authorities are against their deduction ; 
“see Harris v. Harris{l) and Patterson v. (4) referred to 

“ above. But I do not think it is open to me to reconsider this 
“ question of the income of the respondent upon which alimony 
“ has already been allotted, — an amount accepted as correct on 
“behalf of the petitioner when the matter was before Mr. Justice 
“ Handley. Since Mr. Justice Handley’s order of 26th November 
“ last was passed, counter-petitioner has been directed to ...pay to 
“ petitioner’s attorneys Es. 100 per mensem 'oh '“account of her 
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“ costs in the suit, and a further sum of Es. 25 per mensem on 
“ account of her costs in the cross-suit in which she is first respon- 
“ dent. The increase of counter-petitioner’s pay is only about 
“ 360 rupees, of which these additional payments are nearly a 
“ moiety, and, as stated in Harris t. Earrk{l), the circumstance 
“ that the husband will have to pay ’ the expenses of the suits on 
“ both sides must also be considered in deciding the question as to 
“ the amount of alimony. 

“ Section 36 of the Divorce Act merely prescribes the maximyim 
“ that can be awarded. It does not say that the wife is'entitled 
“ to the full one-fifth. 

“ As remarked by Sir John Nieholl in Haickes v. Maukes(2} 
“ though the wife duriug the pendency of the suit must be pre- 
“ siuned not to be guilty (this is of course quoted vith reference to 
“ the cross-suit), yet she is not to live exactly in the same way as if 
“ she were exempt from any imputation. She is as it were under 
“ a cloud and should seek privacy and retirement. Whereas ‘ the 
“ husband must have a larger proportion (than one-fifth) if his 
“ rank and condition require more to support them.’ 

“ It is clear from the affidavit filed by the counter-petitioner 
“ that he is not in a position to pay alimony at a higher rate than 
“ what has already been awarded to the petitioner.” 

This order dismissed the petition for increase of alimony and 
adjourned the hearing of the cross-suits to the fimt Monday in 

The petitioner presented this appeal on the grounds that the 
nett income of this respondent had not been duly computed, that 
the amount allowed as alimony was insufficient, and that the 
adjournment was improper. 

Mr. Wedderbimi for respondent objected that no appeal lay as 
to the alimony under Divorce Act, ss. 45, 65, 62, and that the 
order of adjournment having been made under Civil Procedure 
Code, s. 156 was final, not being appealable under section 588. 

. He added that in any view the appeal was in great part 
precluded by the order as to alimony made by Handley, J., in 
November, after a calculation of the respondent’s debts and ex- 
j^pses against which order it was now too late to appeal. On 
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the increase of pay a review on fresh matter should have been E - 
applied for nnder section 562.' , i . ' i 

{QoUinSj C.J. — New facts came in existence later. 

Shephard, J. — The Divorce Act gives the Court power to 
modify the order.) 

Most of this appeal is taken up -with matters decided by 
Handlevj J. ; this appeal should be therefore limited at any rate 
to the new matter, viz./ increase of pay-. There is no appeal 
allowed against an order refusing to grant a review. 

(GolUns, O.J. — You admit jurisdiction to enquire into the 
increased income. So in effect the whole state of affairs must 
be considered here. We take the nett pay, Es. 2,300, less certain 
deductions.) 

The deductions were gone into before Handley, J. The actual 
figure there was taken by consent. The increase, the Judge says, 
is about Es. 360. 

The Advocate-General (Hon. Mr, Spring Branaon) for 
appellant. 

As to increase of alimony the whole matter must be opened 
up. The actual nett income must be arrived at. Best, J., had 
to consider what order was right at the date of his order. 

{CoUins, C.J., referred as to the maintainability of the appeal 
to Letters Patent, s. 15^ and the Eules as to matrimonial suits and 
said — we can now hear you upon the adjournment, and, if neces- 
sary, we can allow yon to appeal against Mr. Justice Handley’s 
order, as you tell us negotiations have been going on.) 

Mr. Wedderhurn, — As to appeal, Civil Procedure Code prevails 
over Letters Patent. See section 638 of the Code of Civil Pro- 
cedure. Moreover there was consent to the order of Handley, J, 

The Advocate-General (Hon. Mr. 82 >ring Branson) . — The figures' 
only v/ere admitted : they were not gone into, 

8 he]}harAH J* — The order does not say so. . , 

[After some discussion the above objections to the appeal w^ere 
waived and the argument proceeded as if the whole question of 
, alimony were before the 'Court.] yr/' ■' . 

The Admeate-General (Hon. addressed: 

. the Court on the affidavits (the contents of'wHoh appesir, sufficiently 
for the purposes of this report from' -the, judgment)* ' 'He argued 
that the sum nett income ' 

' ' '■’sum': 
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tile children, &c., and that the interests of the wife should not be 
sacrificed to those of the children. 

Mr. WedderhmL — Alimony rules in India are not the same 
as in England. In India' 'there is no question of present income 
the only question is what was the nett income. 

IColUns, O.J.— What is nett income by English practice and 
rules ?) 

The section says on what it shall be assessed, and it also 
provides for its continuance until final decree. Kelley v, Kelley 
and Smmdenil). Now the wife says 'Hhe income is increased, 
increase the allowance/’ As to permanent alimony there is a 
provision for variations see next section : but even in the English 
books only one old ease of variation of alimony 2^^'^^de}ite Ide. 

{CoUins, OJ — The English oases say we may always make 
deductions for expenses of education not must, 

Bhepliard^ I. — The English cases go on the assumption that the 
husband must continue to educate the children. Suppose they 
were to die ? Moreover in allotting maintenance the English 
Courts make allowance for future expenses of education, &g. 

Collim^ C J. — The bald words of the Indian Act are nett 
income” which means all he receives — he .can spend it on his 
debts or children or what he wills.) 

Instalments of debts have been deducted, and that is right 
Tinder the English cases — Pattersou v. Pdtterson{2)y no doubt how- 
ever the husband is the richer by the payment of his debts. The 
matter is reduced to a mere question of discretion ; how much is 
reasonable being not more than one-fifth of the income after 
these deductions in which it would be .reasonable to take the costs 
into consideration. 

{CoUim^ G.J, — .None, of .the- English Iiidges allows the costs,- 
to be 'taken .into consideration in this respect.) ’ \ •, 

'As to' thb? costs the English rule is that costs of iiiisucoeS'sfiil - 
infelocutory applications; shou^ given against a husband 

whose ‘ mtewsts;.^>rp , to safe guarded too. See Harhm v. 

,^;5ero, mistakes may/ have arisen throughout as to 


YOh. XIV.] 


the waj the section should he construed ; hut we do not plead res 
judicata and waive our technical objections. 

The A dtveate'- General (Hon. Mr. Spring Branson) in reply, 
said the argument about debts might result in the wife paying 
half the debts and referred to Ilarmer v. IIarnier{l)^ Ilait-kes v. 
3airlies{2), Letcis v. Lewis{Z) and MorraU v. 31orrall{i). 

Judgment. — This is an appeal against an order made by Best, 
J,, dismissing an application for increase of dXimoxij pendente life 
and adjourning the final disposal of the suit until the first Monday 
in March 1891. 

It was objected at the outset that no appeal lay against the 
latter part of. the order, because it was an order made under the 
provision of the Civil Procedure Code, for which no appeal is 
provided ; and a pi'eliminary objection to be noticed hereafter 
was also taken to the maintenance of the appeal so far as the 
amount of the alimony w^as concerned. 

With regard to the so-called adjournment of the suit, we are 
of opinion that the order is not one made under section 156 of the 
Code, cited by the learned counsel. It was simply an order 
made at settlement of issues, fixing the day on wdiieli the final 
hearing was to take place and is only excejptional on account of the 
distance of the dvate to which the hearing was postponed. Although 

think that an appeal does lie against such order as against 
eveiy other order of a single Judge, except in matters where 
the right of appeal is curtailed by legislation subsequent to 
the Letters Patent, and, although we also think that tliis order 
was an miiisual one, we do not think it necessary in this ease to 
vary it ; for we learn from Mr. J ustiee Best that the under- 
standing on which the trial of the ease was allowed to be postponed 
for BO long a time was that in the meanwhile the parties should 
obtain such evidence as might be required, by commission or other- 
wise and put themselves in, a position to have the case disposed of 
on the day fixed. ■' ^ , 

; As regards the appeal concerning- ■ tire amount allowed ■ 
alimony, it was at first objected that,' although BestyJ.,' might have ^ 
enhanced it in consequence of ' the increased pay /fo, which the 


(1) 3' Jur. N.B., 168. ^ Eceh, m. ^ '"U 

' (3) 30 LJ, Mat. rp,!)., m. y ■ ’ V: 



respondent has recently, and since the j^assing of the original order 
of the 26th November 1889, become entitled, he could not other- 
wise modify the order passed on that day by Handley, J. It was 
also contended that the original order of the 26th November was 
praotioally an order passed by consent, and that anyhow the tmie 
for appealing against it had long since passed away. The Advo- 
cate-Grencral, who appeared for the petitioner, explained, ho-wever, 
that the figures were not examined, as it was then expected that 
the case would be amicably settled. After some discussion, how- 
ever, these ohjections were withdrawn, and Mr. Wedderburn 
consented to have the whole question of the amount of alimony 
inquired into de novo and in the peculiar circumstances of the case 
we allowed that course to be adopted. 

The order of Handley, J., by which the sum of Bs. 135 a 
month was made payable to the petitioner, was framed upon the 
supposition that, in calculating the nett income of a husband as 
required by section 36 of the Divorce Act, there should be 
deducted, from his monthly receipts, all sums expended on his 
children or in liquidation of his debts. 

The average salary, the only source of the respondent's 
income, for the last three years before the date of Handley, J.^s 
order was about Bs, 1,600 per mensem after deducting income-tax 
and the contribution to pension and annuity fund. This sum re- 
duced by the amounts claimed to be deducted on account of the 
respondents children and debts, becomes a sum of Es. 610 a month 
only, and it is this smaller sum which has been taken to represent 
the average nett income of the respondent for the purpose of 
charging alimony against him. In our opinion it is an entire mis- 
take to suppose that the phrase net income ” in the Act has any 
other meaning than that which it ordinarily bears. The cases 
cited, while they show that in allotting alimony,* allow^ance may 
be made for children that have to be maintained by the husband 
or instalments of debts that have to be paid, have no beo-ring on the 
question of what constitutes a man’s nett income.” Ordinarily 
with an ofiicial drawing a fixed salary and having no other means, 
that expression would be taken to mean the amount of his sala, -ly 
.,,ininns deductions on account of income-tax, charges for a pension 
'/fund, And -the like; and,: in ^ our judgment, that k the sense in 
wMoh/nett income xs Id be. im in dealing with a ease under 

the iDiyorce Act;, ■ 
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It is tlieB contended that in allotting alimony on the average 
amoimt of nett mcome, viz.^ Es. 1,600, the respondent is at least 
entitled to have the charges of maintenance of his children and the 
monthly instalnieiits of debts payable by him taken into consider* 
ation. On the other hand it is contended that inasmuch as the 
respondent’s salary has increased since the date of the original 
order, that increase of salary ought to be taken into consideration. 
We do not think it is by any means clear that tlie Court has power 
to increase or diminish an allotment of alimony made pendente 
life on account of change of circumstances ; and no case has been 
cited in wdiieh such power has been exercised in favor of the wife. 
But, however that may he, we do not in the present ease feel justi- 
fied in taking into account any income other than that whielt was 
received during the three years next before the making of the ori- 
ginal application. The average nett income from that period being 
Es. 1,600, the maximum alimony which under the Act we could 
allot would he about Es, 330. To deduct the full amount claimed 
by the respondent on account of the children and on account of 
the debts and then to calculate the one-fi.fth on the residue would 
leave the petitioner a sum plainly insufficient to maintain her in 
the decent comfort to which she is entitled. Grranting that enough 
must be left to the husband to provide, among other things, for the 
maintenance of his children, we think that the sum required for 
such maintenance must be calculated with reference to the means 
of the parties and, although the three children aged, respectively, 
14, 11 and 8 in the present ease appear to have cost at the rate of 
£120 each per annum, w^’e think that that expenditure is, under 
the circumstances, excessive. And with regard to the debts said 
to be payable by instalments, we observe that the creditor is 
the respondent’s step-father and that he has security for his debt. 
We have, on the other hand, to consider what sum is necessary to 
keep a lady in the petitioner’s position in reasonable comfort.’ It 
seems to he adpaitted, and, in our minds, there is no doubt, that 
the least sum on which such a person haying no other means 
can live in , Madras, is between Es. . 200 - and -Es. 250 a month. 
And it is to he observed that Mr. Wedderburn ' stated at the hear- 
ing that the respondent was willing' to: allow; his wife Es. 222'"a 
month. Although we have power t6,:grant 'as much as one-fifth 
of the respondent's nett ^ineome,-we:;ie^lve^:'tb:^take into consider-', 
’ation the expenses the res|^onderi1t is^i^htyto 
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ehildren and also any arrangement lie may haye made for liquidat- 
ing Ms debts. It has been contended, on behalf of thei respondent, 
that any increase of the alimony should not refer 'back to the 
date of the original order and we think there is force in this con- 
tention. 

Taking all the circumstances into consideration, we order that 
in sahstitiition for the order of Handley, J., the respondent do 

to Messrs. Barclay and Morgan, the Solicitors of the appel- 
lant, the Slim of Rs. 240 per month, the first pajiiient to ho 
due on the 6th August 1890 and to be made within seven days 
from this date and the subsequent payments to be made on the otli 
of each siieoeediiig month. It has been alleged, on behalf of the 
petitioner, that the respondent improperly made a deduction from 
the simi he was ordered to pay as alimon 3 ^ Although striotl}?' 
speaking he was not justified iii making such deduction, yet, as it 
appears that it ivas only made to pay a bill, which otherwise 
the appellant would have had to pay, we decline to make any 
order on this jiart of the case. 

[Their Lordships next proceeded to consider the question of the 
costs inoiuTed in the matter and ordered that thej^ be paid by the 
respondent.] 

Barclay and Morgan, attorneys for appellant. 

Wilson and King, attorneys for respondent. 


APPELLATE CIVIL. 

Before Mr, Jmtlee Muiiummi Ayijar and Mr. Jnstlee Weir, 
ALIMA (Dsfendant), Appellant, 

XUTTI (PiiAOTot), EiBspoxdekt/^ 

LhuUctiion A.et — Act X-Y 1877, /i, e-fts, 1-12, 144 — Adt^ersc — 
Burden of proof. 

The ijlniiitiff, wbo was tlie sister of tbe defendant, siiod in 1888 to recover horn 
bim a moiety of a paramba pnrebased by them jointly in 1877. in 1878 iln; 
pkmtiS .went to live elsewhere,, blit, :froni' time to time, rotmned imdHpmtti low 
days with thq^4ofendan^ on the land in suit.- 'The defendant pleaded limitation : 


second Appeal No. 15i 


. 158 of 1890. 
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Meld^ that Limitation Act, sell. 11, art. 141, applied to the suit, and the burden 
of proving- adverse x>ossession lay on the defendant. 

Sbconb appeal against tlie decree of V. P. deRozariOj Subor- 
dinate Judge of South. , Malabar, in appeal suit No. 449 1889, 
reversing the decree of P. J. Itteyerah, Bistriot Mimsif of Kiit- 
nad, in original suit No. 653 of 1888, 

Suit to recoYer possession of a moiety of certain paramba. 

The plaintiff and defendant purchased the paramba in question 
jointly in 1877, In 1878 the plaintiff went to live elsewhere, 
but it appeared that she occasionally returned and spent a few 
days on the land in question with the defendant. 

The District Munsif dismissed the suit, but his decree wns 
reversed on appeal by the Subordinate Judge. 

The defendant preferred this second appeal 
Raman Menon for appellant, 

Sankara Menon for respondent. 

^Fudgment. — T he appellant is respondent's sister, and in 1859 
they jointly purchased the paramba in dispute. It is found that 
the exclusive title set up by the appellant has not been proved. 
Though the appellant has been in possession from 1878 when the 
respondent went to live in Ponnani, yet the Subordinate Judge 
finds that the latter has been frequently visiting the house on the 
paramba for ceremonies and festivals. TTpon these facts we agree 
with the Subordinate Judge in thinking that article 142 is not 
apj)licable, but that article 144 applies. The .onus of proving 
adverse possession for upwards of twelve years was, therefore, on 
the appellant, and, as she failed to do so, the Lower Appellate 
Court was right in decreeing the claim. It was also held in 
Sayad Nyamtula v. Nana{l) and Fahi Ahdnlla v, Bahafi Gnngapi^) 
that it ,was for the defendant to prove adverse possession for 
/twelve years or more when article 144 applied to the suit. 

We dismiss this second appeal with costs. 
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APPELLATE CIVIL. 

Before Sir Arthur J. M. Collins, lit., Chief Jimtice, 
and Mfk Justice Best. 

BUBBAEAYA (BErEiTDAHT No. 4), A.ppellaht, 

V. 

NATAEAJA and othees (Plaintiees Nos. 1 to 7)', 
Eesponeents."^' 

Mirasi rights — Kmmargam tenant — Mjeetment suit — Notice to quit. 

The mirasidars of a village in the Tanjore District sued to recover a mami 
which bad been put into the possession of the ancestors of defendant No 8, who 
were village hlachsmiths, as hasavargam tenants. Defendant No. 8 had left the 
village and sold the land as if it were his ancc stral property to others of the defend* 
ants, who were now in occupation ,* 

Meld, that the plaintiffs were entitled to recover the land without proof of 
notice to quit to the occupants. 

Second appeal against the decree of V. Strimvasa OharlUj Sub- 
ordinate Judge of Kumbakonam^ in appeal suit No. 613 of 1888, 
reversing the decree of 8. Borasami Ayyangar, District Munsif 
of Valangiman, in original suit No. 103 of 1888. 

Suit by the plaintiffs as mirasidars of a certain village in the 
Tanjore District to recover possession of a manai, which had been 
put into the possession of the ancestors of defendant No. 8, who 
were the village blacksmiths. In the paimash account they were 
described as kasavargam tenants. Defendant No. 8, who was not 
a blacksmith, left the village; but claiming the land in question 
as his ancestral property, he sold it to the other defendants, who 
set up title in this suit under his conveyance. * 

The District Muiisif dismissed the suit, but -his decree was 
reversed on appeal by the Subordinate Judge, who passed a decree 
for possession. . . 

Defendant No^ 4 preferred this second appeal. 

FattahUrama Atjyar for appellant. 

Rama Ban for respondents. 

■"'V, JTOOM3BNT.— Appellant's own exhibit I the paimash account 
^describes- Kaliathan^s and his father^s tenure as kasavargam. 



wMohj as appears from Wilson’s Q-lossary, gives bo right to the 
land on wMch the house stands ; and, '.ns stated hj ' the Sndder 
Udalnt in Gulley ana Ramien v. Soobmmmeya CIietty(l) means a- 
tenant liable to be ejected by the mirasidars. The Lower Ap- 
pellate Court has also found on the oral evidence that Kaliathan’s 
family merely held as licensees of the mirasidars on condition of 
their doing blacksmiths’ work. 

As to notice to quit, we agree with the Lower Courts in 
finding that the appellant was not entitled to the same, he being 
as stated by himself, not a tenant, but a purchaser from the 8th 
defendant. 

The appeal fails and is dismissed with costSv 


APPELLATE CIVIL. 

Before Mr, Justice Mutkmmi Ayyar and Mr. Justice Weir. . 

LESTGAYYA ato anothee (BEFEroAisrrs ais-d Judgment- 
"Debtoes), Appellants, 

NABASIMHA (Plaintifp and Deceee-Holdee), Bespondent.^’ 

Civil Fy'ocedure Code, ss. 2, 244, 268, 6 BS-^Ap 2 }eal agaimt an 
order under $. 268. 

Bemlle: An appeal lies against an order dismissing an application made under 
Civil Procedure Code, s. 258, tliat the adjustment of a decree bo recorded as 
certified. 

Second appeal against the order of O. T. Mackenzie, Acting 
District Judge of Kistna, in appeal suit No. 344 of 1888, afiarm- 
ing the «rder of V. Suryanarayana, District Munsif of Guntur, 
dated 12th March 1888, passed on civil miscellaneous petition 
No. 715 of 1887, in original suit No. 370 of 1887. 

Original suit No. 370 of 1887 was filed on 21st October 1887 
and came on for hearing on the 8th NoTember 1887 ; the defend- 
ants did not appear and judgment was given for the plaintiff. 
On the 30th November 1887, the first;. ^d second defendants filed 
oivil miscellaneous petitions No. 715 of 1887^ winch stated that the 

(1) Sudder Decisions of 186S ; : .f ,Seciaid,Agpe»l'No; 231 of 1883. , 
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iiHOAYTA plaintifi bad' come to ' mx , 'agreement about tbe decree debt oa 
Narasimha, No’s^ember 10 at tbeir villagej TimmapuraiUj that tbe'^ necessary 
documents bad been exeuted at Narasaraupett oa November 11 
and bad been registered on November 12^ the casli, Es, 6i9^ 
being paid to plaintiff in presence of tbe Sub-Eegistrarj and prayed 
that tbe District Mimsif should record that the decree against 
them in suit No. 370 of 1887 bad been satisfied. Plaintiff filed a 
counter-petition in ■which be denied tbe agreement and execution 
of tbe document. The District Munsif held an enquiry into the 
matter and came to the conclusion that tbe defendants’' story was 
false. Tbeir petition was accordingly dismissed with costs and 
tbe Munsif ’s order was affirmed on appeal by tbe Distriot Judge. 
The Judgment-debtors preferred this second appeal. 

Anandacliarlu for appellants. 

Tbe Advoeate-Geneml (Hon. Mr. Spring Bramon) for 
respondent. , 

Judgment.— A preliminary objection is taken that no second 
appeal and no appeal lies. 

Tbe order, which it is sought to appeal against, was made under 
section 258, Civil Procedure Code, and no appeal is allowed against 
such orders under section 688, Civil Procedure Code, unless there- 
fore the order is a decree within tbe meaning of tbe definition in 
section 2 of tbe Civil Procedure Code an appeal will not lie. Tbe 
definition in section 2 includes orders made under section 244, Civil 
Procedure Code, jhiit these orders must be orders, it is said, made 
in execution of a decree, that is to say, after application has been 
made to a Court in the execution- department to enforce a decree. 

Here it is admitted no application bad been made for execution 
to tbe Court, the decree having been passed on tbe 8tb November 
and the application of the defendants, out of which the present 
proceedings have arisen having been made on the 3i)th llovember 
following. We are not prepared to hold that the objection is a 
good one. The language of section 244, clause {c), vis;., any other 
question relating to the satisfaction of a decree, appears to us to 
be probably wide enough to embrace such a proceeding as that 
■.arising \on' an application to, record satisfaction, even where no ^ 
application has been made for execution. 

; ;.f<r':'A'petitioii'by an'exeeution-oroditor for execution is not, in our 
ppimQni\a_;;necessary,,preHnd an order falling within the 


VOL. XlV.j 
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It is not, however, neoessarj to determine the question, as on Lingatya 
the merits we consider the appeal cannot be sustained. The only stabasimha. 
objection urged on the merits is that the District Judge did not 
record an express finding on the sale-deed, which formed part of 
the consideration for the alleged satisfaction. 

The District Judge has not, however, we consider, overlooked 
this item. The arguments and reasoning employed hj him apply 
to the whole transaction, of which the sale-deed formed an item 
and he was clearly satisfied to concur in the District Munsif^s 
conclusion that the whole transaction was fraudulent. 

On the merits the appeal fails and is dismissed with costs. 


APPELLATE CIVIL. 

Before Sir Arthur J. jET, GolUnSj Kt^ Chief Justice^ and 
Mr. J ustice Best. 

ANANTAN (DErENUAXT No. 1), Appellant, 


1890. 

September 23. 


SANKAEAN and others (Plaintiffs), Eespondents.*^ 

Mdabar law — Suit hy junior memlers of a iarivad — Suit for declaration of 
invalidity of kanom — Limitation. 

Tbe junior members of a Malabar tarw ad brought ’a suit against their kar- 
uaTan and senior anandravan and certain persons claiming under a kanom granted 
by the former for a declaration that the kanom was invalid and for possession of 
the land demised with mesne profits. The suit was filed nearly twelve years after 
the execution of the kanom : 

KeU^ (i) that the suit was maintainable by the plaintiff ; 

(2) that the suit was not barred by limitation. 

Second appear against the decree of W. Dumergue, Acting 
District Judge of South Malabar, in appeal suit No. 1 of 1889, 
affirming the decree of V, Baman Menon, District Munsif of 
Angadipuram, In original suit No. 191 of 1888, 

Suit brought on 3rd - July 1888 by the junior memhers of a 
Malabar tarwad for a declaration that a kanom granted by defend- 
ant No. 11 to defendant No. 1 on 1st July 1876 was invalid as 
against the tarwad and for possession of the land demised and 


* Second Appeal No. 2 of 1890^ 
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for mesne profits accrued thereon. Defendant No. lOj the kar- 
navan of the tarwad, had aj^pointed defendant No, llj who was 
the senior anandravan, to he the manager of the tarwad under a 
karar. The other defendants claimed under defendant No. 1, 

The District Munsif passed a decree as prayed^ which was 
affirmed on appeal hy the District Judge. , . 

Defendant No. 1 preferred this second appeal. 

Govinda Menon for appellant. 

Sankaran Nayar for respondents. 

Judgment. — ^It is contended, in the first instance, that the suit 
brought hy the junior members of a tarwad is not maintainable. 
The karnayan is included as a defendant in the suit^ and, as 
he has failed to sue till the period of twelve years has almost 
expired, we are of opinion that the suit by the junior members 
cannot be validly objected to. 

The other question is whether the suit is time-barred P 

Applying the principle of the decision of this Court in Pmha^ 
muthu y. Ghinnappan{l)^ and the decision of the Calcutta High 
Court in RugJmhar Byal SahuY, Bhikya LalMmer(2)^ we find the 
Lower Appellate Court is right in holding the suit to be not time- 
barred. 

The Lower Courts have found, as a fact, that the money was 
not advanced for tarwad necessity. 

This second appeal fails, therefore, and is dismissed with costs. 



^ ' siSKiEs. , ' ■' ; ^ ' : v:/ ■; 
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Before Mr. Justice Muthmami Ayijar and Mr. Justice Bhephard. 

NATESA ATO OTHEES (Dbeesdants Nos. 1 to 5), Atpellakts 
IN Appeae No. 108 of 1888 and Respondents in 
Appeal No. 159 of 1888, 

■ 

GANAFATI and othees (Plaintieps), Ebspondents ii>r Appeal 
N o. 108 OE 1888 AND Appellants in Appeal 
N o. 159 OF 1888.'^^ 

■Oivil Proeedtire Code, s. 31 — Misjoinder of causes of action — Peligious EndowmeuU 

Act — Act XX 1863, ss, 3,’;4 — Sercditary trusteeship — Buspension from trustee- 

ship and right ofpuja — Maintenance in office on terms'. 

Suit "by certain Dilrshadars or hereditary trustees of the Ghitamharam temple 
against others of the Dikshadjirs praying for their removal from office and for a 
money decree alleging, that they had been jointly guilty of misconduct in respect 
of temple property in their custody and had obstructed the repair of certain shrines. 
The District Judge passed a decree suspending some of the defendants from the 
office of trustee and the right of puja for a period which was .not defined ; he also 
passed a decree for the money claimed : 

"Eeld (1) that the suit was not bad for misjoinder of causes of action ; 

(2) that the operation of Act XX of 1863 was not excluded by the admission 
that the trusteeship was hereditary in certain families ; 

(3) that the District Judge had jurisdiction under Act XX of 1863 to 
deprive the defendants of the right of puja. 

Meld further, on the evideftce, that the defendants merited the punishment 
which had been inflicted on them. 

Decreed that the suspension of the defendants be withdrawn on the terms that 
they file an undertaking with two sureties that they would restore certain propertj^ 
belonging to the temple now missing, and that they would duly Conform to the 
decision of the majority of Dikshadars as to the management of temple affairs, &c. 

Appeals against tlie decree of E. 0. Joimsoiij Acting District 
Judge of Soutli Arcot, in original suit No. 7 of 1887. 

Tlie facts necessary for tlie purposes of tHs report appear from 
the following judgments. 

Eamachandra Bau Saheb and Sadagopacharyar for appellants 
in appeal No. 108 of 1888. ' . v v-;: , 

Suhmmamjtx Ayymj Bhmhyam Besiha.^ .Glmryar 

for respondents* \ - y;. ■ . 

' V # Appeals Nos* res and of TS88. - 


1890. 
January 
24, 27, 29, 30. 
, March 17. 
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Bhashyam Apyangar and Bedka OJuiryar for appellants in 
appeal No, 159 of 1888. 

8 adago 2 Mch(mjar for respondents. 

JijDGMEKTS. — In Appeal No, 108.— Tne respondents broiiglit 
tMs suit to remove the appellants and three others from the offices 
of dharmakartas and worshippers in the temple of Saba Nayakar 
at Ohitambaram in South Arcot. Both parties to this appeal be- 
long to a class of Smarta Brahmans called Dikshadars who, from 
time immemojial, have held both offices in that institution which 
is one of considerable antiquity and renown in Southern India. 
About 250 families of Dikshadars reside at Ohitambaram, and the 
net income of the temple, which is derived from general offerings, 
is their recognized means of livelihood. According to their usage 
every Dikshadar becomes entitled, on marriage, to take part in 
the management, to do puja or perform service in the minor 
shrines, and to share in the emoluments of the institution. He 
is, however, considered not qualified for performing service in the 
principal shrines, until he is twenty-five years old and initiated 
in a ceremony called Diksha. There are five principal shrines, and 
they are called (i) Ohit Saba, (2) Xanaka Saba, (3) Deva Saba, 
(4) Amman Oovil, and (5) Mulastanam. Of these, the first is the 
seat of the presiding deity, named Saba Nayakar or Natesar, and 
unless service is first held in it, it can be held, according to 
custom, in no other shrine. The temple being ancient, the neces- 
sity for putting it in repair was felt by the Dikshadars in 1877 
and a wealthy class of merchants called Nattueottai Ohetties, 
residing in the district of Madura, regarded its restoration as a 
great act of pious charity. A deputation of the former then waited 
upon the latter and induced them to undertake the repair. Be- 
tween 1877 and 1881, the Ohetties raised between three and four 
lakhs of rupees, and some of their leading men* visited Ohitam- 
baram in 1881. Thereupon, general meetings of Dikshadars 
were held and an agreement called samakij^a was executed in July 
1881. It authorized the Ohetties, inter alia^ to proceed with the 
repair and specified the shrines included in the scheme of repairs. 
The merchants deputed one of them, named Ohitambara Chatty^ 
■io carry the soheme into execution, and he commenced the repair 
At once., The Chettjr. and the Dikshadars acted in harmony till 
'June 1882, when -a mnor; shrine in the temple called the Pih 
la^ar 0bvE m order that it might be 
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rebuilt. For this purpose^ it was necessary to 'perform j according' 
to tlie usag’e of the temple^ a ceremony called ..Vala Stapanam and 
an auspicious day was fixed, for its performance. A leading 
Dikshadar, named Sahanatesa and, eight' or ten others objected to 
the day fixed as not being sufficiently auspicious ' and their objec- 
.-tions,;,: were discussed and OT 61 T at a general meeting of the 
Diksliadars. The question, whether the opinion of a majority 
of Diksliadars present at a general meeting, ought to bind the 
minority or whether all the Dikshadars should concur, before any 
Talid act could be done in connection with the temple, was then 
brought into controyersy. -Despite the remonstrance of the mino- 
rity, the Chetty and the majority of Dikshadars carried out the 
ceremony ; but the result was a disturbance which the police had 
to interfere to put clown. Thenceforward, there was a split 
among Dikshadars, they divided into two factions, and the minor 
faction gradually gained strength and development. There are 
conflicting versions as to the real motive for this party quarrel, 
but, whether it was the Chetty’s refusal to give presents to the 
minor faction, whilst he gave them to the major faction or a 
religious scruple as mentioned above, the fact is clear that party 
strife began at that time and gradually became so acrimonious 
as often to threaten the public peace and impair the efficient man- 
agement of the affairs of the temple. 

For nearly thirty years previous to 1881, the right of collecting 
the offerings made by worshippers in the temple, used to be leased 
out to the highest bidder among Dikshadars at a general meeting 
convened in the temple once in twenty days and held before a 
sacred lamp, brought from the Kanaka Saba by a pandaram who 
held the office of Podumtoishiyan or common friend. The pro- 
ceeds of the lease were first applied to the payment of temple 
servants and to* the expenses of necessary repairs and temple festi- 
vals and the residue was then divided among all the Dikshadars. 
Shortly after the factions came into existence, this practice was 
objected to by the minor faction and first held in abeyance by 
mutual consent pending the adjustment of their disputes, the^ 
morai-karars or turn-holders among the, Dikshadars taking the 
offerings made during their respective- turns. After the prior 
practice had remained in abeyance 'for.-fome'time, it was felt ‘that 
funds were 'required for some , tempi©',’ festal,, and.it was then ^ 
agreed, between the t^o parties' that ^of; leasing was __ 
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to be resumed for eleYen days, and that, on the expiration of that 
period, it was again to be held ^ in abeyance. ^ But, when that 
period expired, the major faction attempted to reYiye the old 
practice and the minor 'faction, resisted the attempt. The result 
was that, when the Podumanishiyan or common friend proceeded, 
according to usage, to fetch the sacred lamp from the shrine, called 
Kanaka Saba, a riot ensued, and the sixth defendant stabbed with 
a knife some of the members of the major faction in June 1882 
and caused them grievous hurt. This resort to violence checked 
any farther attempt to restore the previous practice which continues 
yet to be held in abeyance. Another matter, which it is necessary 
to mention for the purposes of this appeal in connection with the 
conduct of the minor faction, is the systematic obstruction wMoh 
it offered to the repair by the Ohetty of the Chit Saba and Kanaka 
Saba and Tirumalaipati Mantapam. The contention was that such 
repair was incompatible with the traditions of the temple, that 
the edifices mentioned above were originally built by divine 
agency, that they should not be desecrated hj repair, and that 
such desecration would materially lower the prestige of the insti- 
tution for its sacred character in public estimation. In support 
of this contention, the minor faction relied on the plea that no act 
could validly be done in connection with the temple in question, 
imless all the Dikshadars concurred in it and that the voice of the 
majority ought not to prevail. It was also contended for it that 
those shrines needed no repair and that they were exempted from 
the scheme of repairs sanctioned by the agreement of July 1881. 
The major faction denied every one of these allegations and in- 
sisted that the scheme of repairs sanctioned by the agreement of 
1881 should be carried out in its entirety. This was the con- 
tention between the two parties from 1884 to November 1888, 
until the District Court in the first instance and the High Court 
on appeal, disallowed the several objections of the minor faction 
and decided in favor of the major faction in original suit No. 16 of 

.53 .of. 1886.. ...... .The.misfeasances. Im- 
puted to the defendants in connection with the question of repair 
are ;. (1) the institution of original suit No. 16 of 1885 otherwise 
boni (2) the closing 'of the principal shrines, viz., Chit 
..Saba,' Deva Saba and.' Amman Coyil from the 29th June to the 
4th July 1886, and (3):the qhlAinin of the agreement (exhibit VI)' 

whereby. the . 
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custody of the keys of the principal shrines, was transferred con- 
trary to usage from the turn-holders to lour persons who belonged' 
to the minor faction. 

Another result of the party, quarrel was the loss of temple 
jewels and other articles of considerable value which was imputed 
to the misconduct of some of the memhers of the minor faction in 
1886. After this seven memhers of the major faction brought 
the present suit against eight members of the minor faction under 
Act XX of 1863 with the sanction of the District Court and prayed 
for their removal from the offices of dharmakartas and worship- 
pers for the acts mentioned above and other acts of misfeasance. 
The defendants denied that they were guilty of any misfeasance 
and that they were responsible for the loss of temple property 
which, they further alleged, was exaggerated. It was also con- 
tended for them that the suit was bad for misjoinder of causes of 
action and that it could not be maintained under Act XX of 1863. 
The Judge disallowed the two preliminary objections and found 
that , the first five defendants wilfully obstructed the necessary 
repair of the temple, closed the three principal shrines of Chit Saba, 
Deya Saba, and Amman Oovil from the 29th June to the 4th July 
1886 and improperly obtained document VI, whereby the custody 
of keys of the principal shrines was changed to the prejudice and 
contrary to the usage of the temple. He also found that the loss 
of temple property to the extent of Es. 11,800 was imputable to 
them and decreed that the first five defendants be suspended from 
their trusteeship and all right of puja and emoluments connected 
therewith and from all share in the management of the temple, 
until such time as they may succeed in showing to the satisfaction 
of the Court that such suspension may be withdrawn without 
prejudice to the interests of the institution... He further directed 
that they be held jointly and severally liable for the stxm of 
Es. 11,800 on account of the temple property, missing. As regards 
the, other defendants, he dismissed the suit as against them and 
directed that their costs be paid out of the temple funds. The 
seventh defendant died afterwards and the first five defendants 
appeal from the decree so far as it is. against them, whilst the 
plaintiffs appeal from it so far as it exonerates the sixth and eighth 
defendants from liability for suspension^ or dismissal _ 

As regards the defendants^ apped, ’(NAvlO'S of 1888), the two 
preliminary objections taken in the Oo^ .below. are again^ pressed 
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upon tiSj Ibut we are of opinion that the Judge ^ was right in dis- 
allowing them. The grounds of , decision against the appellants 
are that they jointly obstructed the execution of necessary repairs 
to the temple and that they were guilty of negligence or misoon- 
duct in respect' of temple property in their joint custody and both 
those grounds concern all the appellants in common. The plea of 
misjoinder of causes of action cannot, therefore, be supported. It is 
true that the Judge has found that appellants Nos. 2 to 4 closed 
the temple and that appellants Nos, 1 and 5 improperly obtained 
exhibit VI, but he has also found that both those acts were done 
on behalf of the minor faction and in furtherance of its common 
object, yis., that of obstructing the repair of the Obit Saba and 
Kanaka Saba, &c. It is then argued for the appellants that, 
according to the plaint as originally framed, the suit was bad for 
misjoinder and that the Judge erred in entering on the merits 
without dismissing it at once. ' But we observe that the misfeas- 
ances imputed to the defendants, consisted of acts alleged to have 
been done on behalf of the minor faction and m pursuance of its 
common policy. Even if the frame of the plaint was defective as 
alleged, the procedure followed by the Judge is in accordance 
with section SI of the Code of Civil Procedure which authorises 
him to deal with the matter in controversy so far as regards the 
liability of the appellants. 

As for the objection that Act XX of 1863 is not applicable to 
this suit, the contention in the Court below was that the temple 
was not an institution falling either under section 3 or 4 of that 
enactment, but the Judge held that the Act took the place of 
Regulation VII of 1817 and that the temple in dispute being 
endowed both with land and jewels, the trustees were liable to be 
dealt with under section 14. It is now urged that the temple is 
the Dikshadars^ private property and that its endowments ought 
to be treated as those of a private temple but this is apparently an 
afterthought. The appellants admitted in their written satatement, 
paragraph 3, that they were Adinam Dharmakartas or hereditary ' 
trustees of the temple and their present contention is at Yariauce 
; ■ with their own averment. It is not denied that the institution has 
been ’"used ^ as a place of public worship from time immomorial but it 
;; m'saM'that the public worship in it by permission of the Diksha« 
dars." '' TKoughitis denied that the temple has any endowment in 

amply. sup« 
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port tlie finding of tlie Judge. Tiiere is not a particle of evidence 
in support of the assertion that this ancient temple is the private 
property of the Diksliadars^ and the ocenpation of some of the 
rooms in the temple hy the Dikshadars and the inclusion of such 
rooms in the partition deeds of their families is referahle to their 
status as hereditary dharmakartasj and to an arrangement made 
between them for mutual convenience whilst in the discharge of 
"their duty as Bharmakartasj worshippers and custodians of the " 
temple and its property. 

Turning to the merits^ three questions arise for decisionj viz.^ 
(1) whether the misfeasances^ for which the appellants are sus- 
pended from office^ have been sufficiently proved^ and (2)y if sOj 
whether the Judge was entitled to deprive them of their right of 
puja under Act XX of and (3) whether the finding as to 
the description and value of temple property lost is supported by 
• the evidence in the case. ^ - 

^ As, regards the first -question, ■ it was finally decided in 
original suit No. 16 of 1885 between the 'two factions that the 
minor faction was not entitled to object to the execution of the 
repair of the Chit Saba and Kanaka Saba and Tiriimalaipati 
Mantapam. , In that suit, six principal questions were raised for 
decision. The first related to the status of the Dikshadars in the 
temple and the final decision in regard to it was that it was 
sufficient for the purposes of that suit to hold that the Dikshadars 
were the trustees and managers of the temple and were collec- 
tively the governing body. The second question was whether 
Dikshadars of the minor faction originally gave permission, to the 
Ohetty to repair Chit Saba, Kanaka Saba and Tirumalaipati Man- . 
tapam and whether such permission was validly revoked. It was 
decided that they did give permission and that it was not since 
validly revoked. The next three questions were whether ^;he, 
repair of those edifices was contrary to ‘the regulations and' usage 
of the institution, whether .the execution of auch repair would 
injuriously affect their' sacred character 'and 'whether the 'repair 
was necessary or called for. It whs Keld that '.there was necessity - 
for the 'repair and that the repair .of.':the';-particular edifices in 
question ‘Was not contrary to Hindu ::'reHgiop, provided that a 
necessity existed for the same., 'AnQthhn .question 'raised for 
decision was' whether upe^nimity among Dikshadars was necessary, 
according to the usage of the institution^ Ion the carrying out of 
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any act in conneetioB with the temple^ and, if so, whether such 
usage was valid. It was held that their own rules provided that 
the majoriby should decide. In accounting for the contention 
that unanimity was indispensahle, the District Judge referred to 
the practice of oecumenical councils in which resolutions are said 
to be passed unanimously, because it is the recognized duty of 
the minority to give way to the majority and suggested that 
such was probably the case among Dikshadars and that the 
procedure was intended to give weight to their resolutions among 
the general public and not to enable the minority to ignore the 
voice of the majority. We take it then to have been jiidioiallj 
determined that the minor faction was acting illegally and 
contrary to the usage of the institution both in treating the 
decision of the majority at a general meeting duly convened as 
not binding upon those who dissented from it, and in opposing 
the repair of the Chit Saba, Kanaka Saba and Tirumalaipati 
Mantapam as inconsistent with the usage of the temple and its 
traditions. This being so, it follows that the acts done by them, 
if done for the purpose of obstructing the repair, were mis- 
feasances within the meaning of section 14 of Act XX of 1863. 
Of the three acts referred to by the Judge, the first was the insti- 
tution of original suit No. 16 of 1885, and it is urged, with 
reference to it, that the minor faction ought not to be blamed for 
seeking to vindicate what it considered, though erroneously, to be 
its legal right. The Judge held that the suit was not instituted 
bond fide and we concur in his opinion for the reasons mentioned 
by him; and we may add that the learned Judges who heard 
appeal suit No. 53 of 1886, observed that the motive, wbicli 
influenced the action of the minor. faction, was personal and not 
creditable. 

The second act which, the Judge considers, was done in order 
to obstruct the repair, was that of closing three of the principal 
shrines on the 29th June 1886 and refusing to open them till 5th 
July next. Such an intermption of public worsMp obviously a 
serious breach of duty on the part of trustees of a public temple 
and is prejudicial to its interest. That the appellants Nos. 2, 3 
and 4 did dose the temple, is not disputed. Nor is it '^deniet that 
they did so on the day prior to that, on which one of the 
important annual festivals was to commence, and this is an aggra- 
,oi thdr misconduofc' ,, But it is urged on their behalf that 
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there was a dispute among some of the Dikshadars about the 
turiiy in whioh piija was to be performed and that the temple was 
closed for fear that the major faction might, otherwise, take for*^ 
cible possession of the shrines. Judging, however, of the appel- 
lants^ conduct in the light thrown hj document VI,, we consider 
that the J iidge was right in finding that the shrines were closed 
for the purpose of obstructing the repair and securing to the minor 
faction possession of the keys of the principal shrines as a means 
of rendering such obstruction eSectual. The j>rovisions in docu- 
ment VI as to the turn are referable to the temporary interrup- 
tion, and to the festival which was likely to enhance the value 
of offerings. 

The third act of misfeasance, which the Judge considered to 
be proved, was the obtaining of exhibit VI under coercion. It 
is argued before us that the agreement was executed by five 
members of each faction as representatives of that faction in pro- 
visional adjustment of the dispute between the two factions, and 
that the fact of the Tahsildar and Inspector of Police having 
assisted in bringing about the amicable adjustment, shows that no 
coercion could have been used. We do not consider that any 
physical restraint was used, for the major faction was numerically 
stronger than the minor and it is in evidence that the Tahsildar 
and the Inspector of Police advised the parties to temporarily 
arrange the matters in dispute between them. But we are of 
opinion that the document was executed under pressure put by 
the minor faction by persistently refusing to open the temple at 
the time of the annual festival and thereby injuring its prestige. 
The festival time was passing away and the interference of the 
Magistracy and of the Police raises a presumption that there 
was probably public excitement owing to the stoppage of public 
worship at an important juncture. Again, the agreement was 
on its face beneficial to the minor faction and it secured, thenoe* 
forward, possession of the keys of three of the prindipal shrines 
to four members of that faction. The only consideration in its 
support, to 'which the appellants^ pleader ■ can refer us, is the 
opening' of the temple and it cannot be 'accepted as 'a legal con- 
sideration, as the act of closing a pubKoviteinple'and interrupting 
public worship, is in itself illegal 'Again, '.the- provision as to the 
possession of keys by four mCmberS'Of /■;a;la#ion is an inhovation 
upon the usage of the institution bad in lawV ” The' 
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subsequent conduct of tlie major faction in repudiating tbe doou™ 
ment as obtained under pressure and declining to register it raises 
a presumption in favoar of its contention. Thotigli tbe oral eTi- 
denoe on the point is' conflicting, the probabilities of the case 
support the evidence for the major faction and justify the conclu- 
sion that its members consented to execute the , agreement under 
pressure put upon them by the minor faction. However this may 
be, the agreement is clearly bad as being contrary to the usage of 
the temple. According to it, the daily puja or the regular service 
is performed in rotations of twenty days by a body of twenty 
Dikshadars and these are again sub-divided into batches of four, 
each batch serving by turn in one of the five shrines in the temple 
for four days and each member of that batch being entitled to 
serve for one of the four days. The twenty Dikshadars who are 
on duty for twenty days at a time, are called morai-karars or turn- 
holders and there are thus always twenty iiiorai-kararB for the 
whole temple, four special morai-karars^for each of the five shrines 
for every four days, and one special morai-karar for each day in 
each shrine. According 'to custom, the morai-karars had charge 
of the keys of their respective shrines, during their turn and when 
each set of four special morai-karars passed from shrine to shrine, 
the custody of keys of the shrine also changed hands; and the 
jewels and valuable articles in each shrine were examined once in 
four days. The change introduced by exhibit VI, in regard to the 
custody of keys was a departure from the usage of the temple and 
injurious to its interests, so far as it put a stop to the necessity of 
seeing once in four days that the property in each shrine was safe. 
We see no reason to doubt the correctness of the conclusion, at 
which the Judge has arrived as to this part of the ease. 

Further, the document purports to have operation pending the 
settlement of the disputes between the two factions by a civil suit. 
Not only did the 'decisions, in appeal, suit. No, 53 of 1886 set at 
..rest the matters in .controversy between them regarding the repair 
' and the legal, effect' 'the decision of the, majority, but there is ' 
also evidence to show that tW civil suit in contemplation was the 
one then pending on appeal in the High Court. 

As to the loss ,of temple property, it' consists partly of property ’ 
_kept for ordinary .joise in" the '-several shrines and partly of property 
in the Trep^sury' rpdni;Whieli;k usually called Aatantram or Booku- 

and no - 




aooess can be bad to it except through that" .shrine. It has also a 
smaller room inside and the outer door is secured by double lochs 
and keys, whilst the door of the inner room is also usually locked. 
As yaliiable property belonging to the temple and not required for 
ordinary use is seoiu^ed in it, it is not opened according to custom 
except in the presence of the general body of Dikshadars. The 
shrine of Deva Saba has also an outer door which is locked at night 
when it is not kept open for public worship. According to custom, 
of the two keys of the outer door of the Bookusham, one was kept 
in the shrine called Chit Saba and the other in Amman Covil, and 
the key, of the inner room was kept in the shrine called Mulasta- 
nam. From the date of exhibit VI, viz., 4th July 1886, the keys 
of three of the principal shrines^, viz., Chit Saba, Deva Saba and 
Amman Oovil, remained in the custody of the fom persons men« 
tioned in that document, viz., appellants 2, 3 and 4 and another. 
The respondents’ case was that, from 4th July 1886, the minor 
faction, especially the four persons named in exhibit VI, had the 
entire control of the three shrines and of the Astantram and that 
the apjpellants were responsible for the missing jewels and articles. 
It was not denied that apj)ellants Nos. 2 to 4 were responsible for 
property which was in the three shrines of Chit Saba, Deva Saba 
and Amman Oovil on 4fch July 1886 and which was afterwards 
lost, but they repudiated all responsibility for any other property 
and for the property kept in the Treasury room. They also con- 
tended that the respondent tampered with some of the locks of the 
Treasury room and that some of the members of the major faction 
used to sleep in the Deva Saba. But the Judge found that pro- 
perty valued about Rs. 11,000 and odd was proved to be missing, 
that it was lost between 4th July 1886 and sometime in December 
of the same year, that the appellants Nos. 2 to 4 might have had 
access to the Treasury room during that period, that the respond- 
ents could not have had aooess to it, that the imputations made 
.against them were not well-founded and that appellants Nos. 2 
td 4, as persons in charge of the shrines under exhibit' VI, and 
appellants Nos. 1 and 6 as their guarantors,- were 'responsibld 'for 
the missing property. It* is argued, before us that^ the ' sppellantB 
had no control over the property in the Treasury room, that the 
Judge was in error in holding them responsible for any part of 
the, property.- missing in it and that. the;. finding as to, the. extent ^ 
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and value of property lost, is not warranted by tbe evidence on 
record. 

. We shall irst^ deal -with the grounds, on which the Judge 
considered the appellants liable* It is the case of neither party 
that the loss was due either ■ to robbery or house-breaking oom- 
mitted by strangers. There was no such eomplaiiit before suit. 
.From, July 1886, the shrines, in which the keys of the outer door 
of the Treasury room were usually kept, were admittedly in the 
possession and under the control of the four persons, named in 
exhibit VI, including appellants Nos. 2, 8 and 4. This suggests 
the inference' that, if the keys- were, in . the shrines at . the date G.f . „ 
exhibit VI, they continued to remain under their control. As to 
one of them, viz., the key usually kept in the Chit Saba, the 
possession of it is admitted and appellant No. 4 eventually 
produced it before the Commissioner in Marcli 1887. Though the 
oral evidence is conflicting as regards the key customarily kept in 
the Amman Covil, we agree with the Judge that the evidence for 
the appellants is inconsistent with the omission to note the fact in 
exhibit VI and with the fourth appellant's conduct in objecting to 
the Commissioner breaking open the Treasury room and examining 
its contents in the presence of both parties. We think that the 
probabilities of the ease are in favour of the Judge’s finding. It is 
said that the Astantram was opened in November 1886, when the 
temple jewels were shown to one Mr. Eeid and that the general 
body of Dikshadars was then present. This is not inconsistent 
with the Judge’s finding that the property was removed some 
time in December 1886, if not before. This being so, the 
imputations oast on the major faction and the evidence of partisan 
witnesses in support of those imputations do not, as observed by 
the Judge, deserve credit. How could the major faction have 
found access, through the Deva Saba which was in the possession ’ 
of the minor faction ? ,How could it have gained access into the 
, Treasury room, whilsf the key of. the lock which was found- to be 
.fastened by the Commissioner, remained with the appellant ? If 
. the door had been forced 'dpen, how was it there was no eoinpiaint 
made at once by the four persons in charge ? As to the possession 
• and eontrolpf , both’ the keys of the outer door, we see no ground 
;;ior' 'differing from ,, the opinion of the Judge. The presuniption 
‘Vihoh in tbe'%bsenoe''bf 'Satisfactory evidenoe^ to;sliow how property 
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in the Trea'siuy room came to he made away with in part that 
those who had the control of the keys -and their guarantors^ 
appellants, are answerable for the loss, either, on the ground of 
negligence in preseiwing trust property ■ or of dishonest dealing 

The nest question which we haye'to consider is as ;to ,.fhe^ exten^^ 
..:and::,¥alue;. ol.,:property lost fromdhe shrines and irom the Treasury , 
.loom.''..': ^ Judge has liekl that the -appellants are answerahie 
for items of property No-s. 7, ICV 21, 1 ■ of ' 27 or 49, 61, 2, 3,,'5, 4, 1 ' 
■and., a ^ gold pot and-tho finding is 'questioned in .appeal .as .regards- , 
oarA', of the items. : 

As to item No. 7, it is a jewel called Madura Pandiya pada» 
kam of Rs. 750 in value. The Judge has found that it existed 
in 1872, and has presumed that it continued to exist until the date 
of exhibit VI. He relied on exhibit CIO, and the appellants’ 
contention was that such a jewel never existed. It is in evidence 
that the Treasury room is opened at least twice a year and that 
jewels are taken out for use during the annual festivals. The 
lists marked C series were found inside the Treasury room by the 
Commissioner, and they purport to be authenticated by the sig- 
nature of Poduinanishiyan or common friend, and they coiiiain 
information as to the condition of the jewels on the dates to which 
the entries refer, 010 and 09 contain two entries regarding this 
jewel, and there is also the evidence of plaintiffs’ witnesses 14 
and 21. We cannot say that the decision of the Judge as to 
this item of property is incorrect. 

The next item is No. 10, which is described as Virappa 
Nayakan diamond padakam of Rs. 1,000 value. The appel- 
lants say that it is the same as item No. 49 in the Commissioner’s 
list 08, which is described as consisting of diamonds' and rubies. 
The Judge refused to accept the appellants’ statement for two 
reasons, vk,, (i) CIO mentions no rubies, and the appellants did 
not offer this explanation when the .Commissioner prepared 08, 
in which this jewel was entered as '.missing and which they 
signed. Though they allege that the.'Oommissioner did not ■ note 
their explanation, they omitted to examine ■Mia on the point, 
and the appellants’ witnesses Nos^l'and;;!®,. to whose evidence 
- our attention is drawn, do not identifyhi^rP ■ No. 49-. fi'^hero is 
' the e?idence of the Vespond6ntsh44th^;i^itnesh;"#^ |ewel_ 
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was in existence as shown by CIO. We consider that the Judge 
has come to a correct conclusion. 

We may here observe that the endeavour on the part of the 
appellants to identify these items of property save the gold pot 
with property found in the Treasury room is probably an after- 
thought. The respondents stated, in paragraph 6 of the plaint, 
that the items, save the gold pot, were all in the shrines in appel- 
lants' charge when exhibit VI was executed, and that they were 
not to be found there on the date of the plaint, and the appellants 
contended that the items were not in the shrines in paragraph 8 
of their VTitten statement. Issues were taken as to whether they 
were in the shrines or not, and the respondents' witnesses deposed 
that they were in the shrines in appellants’ charge, and after they 
closed their case, the appellants tried to identify them with some 
of the items of property entered in the Commissioner’s list as 
found in the Astantram, Their first witness was the only one 
who deposed to the identity. They produced two lists before the 
Commissioner of jewels in the shrines, and, though these items 
were not mentioned in those lists, they did not then say that they 
would be found in the Treasury room. These facts raise a pre- 
sumption that the attempt to identify them with articles in the 
Treasury room was an afterthought, and it is in favour of the 
conclusion arrived at by the Judge. 

The next item in dispute is 21 described as Mahalakshmi 
padakam set with rubies and of Es. 1,000 value. The Judge 
has discredited the appellants’ statement that it was identical with 
item No. 57 in the Commissioner’s list, and has assigned satisfactory 
reasons for his opinion. The suggestion that it may be that the 
jewel derived its name from the name of the donor and not from 
the figure of the image of Mahalakshmi upon it rests on no reliable 
evidence, and appears to be an ingenious conjecture. As to the 
item which is said to be one of item 27 or 49 CIO and respondents 
witnesses prove it, and no grounds are shown for disturbing the 
finding. As to item No. 51, there is evidence that two nose orna- 
ments existed in 1872, and that only one is now fortheommg. 
There is, the evidence in, its ‘siipport of the respondents’ 7th witness, 
who’ belongs to neither: faction. As to items^2 and 3, which are of 

;3,O0b,-Talue,.* the '.appellants , admitted that they existed, but 
alleged &i::Eand|yaraja Ddkihadar and Tungesami Dikshadar of 
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mony oi the shrine called Miikkurini Pillayar Covil, hut never' Satesa 
retnmecl them. This was denied on the other side. Appellants aA^TpATi 
■ witnesses 1, 2^ 3, 4, 6^ 7, 8, 10, 12 and 15; .-gave evidence for them, 
and respondents’ witnesses 4, 5, 9, 14, 21, 25 and 27 contradicted 
them. The J udge has considered the evidence, and we seo no 
cient reason to saj' that he was in error in declining to accept the 
e^ddence for the appellants as satisfactory. As to items 5 and 41, 
the appellants’ contention was that they were lost when the car of 
the temple fell down with the idol in it in January ] 882. Here 
again there was conflicting evidence, hut the respondents’ 22nd 
witness, a niemher of the family of the donor of item No. 5, swore 
that he saw the ornament on the idol some three years after 1 882. 

There was no complaint made of the loss of the je*wel at the time 
of the accident. We do not think that the Judge was -wrong in ' 
giving' credit to the evidence for the respondents in preference to 
that of the appellants. As regards item No. 41, the respondents’ 

6th witness, the brother of the donor of the jewel, says. that 
he sawr it in the temple about fifteen or sixteen months before he 
gave his evidence in February 1888 and the Judge relied upon 
his evidence. 

The next item of property is a gold pot of Es. 5,000 in 
vahie. The appellants’ contention was that it w^as damaged and, 
therefore, it was given to the Ohetty in order that it might be 
melted and that the gold might be used for gilding the vahanams 
or vehicles which the Ohetty was making for use during temple 
processions. Here again, there w^as a contradictory evidence of 
witnesses, plaintiffs’ witnesses Nos. 3, 5, 10, 12, 1^, 15, 16, 19 and 
20 on the one side, and defendants’ witnesses Nos. 1, 2, 3, 4, 5, 10 : 

and 12 on the other side. The 28th witness, who was Ohitambara 
Ohetty’s agent and superintended the making of the vahanams, 
denied that the gold pot was given as alleged by the minor faction. 

Having regard to the quantity of gold required for gilding the 

vahanams, the evidence of the witnesses for the minor faction 

was open to doubt. We may also observe that the Ohetty, who 

was spending several lakhs of rupees on the temple, would hardly 

accept the gold pot used for pouring water on the principal idol as 

a contribution from the Dikshadars for gnilding vahanams. : Nor ■ ^ 

is it 'explained to, our satisfaction how gold which was 

made in 1869, and which was in use phly 'dm special .opeask^^ - . 

the temple/ came to be so damaged as td'&duce^hpD&had^^ tq 
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being' brok4]i\tijp' instead' of ;i 

probabilities of the ease, .appear' to us clearly to poiat to tbe eon- 
elusion to which the Judge has come upon the conflicting eTiclenee. 

reliable , positive evidence in its support. Among 
the witnesses^ there are 'several independent persons of ^respect- 
ability who saw the - gold, potnn;' the: temple in 1886 and subse- 
quently. We may refer to the 6rd witness. Inspector of Police, 
who saw it in 1886 ; to the 16th witness, the Taluk Sheristadar, 
who saw it in use in 1882 or 1.885 ; to the 15th witness a Head 
Constable ; to the 10th witness, who is the agent of the Pandara 
Sannadi at Tiruvadutorai, and who saw it in use till 1885 ; and to 
the 20th witness who is the agent of the donor and who saw it in 
use until two years before suit. 

As to the value of the property lost, the respondents^ 29th 
witness gives general evidence and there is, besides the evidence 
of the 20th witness as to the gold pot, of the 7th witness as to 
item No. 51, of the 22nd witness as to item No. 5, and of the 
18th witness as to item No. 2. The appellants did not deny the 
correctness of the value in their written statement. We are not 
prepared to attach weight to the objection taken to the estimated 
value of the property missing. 

The only question which remains to be considered is as to the 
decree that has been passed. The suit was in its nature punitive 
but, having regard to the acts of misfeasance and to the appellants^ 
conduct in connection with the loss of temple property, the Judge 
has dealt with the appellants rather leniently. It is imged that 
the Nattukottai Ohetty pays the expenses of the litigation and 
that the suit was vindictive. But, considering the facts proved 
against the appellants specially, and against the minor faction 
generally, we cannot say that the conduct of the former did not 
richly merit the punishment that has been inflicted upon them. 
It is argued that the Judge was not authorized by 'Act XX of 
..r,.'1863 to deprive them of 'their right of puja in the temple* Ac- 
j cording to the usage -.of the institution, it is ' appurtenant toiheir 
status, as dharmakartas and the interests of the temple 'would bc- 
inadequately protected if the. two rights were severed for their 
vC'benqflt. b'iWe bonsiderj howey er, that, in its present form, ’the 
:: '.^ebree &,.opeii to .amendment so far as it leaves the period of sns* 
‘,;^;,:’pensioh^m4e%fe shall,. therefore, amend it by directing 
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taking with two sureties in the amount 'of 'Es. 2,000 each that 
they will duly conform to the dioision: of the 'majority of^Diksha- 
dars recorded at a general meeting ' dnly /convened in all matters 
connected with the repair of the . temple, . and ' with the manage- 
ment of its affairs, and to the usage- of the temiffe as to the 
leasing' ont- oi the , general offerings, and, the. custody and preser-. 
yation of its property, and confirm the decree in other respects. 
As the appeal has substantially failed, the appellants will pay the 
respondents'’ costs in this Court. We direct also that the under- 
taking do include restoration of so much of the property found to 
be missing or its value, as cannot be recovered in execution. The 
sureties must be approved by the District Judge. 

In Appeal No, 159 of 1888. — In this appeal it is argued 
for the plaintiffs that the Judge was in error in not dismissing 
the defendants Nos. 1 to 5 and in exonerating defendants Nos. 
6 to 8 even from liability for suspension. The appellants^ pleader 
states at the hearing that he does not press the appeal against the 
eighth defendant and the appeal is dismissed as against him with 
costs. 

As regards defendants Nos. 1 to 5, the Judge has considered 
what punishment would be adequate and has apparently adjusted 
it with reference to the protection due to the interest of the insti- 
tution. We consider that the terms we have imposed are also 
sufficient to prevent the reoiiiTenoe of the party quarrel. The 
Judge has taken into consideration the loss of the right of puja 
and of the right to other emoluments which dismissal is likely to 
entail 

In connection with the obstruction to the necessary repaii* of 
the temple, the acts of misfeasance are excesses in the assertion of 
a supposed legal right. Though their conduct in connection with 
the loss of temple property is certainly serious, two of them are 
held liable as guarantors and it is not clearly established which of 
the other three took away the property, . though their joint civil 
liability for its loss is made oui There is ulso the iaot that they 
are only five out of upwards of about '250 trustees belonging to the 
temple. ' - 

- We do not, therefore, consider ■it. necessary under -the special 
circumstances of this’ ease to direct their dismissal. ' . 

, So far, however, as defendant No. fi'isicq;ncerned, he,ohstra«ied 
the leasing of the' offerings in ‘-ISSSy.and' stabbed some of the 
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members of tlie major faction and tlie Judge liimself finds that Ms 
special connection with the olbstruotion is proved. 

Again, he was specially connected with the ohstriietion caused 
to the repair of the temple. He was one of the plaintiffs in 
original suit No. 16 of 1885 and one of the five who took exhibit 
VI on behalf of the minor faction. 

The only circumstances in his favour are that no special connec- 
tion is proved against him with the loss of temple property. Bat 
it appears from the evidence of the Commissioner that he was one 
of those who objected to the Treasury room being opened and to 
its contents being examined. In a punitive action like this, in 
which a whole faction consisting of a large number of persons is 
passively concerned, we are inclined to agree with the Judge that 
the interests of the temple do not require that all should be 
punished and that they would be sxifficiently prel ected, if those 
who took an active part were punished. But applying this prin- 
eiple^ we are unable to hold that defendant No. 6 was not liable 
to be suspended together with defendants Nos. 1 to 5, 

We shall, therefore, set aside the decree so far as it exonerates 
him from liability for suspension and directs that his costs be paid 
out of temple funds and decree instead that defendant No. 6 also 
be suspended in the same manner and subject to the same condi- 
tions save as to the liabilities to restore the temple property found 
to he missing and as to the withdrawal of tlie suspension as 
defendants Nos. 1 to 5 jare, and that he do bear his own costs in 
the District Court and pay the appellants’ proportionate costs in 
tliis Court. The appeal against respondent No. 7 is dismissed 
with costs as it is not pressed. 

The appeal is also dismissed so far as defendants Nos. 1 to 5 
are concerned but under the circumstances without costs. 


I: 
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APPELLATE CRIMINAL. 


Before Mr. Justice Handley and Mr. Justice Weir. 
QUEEN-EMPEESS 


V. 


BCJDAEA JANNI.* 


Criminal Froeedure Code, s. 2 — Letters Talent^ s. 28 — Scheduled FistricU Act — Act 
XIV of 1874, notifications under — Agency tracts^ jurisdiction of Bigh Co^^rt 
over — Agency Fulcs-^ Act XXIV of (Madras)^ s. B. 

Tho High. Court set aside a conviction by the Agent to the Governor in Vizaga- 
patam on a charge of culpable homicide not amounting to murder, and directed that 
the accused be tried in the Sessions Court at Vizagapatam on a charge of murder. 
The accused was tried accordingly, and was convicted of murder, and he appealed 
to the High Court. The Agency tract of Vizagapatam is a scheduled district under 
Act XIY of 1874, and the Governor in Council extended the operation of the 
Criminal Procedure Code of 1861 to it by a notidcation made under that Act in 
1862, In 1863 the Governor in Council, hy a notification under Madras Act XXIV 
of 1809, constituted the Agent a Sessions Judge under the Criminal Procedure 
Code : 

Meld, that the High Court had jurisdiction to direct that the accused be tried 
by the Sessions Judge under the x>ro visions both of the Letters Patent and of 
the Criminal Procedure Code. 


Appeal against a conpiction and sentence by H. E. Farmer, 
Sessions Judge of Vizagapatam, in Sessions Case No. 9 of 1890. 

The facts for the purposes of this report appear from the 
following judgment. 

Mr. Wedderhnm for the Crown. 

JuBGMEXT. — The appellant, Budara Janni, has been convicted 
of murder by the Sessions Court of Vizagapatam, and has been 
sentenced to transportation for life. 

In Sessions Case No. 18 of 1889 the appellant, on the same 
facts, was convicted by the Agent to the Q-overnor in Vizagapatam 
of the offence of culpable homicide not amounting to murder, bat 
this Court, being of opinion that the facts proved pointed clearly 
to the offence of murder, set afide, by its order in criminal appeal 
No. .13 of 1890 and criminal revision LOase; No; ISO of 1890,: 
dated SOth April 1890, the conviction for, the offence of culpable 
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homicide not amounting to murder, and directed that the accused 
should be re-tried for the offence of murder^ and the Court further 
directed that the re-trial should take place before the Sessions 
Court of Yizagapatam.* 

' The appellant has been re-tried accordingly by the Sessions 
Court of Vizagapatam with the result already stated. 

The Agent to the Goyemor in Yizagapatam (through the 
Government Pleader) now takes the objection that the order of 
this Court, dated 30th April last, directing the re-trial of the 
appellant before a Court other than the Court of the Agent to 
the Governor was made without jurisdiction. 

The appellant himself objected at the re-trial to the juris- 
diction of the Sessions Court of Yizagapatam, but, in his grounds 
of appeal to this Court; he does not repeat the objection. The 
objection before us having been taken by the Agent, who is 
the local representative of Government, and, having been urged 
through the Government Pleader, it becomes necessary to consider 
fully the grounds of objection put forward. 

The argument of the Government Pleader in support of the 
objection to the jurisdiction may be summarized as follows : — 

Under Madras Act XIXIY of 1839, s. 8, the Agents to 
the Governor in Yizagapatam and Ganjam have special Juris- 
diction within the limits of the Agency tracts in respect of the 
administration of criminal justice, and, in the xeeroise of this 
jurisdiction, they are to be guided by such rules as the Govern- 
ment of Madras may prescribe, and the authority the Agent is to 
exercise in criminal trials, as well as the cases he is to submit for 
the decision of the Paujdari Adalut (High Court), are, under 
section 4 of the same Act, made subject to definition by the 
Government of Madras. This enactment created a special juris- 
diction and a special procedure. In 1862, the first Code of 
Criminal Procedure (Act XXY of 1861) came into force, but in 
that Code it was provided by section 445 that the Act should not 
take effect in any part of the territories in British India not 
subject to tbe general regulations of Bengal, Madras or Bombay, 
until the same should be extended thereto by the Governor- 
General of India in ' Council or by the Bocal Government to 
’ winch snch •territory was subordinate, and until such extension 
should have been notiflied in the gazette. No notice extending 
'the' Criminal Procedure;' Code,, .as contemplated in section 445 of 
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been issued by the Government of Madras so far as could be 
ascertained. This link of the argument was, as will afterwards 
be seen, found to be non-existent. The fact was not, however, 
ascertained until after the argument had closed. After Act XX Y 
of 1861, came the Criminal Procedure Code of 1872 (Act X of 
1872). This Code in section 2 preserved any special procedure at 
that time existing, and the Code of Criminal Procedure now in 
force (Act X of 1882), by virtue of section 1, preserves all existing 
instances of special jurisdiction or of special forms of procedure 
prescribed by law. Such being the case, the special and exclusive 
jurisdiction relating to the administration of criminal justice in the 
Agency tracts conferred by the Act of 1839 must be held to be 
stni subsisting, and the High Court had accordingly no authority, 
by its order of 30th April last, to direct that the re-trial of the 
appellant should be held before a Court other than the Court 
which, under the Act of 1839, exercises special and exclusive juris- 
diction over the Agency tracts of the district of Yizagapatam. 

The argument thus stated appears to us, on exanaination and 
apart from the erroneous statement of fact already noticed, not to 
be well-founded. 

The question, whether the order made by us, under ‘date the 
30th April last, was an order which it was within our competence 
to make, does not, for reasons which will afterwards appear, 
depend solely on whether the Code of Criminal Procedure is 
applicable in the Agency tracts. It must first be seen, however, 
whether the Code does apply to such tracts. The Agency tracts 
of Ganjam and Vizagapatam have, by an enactment of 1874 
(Act XIV of 1874), been included in [the scheduled districts of 
the Madras Presidency, and the case of Q,mm-Emprm v. Ohsrm 
■Abya(l), recently decided, is authority for the position that the 
Code of Criminal Procedure is not excluded from operation in a 
scheduled district by the mere fact of the district being declared 
to be a scheduled district. The case of Qmm-Empress v. Oheria 
Koya{l), which related to the Laccadive Islands, differed from the 
case now before us in this respect that, in the former case, there 
was no question of an established jurisffietion and procedure 
then existing under a special local law and conflicting possibly 

' , - (1) 18 M:ad./353,- 
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with the general jurisdiction and procedure prescribed in the Code 
of Criminal Procedure. This, however, was, on the coming into 
force of the Criminal Procedure Code of 1861, the state of affairs 
in the Agency tracts of Ganjam and Vizagapatam, and if the 
Local Govermnent had not, as it will he seen they have, in tlio 
clearest manner indicated their intention to supersede and with- 
draw the special jurisdiction and procedure then existing and 
to introduce in its place the jurisdiction and procedure defined in 
the Code of Criminal Procedure, w^e should be forced to conclude 
that the special jurisdiction and procedure continued, notwith- 
standing the circumstance that the Agency tracts were declared 
to be scheduled districts by Act XIV of 1874. 

We have ascertained, however, that the Government of 
Madras by notifications dated 29th January and 17th Pebruary 
1862, notified under section 446 of the then Code of Criminal 
Procedure (Act XXV of 1861), that the Act was extended to the 
Agency tracts of Ganjam and Vizagapatam with effect from the 
20th February and 20th March 1862 respectively. 

It has also been ascertained that early in the following year, 
the then Agent to the Governor in Ganjam obtained an order 
from the Government of Madras cancelling the rules for the 
administration of criminal justice framed under Act XXIV of 
1889 on the ground that the same were inconsistent with the 
provisions of the Code and must be considered to have been 
superseded by that enactment, the operation of which had been 
extended to the Agency tracts. The order made by the Madras 
Government, on the question submitted to them by the Agent 
(through the High Court) is dated 6th January 1863, and is in the 
following terms:— Under the authority vested in him by sec- 
‘^ tion 4, Act XXIV of 1839, His Excellency the Governor in 
Council cancels so much of the revised Agency rules sanctioned 
^^by the Government in their Proceedings of the 24th July 1860 
*^.:as relates to .criminal justice and authorizes the Agents in 
Ganjam and Vizagapatam, respectively, to exercise the powers' 
of a Sessions Judge in addition to those belonging to a 
of a district under the Code of Criminal Procedure/ 

The effect, of this--order\was'to withdraw the rules theretofore 
regelating the administration' of criminal justice in the Agencies, 
to consti^te ,.|h 0 Aga^t Sessions"' Judge under the Code of 
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all tlie rales and conditions under whieli Sessions Judges exercise 
the powers conferred on them by the Code of Oriminal Procedure. 
The rules and conditions of the Code of Oriminal Procedure render 
the proceedings of Sessions Courts subject to the powers of the 
Pligh Court as a Court of Appeal and of Revision, and it is not 
disputed that the order of this Court, which the Agent now 
contests, was an order which could lawfully be made by the High 
Court in the exercise of its powers as a Court of Appeal and of 
Revision (sections 439 and 428, Criminal Procedure Code). 

On the ground, therefore, that the Oriminal Procedure Code 
is in force in the Agency tracts of Gan jam and Vizagapatam, we. 
must hold that the objection taken by the appellant and by the 
Agent to the jurisdiction cannot be sustained. 

It has, however, already been intimated that the jurisdiction of 
this Court to make the order, to which objection has been taken, 
does not rest solely on the circumstance of the Code of Criminal 
Procedure being in force in the Agency tracts. Even if the Code 
of Criminal Procedure had not been shown to be in force in these 
tracts, it appears to us that the order could be supported under the 
powers conferred in the Letters Patent of the High Court. The 
Letters Patent, by express terms in section 28, confer, on the High 
Court, unrestricted power to transfer oriminal eases or appeals 
from any one Court to any other Court of equal or superior juris- 
diction. 


On the grounds stated, therefore, it appears to us that the 
objection to the jurisdiction of the High Court to make the order, 
dated 30th April last, must fail. 

On the merits, we are satisfied that there are no grounds for 
questioning that the appellant has been rightly convicted of the 
offence of murder. . • ■ • ' ' ' ‘ . 

The two individuals, whom the accused is clearly proved to 
have stabbed, had given him absolutely no provocation beyond 
interfering to prevent violence to others, and the plea of drunken- 
ness, even if it were clearly established by the evidence, which it 
is not, cannot avail the prisoner. 

The sentence,, which the Sessions judge passed on the appel-' 
lant, viz., transportation for life, was' the 'only 'alternative to a, 
sentence of death. ’ 

- , Wo confirm the sentence and dismisartW^appeah ' i ; ‘ , ■: 
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Before Mr. Justice Muftusami Ayyar and Mr. Justice Best. 
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renal Cocte—Aet XZ To/ 1860, ss. 141, 143- 

Assertion of fight * 


-Unlawful assemhly- 


' One of two %dllage factions objected to tbe other passing in procession over a 
vacant piece of ground in the main street of the village. An injunction pro- 
hibiting the procession was obtained in the Court of the District Mnnsif on 
20th March. On 11th May a procession was formed and approached the^ground 
ing^uestion. Forty- six members of the first-named faction were assembled there 
to prevent the procession by force : the police ordered them to disperse ; this order 
having been neglected the police prevailed on other faction to abandon the 
procession : 

Meld^ that the persons who did not disperse on being ordered to do so were 
guilty of the offence of being members of an unlawful assembly. 


Appeal by Government against tbe judgment of acquittal pro- 
nounced by W. 0. Holmes, Sessions Judge of Bellary, in Cri- 
minal Appeal No. 27 of 1890, setting aside the conviction and 
sentence of E. S. LafEan, District Magistrate of Bellary. 

The accused, before the District Magistrate, were 46 in number, 
and they were charged under Penal Code, ss. 143, 144 and 145. 
The District Magistrate convicted 42 of the accused, of whom 4 
appealed to the Sessions Court, which reversed the conviction. 

The facts of the ease were stated by the Sessions Judge as 
follows : — 

** The appellants have been convicted of being members of an unlawful assom- 
“ bly, the first under sections 143 and 145, and the others under sections 144 and 
145, Indian Penal Code. 

- ** There does not seem to be much doubt about the main facts in tbe case. It 
** appears that in the village of Kamalapuram there are several divisions of Bois, 
and that between two- of, the divisions there has for some years been a dispute as 
the route that one of the divisions— the Manmatakeri division r-should follow 
“ when on the day succeeding tteir new year’s day they leave the village in pro- 
cessife/pn- their way hunt in the adjoining hills ; the other division, the 
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Ghayidikeri division, objects to their passing oyer a piece of ground called 
Hemagi tJkkadam and contends that they should go further on doy'n the main 
street before turning to go to the hills. 

In 1888, the Manmatakeri Bois did not carry out their procession. In 1889, 
the Head Assistant Magistrate prohibited the procession, under section 144, Cri- 
'' minal Procedure Code. This year before the 21st hlarch, the Ugadil or new 
year’s day of the Bois, in consequence of the representations of the Police 
Inspector, nine of the chief men of the Chavidikeri Bois were bound over by 
the Head Assistant Magistrate to keep the peace. This was done on the 15th 
March, On the 18th March the Chavidikeri Bois in a civil suit that they filed 
to obtain an injunction preventing the Manmatakeri Bois from taking the pro- 
cession by the Hemagiri Ukkadam, presented a petition under section 493, Civil 
** Procedure Code, for a temporary injunction till the final disposal of the suit. 
On the 20th March the District Munsif passed the following order on the petition. 

Defendants, all of them, .served in person. None present. Two witnesses 
sworn for petitioner. I do not see why an injunction should not issue especially 
as there appear to have been prior attempts made by defendants to hold a similar 
procession successfully resisted by the plaintiffs. Injunction to issue returnable, 
on 28-3-90. 

On the 21st March, it appears some of the Chavidikeri Bois presented a 
petition to the District Magistrate for an order under section 144, Criminal 
Procedure Code, prohibiting the holding ,of the procession by the Manmatakeri 
Bois. This was it would appear refused, but on the 22nd March, the day after 
** IJgadi, the Taluk Magistrate apparently because the injunction of the Civil 
** Court was produced before him, verbally prohibited the procession and it was 
not held. 

On the 2nd May, the Acting Head Assistant Magistrate gave an endorsement 
on a petition i:>resented by tw^o persons, presumably Manmatakeri Bois, asking 
that the Police Inspector should strengthen the Police -force on the 10 th May 
“ as they ■were willing to go in procession on that day. The endorsement ran as 
follows — 

** < The Inspector of Police, Hospett, will strengthen the Police force on the 
10th instant. He will be at Kamalapur on the said date.’ 

* * The Police Inspector was at Kamalapur on the 10th, but the expected increase 
in the number of Constables had not arrived and the procession did not take place 
** and the Manmatakeri Bois said they would go the next day. 

On the 11th, at about noon, some 60 or 100 of tbe Manmatakeri Bois formed 
** their procession and seem to have proceeded a short distance on their way do-wn 
the main street. In the meantime, not far off, some 60 or 100 of the Chayidi- 
keri Bois assembled on the Hemagiri Ukkadam, It is alleged that they had 
sticks and that three of them had daggers, but at any rate there can be no doubt 
whatever that the crow’d was determined to forcibly prevent the Manmatakeri 
Bois’ procession from leaving the village by passing over the Hemagiri Ukkadam. 

There can be just as little doubt that the Chavidikeri Bois had no intention 
whatever of doing anything else except obstructing. -^e passage of the procession 
that -way. This is clearly shown by their ednduot after the Police Ii^pector 
came up. The Chavidikeri Bois would not obey Ms oedor to leave. He then 
fired in the air, and then fired with buck shotAl .&e of. one of the men in 
the crowd and wounded Mm. ..The wounded Man- ’^af' '.earned off and the. crowd . 
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I'om^ined where they were and made no attack on the Police or on the Manmata* 
■; f^.:keri' Bois. ,■ . , 

^^The only other question of fact that appears necessary to refer to is the 
nature, of this piece of ground Hemagiri Ukkadam, It is a vacant piece of 
ground about 15 yards across in the main street of the village with houses o.f 
Ohavidikeri Bois on each side of it. It was used for ruhhish heaps and for 
stacking straw till some 10 years or so ago. Then there w^as a foot-path across 
the land. After the rubbish heaps and straw ricks w^ere ordered to be removed, 
** carts were taken across the land and it was used for traffic generally. The Lower 
Court has held that, whatever may have been the case many years ago, it is not 
now private property. The land ♦would appear to be a vacant piece of village 
“ site used as a short cut to get out of the village. 

** In this appeal it is contended that the facts proved do not constitute an 
offence. In the Lower Court and here the right of self-defence was pleaded, hut 
‘“this is obviously untenable. In the appeal the main contentions was that the 
“ appellants were not members of an unlawful assembly as defined in section HI of 
“the Indian Penal Code. Theii' common object does not come, it is contended, 
“ under the first class of objects in the section because the object of the assembly 
“ was not to overawe the Police Inspector in the exercise of bis lawful power, as 
“ be bad no lawful authority to assist the Manmatakeri Bois in bolding a procos- 
“sion which bad been prohibited by the injunction of a Civil Court, The fifth 
“ class of objects of the section does not cover the case because the object of the 
“assembly was not to compel the Manmatakeri Bois Ho omit to do’ what they 
“ were * legally entitled to do the object was to compel them to omit to do what 
“they bad been prohibited by the injunction of a competent Civil Court from 
“ doing. These, it is contended, are the only two paragraphs of the section that 
^ ‘ can be held to apply to the case. The Public Prosecutor, on the other band, 
contends that the case comes under the fourth class of objects as the object was 
“ to enforce a right or supposed right.” 

The following tothoritios were cited by the Sessions J udge : 
8/mnker Singh v. Bnrmah Mahto{\) ; Proceedings of the Madras 
High Court, dated 10th August 1869(2) ; Proceedings of the 
Madras High Court, dated 16th November 1869(3) ; Proceed- 
ings of the Madras High Court, dated 8th January 1873(4)— 
Queen v, Naram{5 ) ; Appavu v. The Qimn{&) ; Pearg Mohun 
Sircar v. The BmpTess{7) \ Russell on Crimes, ed. 6, VoL I, p. 373. 
The G'overnment preferred this appeal. 

The Government Pleader and Public Prosecutor (Mr. Powell) for 
the Grown. 

‘Pamachandra Bern iox '^LGomed. 

Mtjttosami’ ATt-AE, J.-^Tlierc are two divisions of Bois in the 


.tillai^ge of Kamalapuram' in^the District of Bellary, and they -used 
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to go in procession on tlie new year’s day to htmt in tlie 
adjoining tlie village. For some time past, the Ohavidikeri Bois ' 
objected to their rivals, the Manmatakeri Bois, passing in pro- 
cession over a piece of ground called Himagiri Ukkadam. That 
piece of ground is found not to be private property, but to form 
part of the vacant village site ordinarily used as a short cut to get 
out of the village. On the 11th May last, about 60 or 100 of the 
Manmatakeri Bois formed a procession and proceeded a short 
distance down the main street. In the meantime, some 60 or 100 
of the Ohavidikeri Bois assembled on the Himagiri Ukkadam 
and there is no doubt upon the evidence that they did so to forcibly 
prevent the Manmatakeri Bois passing in procession over that spot. 
The Inspector of Police ordered them to disperse, but they did 
not obey his order. He then fired in the air and then fired with 
buck shot and wounded one of the men assembled. The wounded 
man was carried off, but the crowd did not disperse, though they 
attacked neither the police nor the rival faction. Finding that 
his efforts to disperse the crowd were ineffectual, the Inspector 
prevailed on the Manmatakeri Bois to abandon their intention of 
going in procession on that day. It appears that on the 20th 
March a temporary injunction issued under section 493, Code of 
Civil Procedure, in a Civil Suit instituted by the Chavidikeri Bois 
was in force and that it prohibited the Manmatakeri Bois from 
going in procession over the ground in dispute until the disposal 
of the suit. It is thus clear that the Manmatakeri Bois endeav- 
oured to go in procession in contravention of the order of the 
Civil Court, that the Inspector of Police ordered their rivals to 
disperse instead of preventing their procession and that, but for 
the Manmatakeri Bois ultimately giving up their intention to 
go in. procession on that day at the instance of the Inspector of 
Police, a serious riot would have ensued. ■ 

Upon the foregoing facts, the Acting District Magistrate con- 
victed the four persons, whose case is now before us, of offences 
punishable under sections 143 and 145, and three of them also of 
^ ' an offence punishable under section 144: on; the further^^ground . 

that they were armed with daggers. ,.\On appeal, ladwever, the' 

■ . ■ ^ Sessions Judge considered that they committed; mo offence all 
’ and acquitted them. The question wlffch- we' 'baye how_. to mop-'* 
sider is whether upon the above, facts 'dha'r four' persons ;acNitntted , 
by the' Judge, were. not\: members'-; of 'unlawful /nssem .. 
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within the meaning of section 141 of the Indian Penal Code. 

The Ohayidikeri Bois assembled at the place in dispute^ being 
about 50 or 100 in number^ and their object in doing so being to 
forcibly obstruct the procession of Manmatakeri Bois^ there is no 
doubt that they formed an unlawful assembly as defined in clause 
4, section 141, of the Indian Penal Code. Even assuming that ■ 

the assembly wns not unlawful at first, it clearly became unlawful f 
after it had been ordered to disperse and failed to disperse. The 
intention indicated by the heading of Chapter VIII, in which 
section 141 is inserted, was to constitute certain acts, which endan- : 

gered the public peace, into offences against Public Tranquility, : 

but it does not follow from it either that a person may do what he ' 

is entitled to do or prevent another from doing what he is not 
entitled to do by means of criminal force or by show of criminal 
force. In construing section 141, regard must be had not only to 
the general intention dedueihle from the heading of the chapter, 
but also to the specific mode in which the Legislature intended to . 
carry out that intention. The words in claused to enforce a 
right or a supposed right ’’ show that it is perfectly immaterial p 

whether the act which one seeks to prevent by the use of criminal 
force or show of criminal force is legal or illegal, the test of ; , 

criminality being the' determination to use criminal force and act 
otherwise than in due course of law so as to threaten the public 
peace. Hence it was that Holloway, J., observed in VII, Madras | 

App. 35, that if a procession were actually illegal, it ■[ 

would he no defence whatever to the accused, unless the right of 
private defence arose. In the ease before us, the right of private i 

defence, which was pleaded, was properly held as well by the 
Judge as by the District Magistrate not to be tenable. This 
being so, the remedy open to the Ohavidikeri Bois, when their rivals 
acted in contravention of the terms of the injunction issued by the 
Civil Court, lay in getting them punished for contempt and not 
in seeking to prevent the act by assembling to commit a riot, if ^ 

necessary. The Inspector of Police was fimther justified in order- i 

'ing an unlawful assembly to disperse when a riot W’^as imminent, '.,1- 

though his prior action in omitting to .prevent the rival procession ■ 

might have been open to question or injudicious. The case I 

reported ^in '!4 Madras App. 63, shows only that a ; 

per^o'n.'in'possession of -crops or grain or other property would be 
3*ustifled in protecting;hisr;possessibn,by the use of force, df neces- jil 
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saiy, against another who forcibly disturbs that possession in the 
assertion of a supposed right. But , in the case before us, the 
ground in dispute was neither the exclusive property of Ohavidi- 
keri Bois nor in their exclusive possession. On the contrary, it is 
found to form part of the village site, which both divisions of Bois 
are entitled to use as a short cut for going out of the village on 
ordinary occasions. The contention of Ohavidikeri Bois was that 
Manmatakeri Bois were not entitled to use it for going in proces- 
sion on the Ugadi day, and the exclusive right asserted by the 
former was denied by the latter and pending adjudication in the 
District Munsif’s Court of Xarayanadevarkeri. The present case 
is therefore not one of protecting subsisting possession of private 
property against one who forcibly disturbs it, but it is one in which 
a right which was disputed and pending adjudication in a civil 
suit, to exclude the ]\ianroatakeri Bois from the use of a common 
village site or path on a special occasion, was intended to be 
enforced, on the ground that the latter had forborne to use it for 
some years. The right of protecting possession of property is 
substantially part of the right of private defence of px'operty, 
which the Judge himself has disallowed. 

For these reasons, I am of opinion that the order of acquittal 
cannot be supported and that the sentence of the District Magis- 
trate should be restored and the unexpired portion of it be 
carried out. 

Best, J. — The Acting Sessions Judge concurs with the Magis- 
trate in finding that the four persons with whom we are now 
concerned were members of an assembly which had determined to 
forcibly prevent the Manmatakeri Bois’ procession from leaving 
the village by passing over the Hemagiri Dkkadaro, which is a 
vacant piece of ground about 15 yards across in the main street of 
the village with houses of Ohavidikeri Bois on each side of ,it.^’ 
The Judge has also found the right of self-defence set up ' on 
behalf of the acoused to be obviously untenable?^ / i, , ; ' 

The question is whether, under these circumstances, he “ was 
Justified in setting aside the conviction; of those persons of oflences^.: 
punishable under sections 143, 144 and]145'of the PenaLpode ? 

. The offence punishable under sbetionri#; Is being" a', 
of m unlawful assembly i that-,nndei^-b,eot|pn.;l4^^^ moh 
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member armed with, anything whichy used as a weapon of offence, 
is likely to cause death; and that tinder section 146 is the con- 
tinuing in an unlawful assembly knowing that such imlawful 
assembly has been commanded in the manner prescribed bylaw 
to disperse/’ 

With reference to this last offence, there can be no doubt that 
the assembly of which these persons continued to be members was 
called upon by the Police Inspector to disperse, but would not do 
so ; and that these four persons continued to be members of the 
assembly notwithstanding the Inspector’s order to the contrary. 

No doubt, as observed by the Judge, ^4he general principle 
underlying section 141 is indicated by the heading of the chapter 
of which it is the first section, viz., Of Offences against Public 
Tranquilly P 1 am, however, unable to accept the subsequent 
reasoning by which the Judge has arrived at the conclusion that 
the accused in this case are not guilty, although them acts were 
such as must have resulted in a riot, had it not been for the 
forbearance of the opposite party. 

The circumstance that appears to have influenced the Judge in 
finding that the accused in thi^ ease were entitled to an acquittal, 
is the fact that they had already instituted a civil suit for an 
injunction to prevent the Manmatakeri Bois from taking their 
procession over the Hemagiri Ukkadam, and had in that suit 
obtained a temporary injunction to the above effect. The Judge’s 
argument is that the accused are entitled to an acquittal, because 
the Manmatakeri Bois were acting illegally in attempting to pass 
over the place in question and because the Inspector also acted 
illegally in directing the accused to disperse in order to allow of 
the Manmatakeri Bois so passing. But as remarked by Hol- 
loway, J., in the case reported in VII, Madi’as H.O.E., App, ' 
36, the fact of tbe illegality of the act of the opponents of the 
accused is wholly immaterial unless it brings itself within the 
category of those in which self-defence is permitted ; ” and, as 
already observed, the Judge ,has himself found that the plea of 
self-defenee is, in the present case, obviously untenable/^ Most, 
if not all the authorities referred to and relied on by the Judge 
in 'support of this finding in favour of the accused are cases in which ‘ 
the accused acted in defence of property or person. 


Ihe assembly of the aoaxsed in the present case was unlaw- 
ful, because its object was to enforce a right or supposed right 
by show of criminal force. 

The Judge’s order of acquittal must therefore be set aside and 
the finding and sentence of the District Magistrate restored and 
the incomplete sentences carried out. 


APPELLATE CIVIL. 

Before Mr. Justice Muitusami Ayyar and Mr. Justice Best. 
SUBBAEAYALU (Oeeditob No. 3), Appellant, 

V, 

EOWLAISDSON and othebs (Debtobs Nos. 4 -^^ 46, 102 xInd I03)j 

Eespondents.*^'^ 

12 no., Ch. 21, ... 40, n^Commumn^ 

Oemr of interest on filing of petition. 

-By a documont styled an agreement of commission’' the executant ackow- 
ledg-ed the receipt of a loan and bound himself to pa> commission thereon at the 
rate of 10 per cent, per month and to repay the principal in two years and nine 
months. It appeared that the so-called commission was in the nature of interest, 
and was fixed at a high rate, because the debtor was expected to obtain the lease 
of a forest and to derive large profits therefrom. The debtor filed his petition in 
the Insolvency Court on 1st September 1884 : 

EeU, that the creditor was not entitled to a dividend in respect of commission 
claimed to have accrued due after that date. 

Appeal against an order made by the Chief Justice, sitting as ■ 
Commissioner of the Insolvency Court, in insolvent ease No. 186 

pTssi.:;:/:::,::; :v:: . / 

The facts of this ease appear sufficiently for the purposes of 

Aqin^ the following qudgment&'iiS AM: 

;for' :-appeilaEt. ; 

Barthmaradhi Ayyamjar for respondents Nos. 8 and 4, . ' ■ 
on the 4 th August last in insolvent ease No; 186 bf 1684 in regard',; ; 
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Bubbaeayalu to the appellant's claim to dividend and the direotiong given to the 
Eowl^vndson, Assignee on his application. One Shunmuga Miiclaly of 

Oonjeeveranij an insolvent debtor at MadraSj filed his petition 
and schedule on 1st September 1884, and in the latter the 
appellant was entered as creditor No. 3 for Es. 1,300, and com- 
mission due under a bond, dated the 19th March 1883. By 
this document the insolvent agreed to repay Es. 1,300, which 
he borrowed, before the end of 1885, and, in the meantime, to pay 
commission thereon at 10 per cent, per mensem. There is no 
dispute as to the appellant's claim to be admitted to dividend on 
Es. 1,300, the principal debt, and on Rs. 2,262 commission 
due at 10 per cent, per mensem up to 1st September 1884, the 
date on which the insolvent filed his petition and schedule. But 
the appellant ccntended in Iris affidavits, dated 2nd May 1889 
and 11th April 1890, that he was entitled to dividend also on the 
commission which he claimed from date of the filing of the sche- 
dule until date of payment. The main question for decision was 
whether this contention was tenable. He alleged, further, that for 
the purpose of satisfying his claim in full, (i)that an arrangement 
made with respondents Nos. 3 and 4? two of the insolvent's debtors, 
in the nature of a composition, ought to be set aside, and that the 
Official Assignee should be directed to make further collections 
from the insolvent's debtors, (ii) that two sums of Es. 1,200 and 
Es. 3,000 ought to be treated in addition to Es. 12,000 as part 
of the insolvent's estate, (hi) that the costs allowed to the 
attorneys of the Official Assignee in connection with the arrange- 
ment made with respondents Nos. 3 and 4 should not be debited to 
that estate, and (iv) that an inquiry ought to be made as to the 
extent to which the claims of creditors Nos. 1, 12, 17, 20 and 21 
had been satisfied out of Court by the sale of mortgaged property 
and the residue actually due to them ascertained and admitted to 
dividend. 

The Official Assignee resisted the appellant's claim and urged 
that the bond of 19th March 1883 being engrossed on a stamp of 
7| rupees value, the appellant was not entitled to recover under 
it morethan.Es. 1,500. ' . 

the order dated the 4th August last, the learned Chief 
-disallowed the appellant's claim to subsequent commission 
.:y ;hnd’‘ directed that dividend^be paid, to Mm only on Es. 1,800 and 
' on, Be. 'S,252',eqmmission;'dueto Mm tip to 1st September 1.884, 
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and on Es. 855-9-0^ tlie taxed: costs; of/ Ms' motion As regards s^ubasatalu 
tJae Official Assignee’s contention that ' no' more than Es, 1^00 bowlIncsok 
was recoverable bj the appellant the learned Chief Justice 
reserved to the former the right to raise the question if the in- 
solvent preferred an appeal from his order. As to the sum of 
Rs. 1^000 paid to the Official Assignee by Mr, Laing under an 
order of the Fuji Bench^ dated the 21st January 1890, it was 
directed that the amount be not distributed until further orders. 

Hence this appeal. 

[His Lordship here stated the effect of various orders made 
in this insolvency which are not necessary to he explained for the 
purposes of this report, and proceeded as follows] 

The first contention in appeal is that the appellant is entitled 
to dividend, not only on Rs. 3,662, hut also on the subsequent 
commission; but the general rule in bankruptcy is that interest 
ceases at the date of the bankruptcy, and there shall be no proof 
for interest subsequent to that date. . Lord Justice James refers 
to the rule as well established in re 8amn{\) which was decided in 
1872, and held, in that case, that even a secured creditor, who 
sought to prove his claim for a deficiency was hound to apply the 
sale-proceeds of his- security in payment of principal and interest up 
to the date of bankruptcy and up to that date only. There is 
hardly any room for doubt that the same rule is applicable under 
the Insolvency Act in India, and section 40 of 1 1 and 12 Vie., 

Gap. 21, places the claims which a creditor in insolvency may prove 
on the same footing with claims provable in bankruptcy. It must 
be remembered, however, that the rule must be applied subject to 
the limitation mentioned by Lord Justice Cotton, viz., that there 
can be no proof in bankruptcy for interest accruing due after the 
filing of the petition unless the estate is more than sufficient to 
pay the creditors in full ; ex-parte Bath in re BhiUipB(^Z) decided , " 

The principle on which the general rule rests is stated by Lord 
Justice James in the ease first mentioned m';thes6 terms, 
theory in bankruptcy is to stop all things, at the date of the bank- , 
ruptoy and to divide the wreck of the man’s* property m it stood ‘ 
at that time.” Directly the insolvent'. files- Ins 'peritibn^ah^^^ ayest^ ' 
ing order is made ; he is divested of all Ms^propertyJ'and he' ceases /'■ , 
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Subbaba YALu.: to be mi juris for the purpose of satisfying Ms obligations;, and the 
EowxIkbson. I^isolvent Court interTenes ns a Court of E^iuity to do equal justice 
to all his creditors by enforcing an equable distribution of his 
property in discharge of his. obligations as they stood at the date 
of the petition and the vesting order. I take the general rule 
then to rest on this foundation j viz., that the contracte of the in- 
solvent stop at the date of the vesting order as a matter of legal 
right and the Insolvent Court becomes seized of jurisdiction to 
deal with his property towards their satisfaction through the 
Official Assignee as a Court of Equity and according to equitable 
rules of distribution. The exception to the rule mentioned above 
pre-supposes that there is a surplus left after all the debts as they 
stood at the date of the petition are satisfied and rests on the basis 
that when such is the case, a claim for subsequent interest may be 
permitted to be proved. But it must be remembered^ that even in 
the contingency indicated, the Insolvent Court deals with such 
claim as a Court of Equity ; and according to rules of equitable 
compensation for deferred payment, but not according to the letter 
of the original contract which it stopped at the date of the vesting 
order, and placed under its protection as a Court of Equity. 

How do the facts of this case stand in relation to the 
foregoing principles ? Looking to the rate of commission, viz., 
10 per cent, per mensem on Es. 1,300, it amounts to Es. 1,560 
per annum on a loan of Es. 1,300. It certainly savoui*s of a 
gambling transaction, as suggested for the Official Assignee, 
Looking again to the substance of the transaction, it is clear that 
the so-called commission is in the nature of interest on the money 
lent, and the rate was fixed so high, on the ajjpellant^s own show- 
ing, because the insolvent was expected to realize large profits 
from the izara of a forest which he was to obtain. It is clear 
then, that when insolvency supervened, the basis on which the 
agreement to pay commission rested failed, and its further enforce- 
ment would go beyond the original intention of the parties. 
Moreover, the commission already allowed to the appellant is 
. Es. ^2,262, whereas the amount lent is Es, 1,300 only. Nor'’is '' 
it shown why the appellant's claim to subsequent commission 
.. is entitled, to any preference over similar claims to subseqiient 
/-interest on the part of other , creditors ; and why it should be 
.admitted' to dividend. 'wMehdsJjo bo declared with reference to 

is that the appellant 




VOL. XI?.] 


MADIAS SEEI18. 


W 


is not entitled to insist on his claim 'to isubseqnent commission SuBBAEATALt' 
either as an. incident of the original contract or .in the special bowlanbso?,"/ 
oironinstances of ■ this ease^ as a matter of equitable compensation 
for deferred payment. 

[His Lordship next proceeded to deal with the objections 
taken to the directions as to what ought to be treated as the estate 
of the insolvent.] 

It only remains for me to notice the objection taken by the 
Official Assignee that the appellant is not entitled to claim more 
than Es. 1^500 under the bond of the 19th March 1883, It was 
argued by his counsel that the document bore a stamp of 7| rupees 
valtiej and that, under section 26 of the General Stamp Act, no 
more than Rs. 1,500 are recoverable. That section applies to 
cases in which the subject-matter of an instrument chargeable 
with an ad mlorem duty is incapable of valuation at the date of 
execution ; whereas the bond in dispute was for Es. 1,800 re- 
payable before the end of 1885 with a commission of 10 per cent, 
per mensem. Moreover, Mr. Justice Kernan recorded a judgment 
in 1887 recognizing the appellant’s claim as against the Official 
Assignee to the extent of Rs. 3,562, and at that time the objec- 
tion now urged was not taken. It is too late to take the stamp 
objection after decree. When these difficulties were pointed out 
at the hearing, the respondent’s counsel did not press the objection. 

The result is that the order appealed against should, be con- 
firmed with the direction that the matter referred to in paragraph 
14 of the appellant’s affidavit of 2nd May 1889 be inquired into. 

The appeal having substantially failed, it is dismissed .with 
costs. ' 

Mr, Justice Best,. — This is an appeal from the order ot-the 
learned' Chief Justice, in 're Conjeeveram Shunmuga Mudaly,' 'm ^ 
insolvent. ■; .V. 

' The appellant is T, Subbarayalu Ghetti',. creditor. No. 3 in, the", 
schedule. The debt claimed by appellant is due under a docu- 
nient, darted 19th March 1883, It “is. 'styled' aA '■'^.tagreement "of ’ 
commission/^ and is, when translated, -as hayelhis 

day received from you 'Rs. 1,300 , in'' ;ready" money as T' have';'' 
received these Es. 1,300, and 'as tlmv o'oipmissmn on 'the above*-'':' 
mentioned sum of Rs._ 1,300 

J *L.— Jf— . ^iL AX. ...V 'XS'rtr -■ X iX AX, L lAt ' ■ '"I, AiO • 

^ commission 





Stobabatalu therefore I hind myself to pay without fail this monthly oommis- 
EowiIijDsoN. 0* Es. 130 month by month commencing from this day 
till the year 1885 next, either to you, or to those who may obtain 
I shaE pay the above-mentioned sum of Es. 1,300 at 
the end of the year 1885 and receive back this document.” 

The debt was proved to the satisfaction of Mr. Justice Keman 
on the 14th February 1888, when he directed “ that Es. 1,800, 
principal and commission at 10 per cent, per month up to the 
fiUng of the petition be admitted to dividend by the Official 
Assignee out of the estate in the hands of the insolvent.” The 
question “ whether the claimant may be entitled to further pay- 
ment of commission after the date of the petition in insolvency” 
being left undecided on the ground that the funds then in the 
hands of the Official Assignee were not sufficient to discharge the 
additional claim, and it being “not yet ascertained w'hether the 
Official Assignee shall receive further estate of the insolvent.” 

On appeal the above order was confirmed, because “ the 
objections against the principal sum aEowed to creditor No. 3 
were not pressed, and it is shown that the interest is not barred,” 
(see judgment in appeal.suit No. 10 of 1888). 

The order against which the present appeal is preferred was 
one passed on the motion of the Official Assignee for directions of 
the Court as to the declaration of the dividend and as to the claim 
of Subbarayalu Ohetti (now appeEant) and as to the disposal of 
the balance that should remain after distribution of the dividend. 
The order is that appeEant should be paid Es, 3,562 (being 
Es. 1,300 Es. 2,262 as interest to Ist September 1884 — date 
of filing the petition) and a further sum of I^. 855-9-0 as costs; 
it is added “ that no further interest or commission be allowed 
, and there is a further order “ that the sum of Es. (1,000) one 
thousand, paid to the said Official Assignee by Mr. Laing tmder 
an order of the FuE Bench bearing date the 21st January 1890 be 
not distributed as dividends by the said Official Assignee pending 
the further orders of this Court.” 

' The first point taken in this appeal is that appelant is entitled 
to “ further commission from ^d September 1884, and further 
inferest oh the , aggregate amount up to date of payment in addi- 
..tioh tq .the said sum of : Jts, .3,56.2, and costs, viz., Es. 865-9-0.” 
iEefi^hoe;5o:;hj^e to fjte^eiunstano^ noticed) that the 

decr^g. of ^emcian, J., r6sea:vjed this, ques' ion of further commission 
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in consequence of the assets then in the hands of the Official StraBiEAYAOT' 
Assignee not being sufficient for the payment of such further eow Jkdsok. 
commission^ whereas a further sum of Es. 6^000 has since been 
added to the assets. 

On the other hand^ it has been urged on. behalf of the Official 
Assignee that as the document under which the appellant claims 
is executed on a stamp of the value of Es. 7|, the maximum claim- 
able under it is Es. 1,500, under section 26 of the Stamp Act. 

It will be convenient to consider, in the first place, this objee* 
tion taken on behalf of the Official Assignee. The document in 
question has been set out above. Though it is styled an agree- 
ment of commission, it is in fact a bond for re-payment of Es. 

1,300, with interest thereon at the rate of 10 per cent, per mensem. 

In calculating the stamp required for a bond, it is the principal 
amount alone that is taken into consideration, and the stamp of 
the value of Es. 7| used in this ease is more than sufficient to 
cover a debt of Es. 1,300. Section 26 of the Stamp Act is not 
applicable, in my opinion. Moreover, even were it otherwise, 
it would now be too late to raise the question, as the order of 
Kernan, J., fi.xing the amount due to appellant at Es. 3,662 was 
upheld in appeal No. 10 of 1888. 

The next question is as to the validity of the appellant’s claim 
to commission or interest subsequent to the date of filing the 
insolvency petition. The proper practice ” is that a creditor in 
an insolvent estate, whose debt bears interest ‘‘ is not entitled to 
interest up to the day of payment, but only to the date of the 
judgment for administration see judgment of Jessel, M.B., in 
re Summers^ Bomvell v, Gttrney{l), The rule, as stated by James, 

L.J., xn re 8min(%), is that there is to be no proof for interest 
subsequent to the bankruptcy. With reference to the judgments 
of Jessel, M.B., and Cotton, L.J., in ex-^parte Bath^ mre Phiilips{S)f 
it is to be observed that the words unless there is a surplus,’’ ; 
used by the former, and the words, “ unless the estate is more 
than sufficient to pay the creditors in full,” found in the judg- 
ment of the latter, are mere ebiter Meta^ for it'Ts seen^that m'f ‘ 
that case there was no surplus, an4'conseqq.ently; p^ofin'iespecto ; ‘ 
interest accruing due after the filing of the petitioh was held ;td' be 
inadmissible. Moreover, as observed by Jessel, that same 


(1) L.K., 13 Oil. B., m. ' akVApg.,' 760': 


\{z) 'Pv, m.. 
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causes the Ooiixfc of Bankruptcy is a Court of Equity and has regard 
to tlie suhstano© of the transaction; and it is clear that there will 
he notHiig inequitable in disallowing the appellant^s, claim for 
further interest. The agreement on which he rests his claim was 
entered into on the understanding that the insolvent was to obtain 
a lease for supplying timber to the railway, and the high rate of 
commission agreed to was intended to give to the appcdlant a share 
of the large profits contemplated as obtainable from the proposed 
business in timber. But these profits do not appear to have been 
realized by the insolvent, and the appellant has already been 
allowed a sum of Es 2,262 as interest for less than 18 months on 
the original debt of Es. 1,300. I am of opinion that bis claim to 
further commission should be disallowed. 

[After dealing with the other points raised in this appeal, His 
Lordship concurred in dismissing the appeal with costs.] 

Barclay & Morgan Attorneys for respondent No. 1. 

Biligiri Ayyangar Attorney for respondent Nos. 2 & 3. 


APPELLATE CRIMINAL. 

Before Mr. Justice MiiUimmi Ay gar and Mr. Justice Shephard. 

DAVIES 

V. 

' PEESIDENT OP THE HABEAS MUNICIPAL OOMMISSION.^ 

Oi(y of Madms Municipal Aet’—Aot I <?/ 1884, $s, 103, 109,192 — FrofeBskm ta^— 
Liability o/memhers of a frm—JSa;tent of appeal allowed against deomon of Fr<?- 
sident of MunieipalUy. 

A member of a firm in Madras, another member of wbiob was absent, was 
assessed under the Madras Municipality Act to pay a certain sum for tbe tax on 
arts, professions, trades and callings as agent in charge of the business of the 
absent member of the firm. He complained to the President against the assessment 
under , ss. 104, 190 of the Act on the ground that he was not liable to pay any tax 
as agent, &c. j but the assessment was confirmed. He thei'eupon prefcuTod an 
appeal to the Magistrates : 

^ _ Meld^ (1) that the Magistrates had jurisdiction under Madras Mimicijjal Act, 
■is,r'19'2," tp decide the 'question ^ of. the pliability ' of the appellant to be taxed under 
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(2) thatj althougli the absent partner might be called upon throTigh the Davies 
appellant as his agent to pay the tas, due by the firm with reference to its whole ^ 
income, he was not otherwise chargeable with any tax in respect of the business 
carried on by him. Mu^^icipax. 

■■v.v'D’OWlSSIOK' 

Case stated for tlie opmioii of the High Court under seotion 19f3 
of the City of Madras Municipal Act by J. M. Maskell and 
Sultan Mohidin Saheb, Presidency ■ Magistrates, Black Town, 

Madras, in calendar case No. 12840 of 1890. 

The Magistrates^ statement of the case is given in the jiidg- 
naent of Miittiisami Ayyar, ;J. : 

The Admcate-Qemral (Hon. Mr. Spring Bramom) and Mr. K* 

Brown for the President of the Municipal Commission. 

Mr. E. jP. for appellant. / 

Muttusami Ayyau, 3 ,-- — This is a case stated for the opinion of 
the High Court under seotion 193 of Act I of 1884. The ques- 
tions which we have to determine and the facts upon which they 
arise for decision are stated by the Magistrates in the following 
' terms : — 

The appellant in this case, Mr. J. F. Davies, is a partner in 
the firm of Messrs. Oakes and Co. He was assessed under section 
103 and schedule A, class I, of the said Act to pay the sum of 
Es. 125 as tax on arts, professions, trades and callings for 
the half-year ending 31st March 1890, ^ as agent in charge of 
the business of Mr. W. H. Oakes, a non-resident shopkeeper, 
carrying on business under the style of Messrs. Oakes and Co/ 

He complained under sections 104 and 190 against such assess- 
menta but it was confirmed by the President. 

The appellant next appealed to us under section 192 
against the decision of the President, hereinafter called the 
respondent, and for the purposes of our decision, the following 
facts w^'ere admitted : — that the firm of Oakes and Go. consists 
of three partners, two of whom are Mr,. Oakes and the appellant ; 
that Mr. Oakes left India for Europe in the month of July 
1889, the business of the firm being managed in his absence by 
the other two partners ; that Mr. ’Oakes never .‘earned;; on' any _ ' 
business separate or apart from- the ^busine^.-carried ^ on by 
. - firm of Oakes and Co^' ; and that the appelant .holds ’> power-of-^;. ;; 

. attorney from Mr. Oakes in regard id .'thACihana^^^ the', 

firm of Oakes and Co. during Ms absence., hearing 

«« Eeddy Branson for the appellant and;'vMr.V;‘Kehwor|hy 
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instructed bj Messrs. Barclay ■"and Morgaiij for the respondent, 
we delivered Jndgiaent ' on -a snbsecjnent day to the effect that 
the appellant was not liable to he assessed as aforesaid. 

After the above adjudication, the respondent re^jnested^ 
ns to state a case and refer it for the decision of the High Court, 
we accordingly beg "to- submit for Tour Lordships’ opinion 
the following questions, which were raised on the hearing of the 
appeal 

(1) Whether this Court has jurisdiction under section 192 
of Madras Act I of 1884 to entertain and decide the 
question of the liability of the appellant to be taxed 
under section 103 ? 

(3) Whether, assuming that this Court has jurisdiction to 
decide as aforesaid, Mr. Oakes is liable to be assessed 
individually and separately as a member of the firm 
of Oakes and Co., or whether the partners are liable 
as such to be assessed collectively under section 103 
of the said Act ? 

' (3) Whether, assuming farther that each member of the 

firm of Oakes and Co. is liable to be assessed indivi- 
dually and separately under section 103, the appel- 
lant is liable, in the circumstances of the present case, 
as set out in paragraph 2 above, to be assessed as a 
person coming within the designation, ‘ agents * . . 
in charge of the business of the aforesaid persons 
when the principals are non-resident,’ appearing in 
schedule A, class I ? 

We decided the first and third questions in the affirmative. 
In regard to the second question, we held that the partners of the 
firm are liable to be assessed collectively under section 103, and 
that consequently the assessment of the appellant as the agent of 
Mr, Oakes, one of the partners of the firm of Oakes and Co., was 
illegal” 

_ . As regards the first question, I think our answer should be in 
tlie affirmative. The Magistrates derive their jurisdiction to hear 
appeals from decisions of the President under section 190 from 
section 192, Beyond referring to section 190, section 192 throws 
'mt) light" bn the; objei^t matter of the jurisdiction. Section 190 
da6cri.]b,es the- /matter, ^tojbe heard, and disposed of by the President 
w'^t/a compWt; ag%st: for revision of any 
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classification or tax preferred under seotions 104, 115, 181 and Davies 
188.” Section 104 provides “ The President shall decide in which pkesidsnx or 
of the said classes such person ought to be placed. The President Madras 

may froni time to time revise siioh, classilSoatioia. , Any person dis- Commission. 

satisfied with any classifieation or revision- ..may complain to the 

President wlao slaall deal with the complaint as an api)lieation for 

revision in the manner provided hy section 190.’’ The words, the 

said classes, and such person,” are words of reference to section 

103. That section enacts, ‘‘ If the Commissioners determine to 

levy a tax on arts, professions, trades or callings and on offices or 

appointments, every person who, within the city, exercises any one 

or more of the arts, professions, trades or callings or holds any one 

or more of the offices or appointments specified in schedule A 

shall pay in respect thereof the sum specified in the said schedule 

as payable hy persons of the class in which such person is placed 

subject to the provisions of section 1 10.” Here again schedule A 

and section 110, which, are referred to in section 103, should 

be read as parts of that section. Schedule A is a schedule of 

persons liable to he taxed and distributes them into seven classes 

and mentions the specific amounts as payable either with reference 

to the capital or income or the nature of the. profession or trade or 

employment. 

The contention for the Municipality before the Magistrates 
was that upon the true construction of section 104, a distinction 
oaght to be made between liability to be taxed and classification, 
and that the right of complaint conceded by that section to the 
person taxed extends to classification and to classification only. 

The Magistrates disallowed the objection; but it is reiterated 
before us. In the first place, the contention appears to me to be 
anything but reasonable. For instance, if a person is placed in 
class VI instead of in class YII, schedule A, and thereby taxed 
at Es. 10 instead of Rs. 5, he has a right of complaint .under , 
section 104 according to the Municipal Oommissioners ; whereas 
a person' Vho is not liable to be placed, in nny class or to be taxed 
at all has, according to them, no right of complaint under that 
section, whatever may be the amount with, which he is taxed*. , ■ , 

E’er is the contention consistent, with .the grammatical inter- 
pretation of section 104* -Tt commences’;; the words, The 
President shall decide in which of .ought '■ 

to he placed*”-' Who is the person refemdtohy the words, such 
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' ’ Bajimb person^ ? We must look' for an answer in section 103j and in 
OF section, .the answer is, everj person wlionxercises, 

TKB Habeas the city, any one or, more of .the arts,,,. professions, trades-, 

CmmmmN. &€■,, Specified in soliednle A, that is to say, as liable to be taxed ; 

for, schedule A is a schedule of only suoh persons as are liable 
to be taxed. Again, section 196 premises the charge of a tax 
generally and declares the decision of the Magistrates to be final 
in regard to it. The natural inference is that the liability to 
be placed in some class in schedule A presupposes the liability 
to be taxed and such classification must he taken to include and 
cannot be dissociated from liability to be taxed. 

That this is the probable intention of the Ijegislature appears 
■also from other sections, in the Act. Section 107 renders the 
tax recoverable together with a penalty by prosecution before a 
Magistrate when the person taxed fails to pay it within the given 
time and it prescribes a finding by the Magistrate that the person 
taxed is liable to be taxed as necessary to warrant his conviction. 

It lends support to the Magistrates^ view to this extent, viz., that 
there is no reasonable ground for excluding from the cognizance 
of two Magistrates a matter which is liable to be adjudicated on 
by a single Magistrate or for withholding from the person taxed 
a means of averting the prosecution by proceeding under sections 
190 and 192. As to the contention of the learned Advocate- 
General that it may be the intention of the Legislature that the 
party taxed should proceed by a Civil suit if he is not liable to be • ' 
taxed, I may refer to section 208 which takes away the remedy 
' by suit in respect of any tax provided that the directions of the I 
Act are in substance and effect complied ‘with. If the construction . ' -I 
suggested for the Municipal Commissioners were; to prevail,, there^ 
would be this anomaly, viz,, that the Legislature took away from 
every person, who is not liable to be taxed, but who is erroneously 
taxed by the Municipal President, Ms remedy by suit without 
substituting for it any other remedy and left Mm to wait to be 
prosecuted before he could obtain any redress, 

. : The intention inferable jErom section 196, wMch takes awcy 
. ^;Jhe' remedy by suit in respect of the charge of a tax (winch 
' inckdea both the liability "to pay it and the amount to bo paid), is 
that''- the remedy' prowded by sections 190 and 192 is substituted 
. , ■' ibr..th0_:pmedy by; sMt; .and that, section 107 makes non-liability to 
be taxed of defence in case ’of prosecution* 
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As to the argument founded upon the wording of section 115, 
which directs the President to determine what persons are ehaxge« 
able and the amount of tax, I am not prepared to attach weight 
to its the word classification means, when sections 103 and 104 
are read together, liability to be taxed and the rate at which the 
tax is to be fixecL The conclusion I come to is that the Magis- 
trates have jurisdiction under section 192 to determine as well the 
question of liability to be taxed as the question whether the person 
taxed is placed in the proper class. 

As to the second question, I agree with the Magistrates in 
thinking that by reason of the interpretation clause 0 to section 
S, a firm or a partnership is a person within the meaning of section 
103. I also think that the tax prescribed by section 103 is a tax 
upon a profession or trade or a calling and that there can be but 
one tax when several persons jointly carry on one trade or 
business. The contention that when several carry on a joint trade, 
each is liable to be separately taxed on his share of the income 
would lead to two anomalies. Take it, for instance, that the aggre- 
.gate income of a firm renders it liable to be taxed whilst the share 
therein of each partner is not liable to be taxed. The result in 
that ease would be that the trade carried on by the firm would 
altogether escape taxation under section 103. Take, on the other 
hand, the case in which the aggregate income and the share of 
each partner are both taxable with the maximum amount of tax 
prescribed by schedule A. In that case *there would be as many 
taxes as there are partners instead of there being one tax on the 
one Joint business. In section 109 every member* of a firmer 
partnership and every member of a joint Hindu family are placed 
on the same footing, and in an undivided Hindu family, there is 
but one family coffer or one family income, and until partition 
and so long as the family continues to be joint, no member can 
predicate that he has a specific share in the family income or 
property. Beading, therefore, sections 103 and 109 together and 
having regard to the nature of the tax, I consider that there is to 
be but one tax on the partnership business or*; Joint, tode and that 
the 'amount of tax payable under 'schedule A' is to be fixed - with 
roferenbe to the aggregate xncome'.aa under 'ieetidn 110, but that 
' as a facility towards its eoHeotion, ^ihe|n^be^ ia ,M Seated 
as personally and separately liabl4.lor,jtbAM^ the' 

omission to specify a partnership ,aH‘'^a.&ttbt'^arsopM‘s 0 hed^^^ 
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' Batibs is intelligible. In law a partnership is not a legal person, but 
pRKMm-LXT 01 ? i^>iiitly and seyerally responsible ior a partnership 

TiisMAimAS lie'bt and the Legislature ■ accordingly omitted to specify a, part™ 
CmumioL iiership as a person in schedule A. To indicate, however, that 
the partnership trade is a single trade or business for purposes 
of taxation, the. Legislature -.treated a.. partnership, as... n.p.erson.^..^, 
within the meaningof section 103, l3utto deprecate any oontention 
on the part of any individual partner that he is only liable to he 
taxed on his share of the ineonie, the Legislature provided as 
regards the liability to pay the tax that each partner is to he 
regarded as if he was personally and separately liable, subject, 
however, to tie condition that it is the partnership business that 
is to be taxed according to section 103. 

The second question submitted for our decision seems to imply 
that, unless the person taxed is described as taxed as a member of 
the partnership, he. is not liable. It is no doubt desirable so to 
describe him, but such accurate description is not of the essence of 
a valid tax. By section 208 no tax is liable to be impeached by 
reason of a mistake in the description of the occupation of the 
person liable to pay the tax. 

I wotdd, therefore, answer the second question by stating 
that, though Mr. Oakes may be called upon through Kis agent, 
Mr. Davies, to pay the tax due by the firm with reference to its 
whole income, yet he is not to he charged solely with reference to 
his share of that income, or as if Ms business as partner was 
separate and distinct from that of the firm. 

My answers to the first and second questions render it unneces- 
sary for me to answer the third question. 

Shephaei), sF. — The first question is whether the exception 
taken by Mr. Davies to the decision of the President of the 
Municipal Commission is a matter which, nan form the subject of 
an appeal to two Magistrates under section 192 of the Act, I of 
1884. The decision of the President was that Mr. Davies, one ’ 

, of the three members of the firm of Oakes and Co., was chargeable 
, , with the tax ^p^yabl© under section 103 of the Act, as being agent 
charge of the business of .another of the partners, Mr. W* H. 
who was absent ,'^om Madras. The main objection taken 
\ \ on behalf that it was the firm that should be 

member of the firm might be held 
from each one of thew^ 
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It is contended, on belialf of the President that the ohjection which Daties 
has regard not to the classification of the. person complaining 
to his liability to the tax is one which oannot he made the subject 
of a complaint under section 190, and that therefore the Magis- Cokmissiok^ 
trates had no jiirisdiotion to entertain the appeal, because nnder 
section 192 it is only from decisions of the President passed under 
section 190 that an appeal to the Magistrate is given. The 
language of section 104 wiiicli is the section giving the President 
power to decide the class in which any person liable to the tax 
payable under section 103 shall bo placed and of section 190 
lends some color to this contention. In terms, those sections have 
reference to complaints made with regard to the class in which the 
complainant has been placed and not to the decision of the Presi- 
dent, necessarily antecedent to any classification, that the complain- 
ant is a person exeroising one of the arts, professions, trades or 
callings mentioned in the schedule. In my opinion, however, the 
construction contended for on behalf of the President is not the 
one which should be placed on those sections of the Act. If the 
object of the Legislature was to empower the President in the first 
instance, and the Magistrates on appeal to decide questions with 
regard to the incidence or amount of any tax which otherwise would 
have to be decided by the ordinary tribunals, it would be strange 
that in the particular case of the tax payable under section 103 it 
should not be open to a person charged with it to complain that he 
ipis wrongly charged. Admittedly it is open to him to complain 
of the classification, or in other words, to object that he is over- 
charged, and the President is bound to entertain his complaint 
and dispose of it under the provisions of section 190. Yet it 
is said that the person charged has no right unde'r section 190 to 
object that he ought not to have been charged at all by showing 
for instance that he was not the trader he was supposed to bO. . 

It seems to- me that the jurisdiction' to hear a, complaint about 
classification necessarily implies a power to enquire into the par- 
ticular art, profession, trade,, or calling which the person charged ■ 
may be cairying on. I do not see; how,,,, without mating this 
inquiry and without ascertaining what- the man"s^ business is, the 
president can fix the class in which" he iS;tb;.be placed.: 'That the , ' _ , 
object of the Legislature was what’ has, feeen’ 'indicated' above is, ' 

1 ihint, rendered clear by reading seOtiph; 196' with the other. seO-^' - \ \ 
lions already- mentioned. ' That section "rhakes- the ■ iecision of The 4 ^ ^ 
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" Mrim President with reference to the assessment, service or demand of 
FBBsrwOT OF J appeal the decision of the Magistrates, 

THp Mabbas gngi and it also provides that no action shall he maintained to 

Mm%ciyAx> ^ \ i t ±t a l 

0OHMMSIOX* recover money paid in respect of any tax levied under the Act. 

Unless therefore the question of liability to the tax is one which 
must he adjudicated upon by the President under section 190, the 
person charged in respect of a trade which, in fact, lie was not 
carrying on would have no redress. Access to the special trihu- 
. nal provided by section 192 would not be open to him, and if the 
tax were levied by distraint, he would have no remedy in a Court 
of Law. I am of opinion that the Magistrates have put a right 
coBsiruotion on the Act and that the first question must be 
answered in the affirmative. 

The next question is whether Mr. Davies, as agent of an absent 
partner, is liable to the tax payable under section 103. The con- 
tention on behalf of the President is that each member of a firm 
is liable to the tax, his class being determined by the amount of 
his share of the promts of the business, and it is argued that while 
firms ” or partnerships ’’ as such are not made liable in the 
schedule, section 109 indicates an intention to make each member 
of it liable. On the other hand, the learned counsel for Mr. Davies 
called attention to the defl.nition of the word ‘‘person,^’ which is so 
framed as to include a firm or partnership and argued that section 
109 should be read with the definition being inserted for the 
purpose of showing that, notwithstanding the definition, the lian 
bility of the firm might still be brought home to any member 
of it., 

In my opinion, the latter contention must prevail, and it was 
not intended that each member of a firm of merchants carrying on 
one business should he taxed as several distinct persons. 

The tax is not levied in respect of the merchant’s income, but 
, ' in reflect of his trade or business and, therefore^ it would seem to 
follow that, if the business is one, there should be one tax only 
•and not several. . It •would hardly be reasonable that the profits 
and extent of a business remaining unchanged, the amount levi- 
able from the firm should vary with the number of the members. 
ln;ihe^^ 0 ase:of .a firm the person exercising the trade within -the 
of section 103 -is^, the & It is the firm which is to be 
pla<^<jJns;o:ae of . t^;qlpses; under section • 104, _and, lest it should 

only, it is declared by 
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geotioa 109 that each member of the hrm is to Tbe persoEaliy and Baties 
separately liable. The language of this section isinartificial ; biit^ or 

in my jndgnientj no other meaning 'CaB be given to itj and it 
cannot be read as imposing on each member of a firm or a Hindu Commission. 
family an obligation to pay a 'distinct and separate tax in respect 
of the trade carried on by them. . ' ' , , 

I am of opinion that the second question must be answered by 
stating that Mr. Oakes, though he may be liable to be called upon 
to pay the tax payable by the whole firm, is not otherwise charge- 
able with any tax in respect of the business carried on by him. 

. Bnmson & Branson^ attorneys for appellant. 

Barclay & Morgan, attorneys- for respondent. 


Before Mr, Justice Muftimmi Ayyar and Mr. Justice Best. 

NxiLLANNA (Defexdaxt !No. 1), Afpellaxt, ■ 

Fovem'ber 13. 

PONIJ^AL xixi) AXOTHEB (Plaixtife Aism Defendant No. 2), 

Eespondents.*’*' 

Mindii law — Inheritance — Bandli u — Son’s daughter. 

A son’s daughter is entitled to inherit to her grandfather as a bandhu. 

Second appeal against the decree of D. Venkatarangayyar, 

Acting" Subordinate Judge of Salem, in appeal suit No. 285 of 
1887, affirming the decree of P. Ayyavayyar, District Mimsif of 
Namakal, in original suit No. 491 of 1886. 

Suit for land formerly the property of Kuppaohee Goundan 
(deceased). Kuppachee Goundan had a son, Sengoda Goundan, 
who pre-deoeased him, leaving two daughters, viz., the plaintiff 
and the wife (deceased) of defendant No. 2, who was parte. 

Defendant No. 1 claimed as a purchaser 'from the widow of Eup- 
paohee Goundan, but established mo '■ circumstances of necessity to 
justify the sale to him. . ' , ■ 

The District Munsif passed a) decree -for the plaintiff' which ' 
was affirmed on appeal by the Subordinate. Judge; 
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Defenda-nt No. 1 preferred' this second appeal, 

8a€ia-gopmk&rgm* fox appellant. 
for^respondeiEits. 

Judgment. — It is' found by tlie Subordinate Judge that 
Sengocia CTOundan pre-deceased kis father, Tko question for 
' /decision /is Ikerefore; whether plaintiff is entitled to succeed to her 
grandfather as a handhu. It was held by this Court in JTuMi 
Ammai v lindakrMna that a sister is a bandhu. The 

course of decisions from the date of that decision proceeds on 
the principle that consanguinity may be recognized as the basis 
of title to succession in the absence of preferential male heirs. 
According to the definition of the term sapinda as given in the 
■ Achara-Kanda of the-- Mitaksharaj. there is sapinda relationship 
when there exists a "'* connection with one body either immediately 
../:pnby::deseen^ ';''':':'r'^/-''//''/':'^ 

On this view a son^s daughter is as much a bandhu as is a sister, 
and thus entitled to succeed as heir of her paternal grandfather 
in the absence of preferential male heirs. Our attention has been 
drawn to the observations of Mr. Majuie in paragraph 495 (4tli 
edition) of his work on Hindu Law. But they have been con- 
sidered and dissented from by the learned Judges who decided 
the case of Lalahmmmm^ml v. Tirimngada{2). 

The appeal therefore fails and is dismissed with costs. 


1890. 

July 14, 2f1. 
October 20. 


' APPELLATE CIVIL. 

Before Mr. Jmiiee Muitusami Ayyar ami Mr. Justice Shephard. 
PYDE5 CDsrnNDANT No. 2), ArrnmANT, 

0 . 

^ OHATKAPPAN and anotheb ' (Plaintifts), RESPONUENm'^ i 

di$U i^roeidure Code-^Aei XfF of 1882, $. 20^-^Amenim$nt of deoree ^fUr memtion. 

la a suit for money against the karnavan and two anandravans of a Malabar 
;• tarwad, the judgment directed' a decree for the plaintiff as prayed/' but the decree 
'/,)cW^red payment by om msmdvskym only. Land belonging to the tarwad was 
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attached and sold in execntioBj an objection by the other members of the tar wad Pybil 

having been overruled. After the sale, the decree was amended and brought into 
conformity with the Judgment. 

In a suit brought by other members of the tarwad against the karmivaii, the 
decree-holder and the execiitiompurchaser, it was found that the jiidgraont-debt 
had been contracted for proper tarwad purposes, and tliat the land had been sold 
for its proper wal^^^ 

MeM, tkat the sale was biiidingon the piaintih's. 

Second appeal against tlae decree of C. Gopalaii Nayar, Sab- 
ordiaate Judge of Kortli Malabar, in appeal suit No. 401 of 
1888, confirming the decree of A. Chathu Nambiar, District 
Muasif of Nadapuram, in original suit No. 69 of 1888. 

Suit for a declaration that certain land, the property of the 
tarwad of the plaintiffs and defendant No. 1, was not liable to be 
sold in execution of the decree in original suit No. 162 of 1878 
on the file of the District Miinsif of Tellioherry and for the can- 
cellation of an order made on miscellaneous petition No. 106 of 
1887 by which the land was ordered to be sold. In the suit of 
1878, the present defendant No, 2 sued the present defendant 
No, 1, his late karnayan and another anandravan of the tarwad, 
to recover from them certain land with arrears of rent. The 
District Munsif ordered a decree for the plaintiff as sued for/^ 
but the decree as issued ordered that the land be sui'rendered 
and that the present defendant No. 1 do pay the arrears of rent, 
costs, &c. In execution of this decree the land now in question 
was attached and an objection by the present plaintiffs having 
been dismissed, it was brought to sale and the j)resent defendant 
No. 3 became the purchaser. The decree was subsequently 
amended and the karnavan and both anandravans were ordered 
to pay the amount decreed. 

The District Munsif held that the sale was invalid as against 
the plaintiffs and passed a decree as prayed, and this decree was 
affirmed on appeal by the Subordinate Judge. 

Defendant No. 2 preferred this second appeal 

Sanlmrmi Nayar for appellant, 

Smilmra Menmi for respondents^ • ■ , , ■ 

JuDGMinr — The decree passe! ‘.in. original suit No, ,^162 of 
1878 directed the first, defendant /alone, to pay the amount decreed 
to the appellant but the Judgment recorded hi ;|hat suit showed 
that his karaavaii. was also' intend^' .tb^'.be -made liable. The 
appellant attached four paroels/^oltarwad/lih^w executioUf 
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the respondents objected to the attaohraent on the ground that the 
decree-debt was not a' tarwad debt. Their objection being over- ■ 
ruled, they brought this ' siiit' to have it declared that tarwad 
property -was not liable to be sold in execution of the decree in 
" . question. Subsequently, the/attaohment wasiollowed.byjale,,,.and., 
defendant No. S, who was the purchaser at the Court-sale, was 
made a party to the suit. Subsequently to the sale, the decree was 
* amended so as to include the karnavan among the defendants who 
were directed to pay the amount decreed. Both the Courts below 
decreed the claim, and held that for the purposes of this suit, the 
decree must be taken to have been as it stood originally and not 
as it was amended subsequently to the attachment and the sale. 
The contention before us is that the amended decree should he 
treated as having been made on the date of the original decree. 

It is provided by Civil Procedure Code, section 206, that the 
decree mi^st agree with the Judgment, and we must, therefore, 
take the amendment to have been made in accordance with a rule 
of law. This being so, it cannot be treated as one mad© to the 
prejudice of the j^^spondenPs karnavan who was a party to the 
suit. The contention that the amended decree must be taken as 
in force from the date of the original decree appears to be well- 
founded. There is a distinction between a ease of amendment 
and one of novation or substitution. When an instrument is 
amended so as to express the real intention which it was intended 
to express, but which it did not completely express, the transaction 
is not in substance varied, but its inaccurate description is only 
rectiftecl. It is also true that an amendment ought not to be 
allow'ed to operate so as to prejudice a third party, and the 
question, therefore, is whether the respondents have really been 
prejudiced in respect of the right which they seek to establish. 
Their contention that a mere error ought not to be rectified is 
entitled to no weight. But it may be that they are prejudiced 
■' if, as alleged by them, the decree debt is not binding on 'their 
tarwad, or if tarwad property has been soM for an inadequate price ’ 
by reason of the defect in the. decree, as it stood originally. In 
the view which we take of the ease, viz., that the amended decree 
was operative from4he, date. of the decree except as specially 
; provided ^ for by Civil Procedure Code, seotiou 33, it must be 
decided 'phee for, all intHs siiit' whether the plaintiffs are entitled 
, 'r ' ' " ip the rali#|i6ughh;fb^^ 'to iny^aud what other relief. ^ ■ 
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We shall ask the Suhordiiiate Judge to rettu'ii a fiEdiug on Fybbl 
the third issnOj and also on the question' whether the lands in OHAriurPA^". 
dispute have been sold for less than 'their proper .Yalne.^ 

Findings to be returned within six weeks ■from the date of the 
reoei^St of this order ^ when seYen days after the, report of the 
receipt of the finding will be allowed for filing objections. 

[In compliance with the ahoYO order, the Suhordiiiate Judge 
submitted findings to the effect that the debt for which the decree 
was obtained was eoiitraeted for the proper purposes of the 
plaintiffs’ tarwad ; and that the lands in dispute had not been sold 
for less tlian their proper value.] 

This second appeal having come on for final hearing, the 
Court delivered judgment as follows: — 

Judgment. — We accept the finding to which no objection is 
taken. The decrees of the Courts below must, therefore, be re- 
versed and the suit dismissed. The respondents must pay the 
appellant’s costs throughout. No order is necessary 'on the 
memorandum of objections. 


Before Mr. JuMlce Ayyar and Mr. Jmtiee Best. 

NILAKANBAN and another. (Plaintiffs), ■ AppuLLANrs,;^^^^^^^^ 

V. 

PABMANABHA and others (Defendants), Respondents*"^" 

Malabar Zaw — 3£elkolma — Compronfm by XIralers of the fight to manage a demmn-^ 
Claim of eertain Uralers to exclude others from manag&ment — Limitation. 

TKe nraima riglif in a Malabar de^asoin was vested in the illom, of which 
plaintiff Ho. 1, a Hambixdri Brahman, was a member ; the defendants represented 
the family which formerly ruled over the tract of country where the devaeom 
was situated. The plaintiff sued for a declaration that their familios^were en» 
titled to the exclusive management of the affairs of the devasom. R appeared that 
the plaintiffs’ and defendants’ familios |®,d been in Joint' inanagonient since 184S- ' 
in accordance mth the provisions of a de^d of compromise 5 : ,, . , ■ 

;> Seli ,(1) On its appearing that the coinpromi'^ had'.l^h, entered -into by the 
karnavan-of the plaintiffs’ illom, and thaythe^'^mprbmiselw^sm^^^ vitiated!, by 
fraud 'or the like, that the compromise was binding on the piaiiitiff i ^ ^ 

. J2) That the claim to exclusive manag^ent wm ' bawd by Mini|»tioai 




mo. 

Aug. 19, 20, 
Hov. 28. 


KhiAiuxban 

Pabmanabha, 



154 


THl INDIAN LAW EEPOETS. [VOL. XIV. 


Te'f' cuY : A legal origin to wMch tlie joint enjoyment of the rights of iiianage- 
nient niav he referred may he found in the continuance of what was Meikoima in 
ancient times as a co-trusteeship subsequent to the British rule with the tacit 
sunction of the British CTOvermneht, or in the status of the Nainhidi family as 
patrons of the institution. 

Appeal against tiie decreo of V. P. deRozarioj Subordinate 
Judge of Palgbat, in original suit No. 55 of 1887. 

Suit for a declaration that tlie plaintiffs^ families as hereditary 
IJralers of a devasom in Malabar were entitled to the excliisiye 
management of its affairs, and that the defendants’ family which 
formerly possessed a Melkoima right OYer it was entitled to no 
rights of management, their Melkoima right having been ex- 
tinguished on tlio British conquest. 

In 1845 certain an’angements were entered into between the 
families of the plaintiffs and defendants, the nature and history of 
which will appear from the following extracts from the judgment 
of the Subordinate Judge, referred to in the judgment of the 
High Court : — 

In 1845, disputes arose between plaintiffs’ and defendants’ ancestors. Second 
plaintiff’s father filed a suit to set aside a kanom granted to a tenant on devasom 
‘‘ land. Who the ginntor of the kanom was does not appear. The defendants in 
the suit were first plaintiff’s predecessor, the Samudayam of the temple, defend- 
ant’s predecessor, and the tenant-plaintiff’s first -witness — gives the following 
version of the dispute. Oiierukunnat N’ambudri, first plaintiff’s predecessor, pro- 
‘‘ceeded to collect rents when Cherambatta Fambudri (second plaintiff’s father) 
and Shakden Raja (the Fainbidi) prohibited the tenants from paying rents. The 
latter Fam'bidi was in collusion with the Raja (Fambidi) and was opposed to 
** Ohenikunnat Fambudri. On this account Cherukunnat Fambudri entered into 
karar with the other two. The statement of this witness as to the nature of the 
** dispute is not supported by the Razi (D), subsequently filed in the suit, which tends 
to show that the dispute was as to the validity of a kanom granted by one of the 
** parties. However this may be it is clear that there was a disj)ute between the 
tTralers and the Fambidi as to the management of the temple affairs. Plaintiffs’ 
first witness states that the Fambidi had asserted that he w’-as owner of the 
temple. It is immaterial whether one of the IJralers sided with the Fambidi or 
whether both the IJralers were opposed to the Fambidi. The dispute was settled 
by a fcarar (exhibit 0), The karar is in the following terms : — 

Writing executed' by Cherukunnat Sree Kumaren Kiimaren Fambudri to 
Oherampat Farayanan Tasudayan alias Farainan Fambudri. 

‘^Whereas you have instituted suit Fo. 203 of 1845 on the file of the Palghat 
District Munsif s Court against me, the second defendant Samudayam, the third 
=4 defe Ant Melkoima, and fourth defendant Goldsmith Murukan, the tenant in 
’^po^ession, to set. aside the right of 1,100 fanams granted in favour of the said 
'^;Mtiruhan; Fambidiri, the Melkoima should 

t^e |o , savage $ll%e afaii's of the devasom as hitherto, should 

* cause Mm to coll^t^the'ren&.'litMbsfes, defray the' expenses, usual and 


* Mm to i 

i-' 









attendant upon ceremonies j tliat the affairs wliieli ought to be managt/d by us tvro 
^‘aiid the Uambiidri should be managed jointly and not independently of one 
‘ ‘ another, that the devasenn funds ought not to be wasted, that the aifaii's i;uluch 
‘‘ ought to be managed by the Samudayam according to the powers given to him 
ought to be managed subject to the. approval . of. all three (of : ns) and that' accoiints 
of each year should be setjiled by all throe (of us) in the month of Chiiigom, 
2sambiidri (yon^. ha,ving admitted the validity of the right questioned in the suit 
'•the matter has been comproinisecL A karar embodjdng these terms has been 
‘‘ executed to mo by you (Nambiidri) on a stamp cadjan for 1 rupee No. 18(32, fasli, 
1254, sold from the Palghat taluk, another executed to Nambudri by both of as 
“on I I’upee stamp cadjan No. 63 of fasli 1255 and a third executed to both of 
“ us by Nambudri on I rupee stamp cadjan No. 64 of the same fasli year. A 
Eazi ought to be put in Court, and all should act in conformity with these 
provisions.' 

accordance with the karar the parties filed a Bazi (1)) withdrawing the 
“suit. The Eazi is as follows : — 

- “ ‘ The plaintiff has executed to the first defendant a karar regarding the 
“management of the dovasom on 1 rupee stamp cadjan No. 1862 of fasli 1254 
“purchased at the Palghat Taluk Ciitcherry on the 2nd Ohiiigom 1020, the first 
“ defendant has executed a similar karar to plaintiff on stamp* cadjan N'o. 1863. 
“ Plaintiff and first defendant have together executed a karar on stamp cadjan 
“ No. 63 of fasli 1255 in fa%’our of the plaintiff and first defendant jointly, plaintiff 
“ has also admitted defendant’s right of 1,100 fanams now in dispute and xfiaintiff 
“ shall receive the costs, Es. 19-10-3 from the District Court.’ 

“ The karar and the Kazi recite that up to 1020 (1845) the affairs of the temple 
“ wex'e Jointly managed by the IJralers and the Melkoima. Plaintiffs' exhibits A, 
“ B and A M do not show that up to 1012 (1836) the Nambidi took in 
“ the management. He probably advanced his claim subsequently to interfere in 
“ the affairs and in the management of the temple. That he did interfere in the 
“ management before 1020 (1845) is admitted in the plaint (4th para.). In 1020 
“ (1845) when the karar was executed, the nature of Melkoima right was ili-under- 
“ stood. There is nothing to sho^v that the Nambidi did not really believe that as 
“ Melkoima he had the right to interfere in the management. In the suit then 
“ponding the Court would have decided whether the Nambidi had exclusive or 
“ joint right of management or jio right of management ; but the Uralers chose to 
“ settle the dispute amicably out of Court. The plaintiff's do not alleg^e that their 
“ predecessors’ consent to the agreement was obtained by fraud, coercion, undue 
“ infiuenoe or misrepresentation. For a period of 30 years subsequent to the date 
“ of the karar the parties to it, first plaintiff’s granduncle Shrikumaran, second 
“ plaintiff’s father Narainen, and first defendant’s predecessor Shakden Baja' and 
“ their successors finst plaintiff’s father and uncle, second iffaintiff’s uncle and first 
“ defendant’s uncle, managed the affairs of the devasom in accordance with its 
“terms, (See the deposition of plaintiffs.) ' ■ -- ‘■■■y 

“In 1874 disputes again arose between the ''IJralers ',and the' Nambidi. The 
“ Uralers wore plaintiff’s uncles, who were not, parties-, to '.The dispittes 
“ led to a suit which the IJralors filed in the' Suh-Odurt, df {Jalicut for ,the recovery 
“ of dovasom land from a tenant who held under 'a demise '.-granted by the Samu^ 
“ dayam appointed by the IJralers and: the- Natnfedi.;; -tee plaint .(exlrxMt' TII)'' 
“alleged that the tenant in collusion’ with the _ Namhmici debHnodv to;' surrender'; 
“ asserting that, the latter had Melkoimn. The Nambidi; was; Second defendant 


Nis;.ai5ANI)Ax . 
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in the .*uit. He contended (see ids written statement exhibit TUI) that he 
%vas the owner of the temple and in possession of its properties, that the 
plaintiffs were his appointees and had no special right to sue. Issues w’ere 
settled and the suit posted for hearing on 24th October 1874. Here was an 
'‘opportunity offered to the parties to have their dispute settled by a decree of 
'' Court. None of the parties were parties to the karar. Now was the time to 
''repudiate it or ratify it, or rely upon the right which each family possessed 
‘‘over the devasom. But the parties preferred like their predecessors before 
“them to settle the dispute amicably out of Court, and for this purpose applied 
“ (see exhibit X) to the Court for an adjournment of the hearing for 15 days. 
“The parties represented to the Court that they intended to compromise the dis- 
“ puto in the suit and the matter of other suits and decrees filed and obtained by 
“ the Nambidi against the tenants of the devasom. They also expressed their 
“ intention to conform themselves to the karar of 1020 (1845), but to modify its 
“ provisions in one particular, viz., to sue themselves instead of by a Samudayam. 
“ On 21st November 1874, the parties presented to the Court a razi (exhibit E) and 
“ prayed that the suit might be struck off the file. The razi, which embodies the 
“ terms of the compromise, is as follows 

' ' ‘ Fii st and second plaintiffs and second d ef endant are hereafter to manage j ointi}" 
“and cause to be managed as hithertofore all the affairs of the plaint Kachen 
“ Kiirslii devasom, all three shall jointly hut not severally manage and get man- 
' ‘ aged all the affairs of the devasom, first and second plaintifis and second defendant 
“have now appointed in writing, Purapadiat Perumpadappil Tasudevan Subra- 
“ manian Adithiri as Samudayam and Kunisheri Gramom Shuppu Pattar’s son 
“ Ananda Eama Pattar as Pattamalai and have taken Kaichit from each of them, 
“the first and second plaintifi's and second defendant shall joint!}’’ cause them to 
“ perform the duties assigned to each of them, first and second plaintiffs and second 
“ dofendiint shall in futiu'e jointly conduct themselves or by their pleader all suits 
“and petitions, civil, criminal and revenue, on behalf of the devasom, second 
“defendant shall keep in his possession the Marupatom deeds and the. Shanku 
“ j^Iudra (seal) of the devasom as before, second defendant shall hand them over to 
“ all or any of them whenever necessary, second defendant shall be held respon- 
“ sible for the loss that may arise on account of his failure to deliver them ; the 
“second defendant shall not execute the decree No. 19 of 1874 on the file of the 
“Tcmelprom District Hunsif's Court aud its appeal decree No. 215 of 1887 and 
“ realize the amount due thereunder, the demise to the fii'st defendant shall be 
“ renewed to him on the conditions proposed by first and second plaintiffs and 
“second defendant. The first and second plaintiffs and second defendant shall 
“ cause the Samudayam to grant a renewal -within one month from this date with 
“the stipulation that the value of the existing improvements has not been ascor* 

“ tained and first defendant shall be compensated with the value that iray bo 
“ vascertained at the time of , redemption and in ciiso of first defendant’s default 
“ to execute the kaichit, they (first and second plaintiffs and second defendant) 
“shall sue him again on the basis of the plaint kaichit, and the parties shall 
“ betu: their oto costs in this suit.’ 

‘'-.'“'The parties to this imi -and their saccessors, first plaintiff’s uncle hm older 
tot; plaintiff^ first defendant’s uncles and second 

b mother %n4 g»(ffan.,apted up to the terms^ of the razi until the' 

“ito and 'the -Namhidi jointly appointed a 

M/0)~they joined in suits to 
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rc'cover tlevasom liinds (exhibit B, B, T, IT, XI and XIII) and in applb atifais 
** XTII and XIT to oseeuto decrees.” 

Tile SiitordiBate Judge dismissed the suit. 

. The plaintiffs preferred this appeal. 

Suhramanf/a Afpjar and Sundam Aijifar for appellants. 

Savihuran Mai/ar for respondents. 

JimoMEXT. — This is an appeal from the decree of the Svil)- 
ordinate Judge of South Malabar at Palgliat, who dismissed the 
appellant’s suit for a declaration theJ. as Uralers, they had the 
exclusive right of managing the affairs of Kachankurishi temple, 
and that neither tlie first respondent nor his family had a joint 
right of management. The institution in question is an ancient 
Hindu temple in South Malabar, and the first respondent is the 
representative of the Nambidi family which ruled in former times 
over that tract of eomitry in which the temple is situated, whilst 
the ITrairna right is vested in the illom or family of the first 
appellant, a Nambudii Brahman, from time immemorial. There 
is no legal evidence before us to show when and by whom the 
temple was founded or wdiat was the nature of managoment pre- 
scribed by its original constitution. There are, however, certain 
facts which are established beyond doubt and which are, indeed, 
not disputed by the appellants, and the Subordinate Judge rests 
his decision upon them. The appellants admit, and there is con- 
siderable evidence to show that, at least from 1845, the appellants’ 
and the respondents’ families have been in joint management in 
accordance with the terms of the karar (exhibit 0) and the razi 
(exhibit D), dated the 16th August 1845, which were re-affirmed, 
except in one particular, which is immaterial to our present pur- 
pose by document E, dated the 21st November 1874. The circum- 
stances under which documents 0, D and E were executed and 
their contents are set forth by the Subordinate Judge in para- 
graxffis 16 to 20 of his judgment, and it will be seen that the 
documents referred to the first respondent^, predecessors as Mel- 
koimas and the appellants’ ancestors as, TJmlers-and .that they were 
executed in adjustment of pendmg\Jitigation>rbgarding The res- 
pective. rights of those persons. _ It 'is not^iJdrgedy-a^' pointed out by 
the Subordinate Judge, that either -11*41x4 dr, a; wilful 'suppression 
of material facts ,yitiates the deeds of ^ffipromisey^bnt'it is con- 
tended that they do not bind the appeUants hoe4usey(firsi) ’ airthn’' 
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iiiembers of tlieir families^ as constituted in 18455 had not joined in 
^ their execution, (secondly) 'that the compromise practically created 
a new right and thereby Taxied the original trusts of the institiitionj 
(thirdly) that the Melhoima right being a right of sovereignty, 
it ceased on the introduction of the British rule, and (fourthly) 
because no joint right can be accjuired by prescription. 

As regards the first ground of claim it is clearly untenable. 
Prior to 1848 the first appellant's grandfather’s brother was the 
karnavan of his illom, and from 1848 to 1859 it was under the 
management of the appellant’s father. From 1859 to 1876 the 
appellant’s uncle was the managing member, and from 1876 to 
1882 the appellant’s elder brother w^as in management. The first 
appellant has been the head of his family since 1883, and although 
all the members of the appellant’s family in 1845 did not sign 
doeiiments C and D, the then head of the family signed them, and 
the arrangement made by him was acted upon by his successors 
and expressly recognized in 1874 and acquiesced in by all the 
junior members of his family for more than two generations and 
during a period of upwards of 40 years. The contention, there- 
fore, that the arrangement had not the sanction of the whole 
family in 1845 appears to us to be entitled to no weight. 

As regards the second contention, the Subordinate Judge is 
right in holding that, after the compromise of 1845 and its rati- 
fication in 1874, the appellants are not at liberty to re-open the 
question, whether the right of joint management recognized in 
1845 was then a subsisting right, and whether as Melkoima, the 
first respondent’s family was entitled to participate in manage- 
ment. It is sufficient to say that the right of joint management 
was brought into controversy in a Court of Justice, and that it 
was by way of compromise recognized as a subsisting right and 
as being in accordance with the prior usage of the institution. 
It -was held by the Privy Council in Sri GajapaiM Radkika Paita 
Maha Devi Garu v. Sri Gajapatkl NUamani Patia Malm Devi 
Garii(Vj that3vhen a state of facts is accepted as the basis of a 
compromise whereby a suit pending decision is amicably adjusted 
and when the compromise is not vitiated by fraud, those who 
were parties to it and their privies should not afterwards be heard 
to "say for the purpose of reviving the controversy that the real 
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state of tbiiigs was otherwise. The principle is the same whether S'ii-akandak 
the mistake alleged to haye been made is one of law or of fact. pj.x)M.rNAiiHA. 
We may liere draw attention to the words as hitherto in docu- 
ment C as indicating that it did not purport to rary the prior 
usage of the iiistitiition. 

Even assuming that the appellants may now be permitted to 
show that the respondents’ family had no joint management 
prior to 1845, the evidence before us cannot be held sufficiently 
to establish such contention. In 1821 the Collector of the dis- 


trict called upon the then Nambidi to pay up the arrears of 
revenue due on devasom land (exhibit I), and this implies some 
control on his part over the temple ineoine. Again in exhibit A, 
Avnoh is the temple pymash of 1822, the Nambidi is described 
as having a Melkoima right over the temple. Further, exhibit 
I shows that it was the Nambidi who got the devasom land 
exempted from assessment by Hyder Ali in 177^3. Though the 
pj^mash account is of itself no evidence of title, it is of value in 
this case as confirming the view since taken by the ITralers as to 
the position of the Nambidi. The appellants’ pleader suggests 
that exhibit VIII disproves exhibit I, but the explanation given 
by the respondents’ pleader is not without weight. It does appear, 
as stated by him, that Kelii Nair only distributed the assessment 
payable on 3,500 paras of temple land at the rate of one-fourth 
of a fanam per para over a portion of it at a higher rate, whilst he 
entered the rest as rent-free, the aggregate assessment due by the 
temple remaining the same. Apart from these, there are other 
facts which indicate that the respondents’ family had a special 
connection with the temple in question, and special interest in its 
efficient management. The first appellant admits in his evidence 
that whenever a member of tbe Nambidi family became its head 
or, as it is said, attains the stanom of the Nambidi bis installation 
takes place in the temple, and the representative of the first 
appellants’ family for the time being attends the ceremony and 
strews rice over his head as a token, of respebt^ or' .salutation. It is 
likewise admitted by him that whenever Brahmans in ihatpart of ■ 
Malabar perform a yagam or a Yedic-;saorifloej,Jliey,:obtain first' 
the Nambidi’s permission by accepting:, darbha'' grass from him' as, 
he is seated on 'a raised platform inihefompln .apd; pjay him a fee. - 
It is also in- evidence that the appellants; ■liye;|h;:.ih'b ' 

fory, or near Triohoor. .whilst rthe\ respondents* iaprity close ' 
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to the temple at the distanoe of ahoiit a mile or two from it. The 
documentary evidence to which our attention is drawn on] behalf 
of the appellants, esdhbits. A, B and C to A' N, refers to the first 
appeUant^s ancestor and another as Uralers, and does not refer to 
the Nambidi as being one of them. Seeing that he is referred to 
as Melkoima in documents 0, D and B, they are not eoncliisive 
on the subject of interference in management. However this 
may be, it is impossible to hold upon the evidence that prior to 
1845 the Nambidi had no connection v^hatever with the temple 
nor control over its affairs, and that the recital that doc ament 
C recognized and regulated the prior practice was not h^mct Ude, 

The next contention is that the Melkoima right is the sov- 
ereign right of supervision, and that when the Nambudries ceased to 
be riders, their Melkoima ceased likewise, and that it was there-^ 
fore not a subsisting legal right in 1845. , This is the substantial 
question raised for decision in this appeal. The learned pleader 
for the appellants relies on the definition of Melkoima given by* 
Mr. Gimme, the Special Commissioner of Malabar, about 1820, as 
the right which the sovereign j)o\ver possessed over property of 
which ownership is in others. It is a right of superintendence, 
an incident of sovereignty.^^ The Melkoima right was also 
described by *Mr. J astiee Holloway, whilst District Judge of Norih 
Malabar, in appeal suit No. 118 of 1881, in the following terms: 
This is not only not the same, but absolutely incompatible with 
ownership. It was the right of the sovereign power possessed 
over property, of which the legal ownership ivas in others. That 
sovereign power and the right of interference which nothing can 
prevent these Malabar Eajas from asserting have of course 
W’holly ceased.” Mr. Wigram, a former District Judge of Mala- 
bar, gives a rimilar definition (see Wigram on Malabar Law and 
Custom). On the other hand, the respondents’ Pleader refers to 
Logan’s treatise on Malabar, VoL IT., p. 177, wherein the Uraima 
right is included among the four functions of a desavali, and to 
exhibit A in which the Namhidi is described as naduvali. It 
appears from Logan’s Glossary, page 21 1 , that no one was called 
a naduveli who had not at least 500 Nayars attached to Ms 
any -number/ bdow ;tb ranked a person as a desavali. 
Otk' attention i^alsd' 'drawn to the ancient constitution of Hindu 
temples ;& Malabar:^ as ■' Akeribed by Mr. Coiiolly, a Collector of 
, Mala1c»r^'ih;MsTkkr -of Hevenue which is cited in 
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A. „ 


siiii 




Zamorin of CaUcHf- v. KmhnuH{l), The pagodas of Malabar/’ 
says Mr. Ooaolly, generally are and have always been indepeii- 
dent of G-overaiiieiit interference. They are either the property 
of some influential family, the ancestors of which either built and 
endowed them, or, as is more commonly the case, are claimed 
and managed by a body of trustees who derive their right from 
immemorial inheritance and who conduct the affairs of the 
temple under the patronage and superintendence of some Eaja 
or other person of consideration. This latter state of things, it 
will > be seen, is nc^arly that which the G-overnment are now 
desirous of introducing everywhere/’ It will be seen that the 
above passage throws light also on the policy which the British 
Govemment was inclined to adopt, viz,, that of continuing the 
supervision of the Raja, who was the patron, as it originally 
existed in tlie interests of certain temples, instead of referring 
that supervision solely to the datiifi of the person exercising it as 
sovereign for the time being and declaring it to have ceased on 
the annexation of Malabar. There is some indication of sxioh 
policy having been pursued in this case — as in the Guruvaym 
Devasom ease; Zamor'm of Calicut v. Kmhnan(l ) — for the Re- 
venue authorities have corresponded with the Nambidi relating 
to matters eonnected with the temple, w^hilst there are traces of 
the continuance of the right of interference by the Nambidi 
family subsequent to the annexation of Malabar. The real 
question then, which w^e have to decide, is this — are we to ignore 
the state of things which lias existed admittedly from 1845 
and probably from the commencement of the century and which 
was submitted to by the Uraiers as one consistent with the 
ancient usage and constitution of the institution and continued 
and countenanced by the British Government as conducive to the 
protection of the interests of the institution, and are we now to 
deduce a rule of decision from the abstract theory of Melkoima 
as it existed prior to British rule, and to change the usage and 
unsettle what was set at rest by oompromise.40 years ago ? We 
'have no hesitation in answering' the -question in the ^^.negative. In 
cases in which there is a conflict between an ancient theory.'and the 
modern usage in a religious institutidn,_ OourtS' of Justice must 
see' whether the usage is refembl© to_ sqnie other legal origin with 


LvfiVB 




Padeanibha.* 



162 


THE' INDIAN LAW EEPOETS. [VOL. XIV. 


HslAKANBAis refeteiioe to tlxe facts of caoii case, if not to the aaoient theoiy. 

Fadma^abha. As oliserved hj^ihe Judicial Comiuittee in the Eamnad case {Col- 
ketor fjfMadnm v. MootfooRamalingB S(ithupiiihy){l) with ref erenoe 
to a theory deduced from the ancient Hindii Law of Niyoga ox 
appointment in eomieotion with the law of adoption, the abstract 
theory has a jiuidical value for the purpose of explaiiiing and up- 
holding the existing usage and not for the purpose of ignoring it. 
It is then urged for the appellants that the joint enjoyment, how- 
ever long, can be referred to no legal origin. But it must be 
observed that, from what has l3een stated above, such legal origin 
may be found in the continuance of Avhat was Melkoima in ancient . 
times as a eo-trustcesbip subsequent to the British rule with the 
tacit sanction of the British G-overnment, or in the datm of the 
Xambirli family as patrons of the institution as part of its ancient 
eoiistitution, a datm which did not cease on the introduction of 
the British rule. It must have been well known in 1845 that the 
sovereign power vested in the British Government and the term 
Melkoima in document 0 must therefore be taken to be a word of 
description or distinction. The parties concerned took for their 
guide the subsisting usage of the institution and agreed to con- 
' tiaue it without caring to ascertain to what legal relation of the 
Namhidi to the temple the continued participation in manage- 
ment subsequent to the British rule might be referred. 

As regards the last question, viz., ^ of limitation, it has been 
decided by the Privy Council that the 12 yoars^ rule is applicable 
when there is no question for recovering any property for the 
trusts of the institution, and when the plaintiff sues only for liis 
personal right to manage or to control the management of the 
endowment — Balmnt llao Bklmant Chandra Char v, Purun Mai 
Chauhe{2), When tw^o persons have been in joint management 
for more than 40 years, the presumption is that they have a joint 
right of management. This is not a ease of exclusive possession of 
portions of the same property at different periods or a ease of 
contraria possesio and the decision in Lord Advocate v. Yoamj{8) 
is nothin point. The decision of the Subordinate Judge, that the 
iyckim %haiT6d by jimitation, is also right* . . . 

%pkl .fails 'and is dismissed with costs. 




,, (3) 12 App. da,, mi. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Bed. 

OHANDEAEEKA (Defendant No. 1), Appeld.ant, 

V. 

STATE FOE INDIA, Eespondest.^ 

CIbII Procedure Code, s. 411 — Stamp duty ok a foauper^s plaint— Decree- J or lcs\ 
thun the amount of claim — DisreputaHe defence* 

A. paiix^er sued his sister for the x:)artitioii of pro}3erty valued at a large sum. 
The parties belonged to the bog*am caste, residing in the Godavari district. The 
defendant pleaded that the property had been acquired by her as a prostitute, and 
denied the plaiiiM’s claim to it. The plaintiif obtained a decree for Es. 100, being 
a moiety of the property found to have been left by their mother : 

Me'kl^ (1) on the evidence as to the local custom of the caste that the decree wa.s 
right I 

(2) that the defendant was liable to pay Court-fees only on the sum 

decreed. 

Appeal against the decree of 0. A. Bird, District Judge of 
Q-odavari, in original suit No. 6 of 1888. 

The plaintiif, who sued as a pauper, alleged that he and de- 
fendant No. 1 (his sister) were members of an undivided family 
belonging to the bogto or dancing girl caste, and that defendant 
No. 1 was possessed of property amounting to Es. 34,662, part of 
which, viz., a house, was in the occupation of defendant No. 2, 
and he claimed partition and delivery to him of a moiety of the 
property. Defendant No. 1 pleaded that she had acquired all 
the property as a prostitute and denied the plaintifl^s claim. 

The District Judge passed a decree for plaintiff for Es. 100 
representing the moiety of the property left by Ms mother and as 
directed that defendant No. 1 do pay the stamp duty due on the 
plaint. ' 

Defendant No. 1 preferred this appeal’ in wMch the Secretary 
of State was joined as sole respondent. ■ 

8* Stihwnany a Ayyar md F* Suhmmmya, AyyUr for appellant. 

' Kfkhm Ayyur for respondent. \ ' ' ■ 
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CsANDiu-* B 1 ST 5 J.“The first respondent is dead, and- tlie appellant 
Las elected to proceed against the oilier resiiondent alone. This 
^oTst!^ respondent is ihe' Secretary of State for India, on whose 

Foil Inbia. hehalf no one has appeared. 

The main question is as to the propriety of the Lower Courtis 
order in so far as it directs the appellant (who was the first 
defendant in that Court) to pay the Court-fees due to Govern- 
ment in consequence of the plaintiff having been allowed to sue 
in fnnnd j)ajq}eri>i. The plaintiff claimed a moiety of property 
valued at Es. 84,662, and was given a decree for only Es, 100 . 
The Court-fees which the first defendant (now appellant) has been 
directed to pay on account of the plaintiff amount to Rs, 699. 

The plaintiff’s case was that he was entitled to a moiety of 
property (of the above value) in the possession of his sister, the 
first defendant, as being “ ancestral property and property jointly 
acquired ” in which he and the first defendant have equal rights, 
according to law and the custom of their caste.” 

As to the plaintiff’s allegation that the mother of himself and 
the first defendant left property, the Judge’s finding is that the 
mother was barely able to maintain herself and her two children, 
that she used to bori*ow, and that she did not train up her children 
in the usual accomplishments of their caste, the reason being that 
she could not afford it.” The Judge finds that there is evidence 
that the mother *‘had a gold patUda worth Es. 50,” and he adds 
she must have had some cooking utensils but be cannot find 
it proved that she possessed any other property and the conclu- 
sion arrived at is as follows : — “ Giving the plaintiff’s case every 
allowance, I cannot put the value of ancestral property, 
property acquired by the mother of the plaintiff and the first 
defendant at more than a couple of hundred rupees.” 

As to the second issue recorded, viz., Whether the property 
in possession of the first defendant is joint and ancestral property 
^;/of the ‘plaintiff and ^ first defendant or whether it is the separate ■ 
.>,and self-acquired property of the first defendant,” - the Judge’s 
. 'finding" is' that it was acquired. by the first defendant while she 
j the keeping nfa'wea^^ man, one Vinam ?enkataratnam, 

\,,'ahd That, 'with;;' the; of a very small portion which, 

gim^g# 0 p;al}owance:tqTh^^ cannot be put at more than 

defendant’s own self-acquisition ■ 
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Hence iris decree in favour of the plaintiff for a sum of lis. 100 Cuixnnx^ 

The reasons assigned for directing the first defendant to pay 
the whole Court-fees payable on the plaint are as follows : — roa Isma. 

“ The plaintiff and the first defendant , wert by birth in the 
same position. Both plaintiff and the first defendant have lived 
disreputable lives— -the first defendant being a prostitute, while 
the plaintiff was the hanger-on of a prostitute. Yet himself is a 
pauper, and the first defendant has acquired comparatively great 
wealth ; in the undefined state of the law, this induced the plaintiff 
to attempt to get a share, he has failed, and she has sueoeedel in 
resisting his claim by setting up a disreputable defence. There is 
a large sum due to Government for stamp duty. In these cir- 
cumstances, I think it right to direct that the first defendant, 
considering the nature of her defence, be ordered to pay her own 
costs and the stamp duty due to Government.” 

As to the defence set up by the fii'st defendant, it has been found 
to be a legally valid one, and such being the case, and she 
having succeeded iu proving her exclusive right to the bulk of the 
property in her possession, the mere fact of a large sum being due 
to Government for stamp duty, which it will he impossible to 
recover from the plaintiff, is no reason for dii-eotiug the first 
defendant to pay the same. The utmost that the first defendant 
could have been directed to pay is the Court-fees on the Es. 

100 decreed to plaintiff. Even as to this, however, it is objected 
by the appellant that she is not liable as neither by law' nor by 
custom of the caste was the plaintiff, being a male, entitled to 
any share in the property left by the mother of the plaintiff and 
the first defendant. There is, however, evidence adduced in the 
case which goes to show that, by the custom of the JBoffam caste 
in the Godavari district, property left by a mother is divided 

between the sons and daughters. , ^ 

There is, therefore, no reason for disturbing the Lower Court’s 
decree so far as it awarded to the plaintiff a sum of Es. 100 J - 
but the decree in so far as it directs the. first defendant to pay. the 
whole of the Court-fees due to Government oti acooimt . of 
plaint must be modified and the first defendant: directed to pay ' 
the Court-fees in question only on the Es. 100 decreed against . 
her ; the rest being directed to-be paid;,lQ>' the, plaintiff,' or: (as he 
is now dead) out of the assets; if .any, left, by ,hi^^’ ..Z . ■ , 
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The Lower Oourfs decree must be modified as aboYe, XJndor 
the circumstances of the ■ ease 'there will be no order as to, the costs 
of this appeal ’ 

MuTTirsAHi Ayya.b, J. — The 'only question which arises in ibis 
appeal is whether the Judge is right in directing the appelianl to 
pay the Government the stamp duty due on the plaint presented 
by her brother as a pauper. The plaintiff being now^' dead, the 
Secretary of State is the only respondent before us^ and he does 
not appear by Counsel to oppose this appeal. The appellant *s 
brother claimed from her partition of what he described to be 
oiieestral and joint property of Es. 34,662 value, alleging that 
according to the rules of their caste, he was entitled to a half 
share. The appellant's defence w'as that her mother, w^ho w^as a 
Bani or a dancing girl, died very poor ; that she trained neither the 
appellant nor lier brother in music or dancing ; that there ^vas no 
ancestral property, and that the appellant acquired the property 
in her possession by practising the .profession of her cast, viz., 
pro.stit'ation. The Judge found that the ancestral property of 
which the appellant’s brother w'as entitled to a moiety was but of 
Es, 200 value, and that the rest of the property in her possession 
was acquired by her from a w^ealthj’ man named Vinam Venkata- 
ratnam, who had kept her, and inherited considerable property 
from his fafher. On this \iew of the facts, the Judge awarded to 
the appellant’s brother a moiety of property worth Es. 200, and 
dismissed the rest of his claim extending to property worth 
Es. 34,262. He refused the appellant, however, her costs, and 
further directed her to pay the Court-fees due to Governmont 
iiiainiy on the ground that she had set up a disreputable defence. 
Two objections are urged in appeal, viz,, that, by the custom of 
the caste, the appellant’s brother is not entitled even to Es. 100 
decreed to him, and that the direction as to payment of stamp 
duty "Was illegal , ' ■ , 

I do not think that either the defence set up by the appellant 
. or her professfon as; a: prostitute is sufficient to support the diree- 
' Notwithstanding: her, f>rofession, she (appellant) has rights 
of property and is entitled to the protection of law, and no penalty 
'\^o^n\Iawfully 'be ,m upon her for pleading what is found 
td;Ee -'sub^tantiaUf^.tr^^ -.to, rentitle her to such protection. The 

. in excess of 

' ESi her cannot'- be supportedf ( " , 
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As regards tlio siiin of Rs, 100, tlie respondent has clearly 
a charge to that extent on the property decreed to the pauper 
plaintiff under section 411, Code of Civil Procedure. Both parties 
relied on the ciistoiii of their, caste in support of tlieir respective 
coiitentioiiSj and the Judge found upon the evidence that the 
plaintiff was entitled to a share. I see no siifSeient reason to 
vMsturh the finding. 

I am also of opinion that the decree appealed against must he 
set aside so far as it directs the appellant to pay Court-fees in 
nxeess. of Es, 100. 


APPELLATE CIVIL. 

Before Sir ArtJmr J, H, CoUim, Iff,, Chwf Jud ice, <nni 
3I}\ Jiidke Parker, 

KUNHAMED (Plaintiff), Affellant, 


EUTn (Defendant ISTo. 1), Respond ent/" 

Relief Act — Act Jo/ 1877, s. 12 — Suit for ckdarat ion '—Frauds hul 
dm'ee'^-InfimcVmu 

Suit lor a declaration that a decree of a SuLordinate Court was passed fraudu- 
lentiyj the J udge having been bribed by the present defendant : 

Meld, that the suit did not lie. 

Fcr Cur : The remedy g%vould appear to be by way of inj unction to rcvstrain the 
party from executing the decree. 

Second appeal against the decree of J. P. Eiddian, Acting 
District Judge of North Malabar, in appeal suit No. 407 of 1889, 
confirming the decree of V. Kellii Eradi, District Munsif of Pynadj, 
in original suit No. 667 of 1888. ^ . ■ ' ' ' ' \ ’ 

Suit for a declaration that the decree in appeal suit No, 23 
of 1886, on the file of the Subordinate Court of' North Malabar 
was passed fraudulently. ■■ . 

' /The plaintiff alleged that certain land. was sold to him and 
defendant No. 2, /that defendant' No.il brought original ' suit 
No.il2 of 1886 against them in the, Court, of-the District Munsif 
of Pynad to recover the land on the, strength of a forged title-ieedi 

' ^ ' y * Secohd Apped Ho* 80 'Of IStO/ , . " \ /L'i, , 
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KcKHAMEii that that suit was dismissedj and proceeded that ® !!&. Kunjen 
Krm ^ Menon, late Subordinate Judge of North Malabar, who heard the 
appeal against the aforesaid decree, was bribed by first defend- 
'anl, and he, finding the forged Jenm deed a genuine dooiinieiit, 
^ reversed the decree of the Munsif’s ; that the decree of the Ap™ 
* pellate Court w>as confirmed by the High Court, as the decision 
^ was not against law, and that in the judgment of the Appellate 
‘ Court the opinion w^as expressed that plaintiff was an unnecessary 
^ party to the suit.' 

Defendant No. 1 denied the allegations in the plaint and 
pleaded that the suit was not maintainable, that it was barred by 
section 13 of the Civil Procedure Code, and that plaintiff had no 
right to the plaint paramha. 

The District Munsif, and, on appeal, the District Judge, held 
that the suit was not mamtainable and passed decrees accordingly, 

The plaintiff preferred this second appeal. 

DeHikaehar^/ar for appellant. 

W(frai/(fna Ban for respondent. 

JuDG^[EXT. — We agree with the Acting District Judge that 
the suit is not properly one for a declaratory decree under section 
42 of the Specific Belief Act. The ground of action really is that 
the defendant hy fraud has obtained an advantage in proceedings 
in a Court having jurisdiction which must necessarily make that 
Court an instrument of injustice and the remedy would appear to 
be by way of injunction to restrain the party from executing the 
decree. The Court cannot itself he made a party to the suit — 
see BhnmnkUmr 8en v. The Agra Bank{\) and references there- 
under. DanielFs Chancery Practice, 3rd edition, p. 1218 (4th 
edition, p. 1471). Drury on Injunctions, p. 96. Story^s Eqiiity 
Jurisprudence, |§ 899-900. 

We cannot allow the plaint to be amended, as to do so would 
change the character of the suit. 

The second appeal must, therefore, be dismissed with costs. 
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Before Sir Arthur J". E. CoMins^ Kt^ Ohief Juntiee, and 
Mr. Jimtice Shephard, 

, /■..IiAHAB^ :AiN"n oTHEKs .(Plaintiffs),. Appellants, „ 

■ ■ v. 

XOMAPPAN AND OTHEES (DEFENDANTS), EeSPONDRNTsA’' , 

Court Fees Act — Act VII of 1870, ss. 7, 12 — Stdt to mneel an imtnment affect'mg 
hind — Fartial interest of phirdiff in the land — Appeal against an order for pay- 
ment of additional Covrrt Fees. 

In a salt in a Subordinate Court by in.einbers of a .Malabar tarwad to set aside 
an instrument aifecting the wliole of the tarwad property, the Subordinate Judge- 
held that Court-fees were leviable, assessed on the value of the property, and accord- 
ingly ordered an additional payment to be paid by the plaintiffs. The plaintiffs 
failed to make the payment, and the Subordinate Judge dismissed the suit ; 

Held, (1) that the order was erroneous since the plaintiffs would not be gainers 
to the extent of the value of the property if they obtained a decree ; 

(2) that the High Court was not precluded by Court Fees A.et, a. 12, from 
revising' it, and reversing the decree. 

Appeal against the decree of C. Gopalan Nayar, Subordinate 
Judge of North Malabar, in original suit No. 40 of 1889. 

Suit to set aside an instrument “executed in respect of im- 
moveable property valued at Es. 39,000. 

The plaint was stamped with a Rs. 10 stamp only as in a 
suit for a declaration. 

The Subordinate Judge who referred to Naraina Ptiiier v. Atp 
P utter {1) held that the Court-fee was leviable, assessed according 
to the value of the property affected by the instrument sought to 
be set aside, and aceordingiy ordered the plaintiff to pay the 
additional duty. The plaintiffs failed to confox’m to this order 
and the Subordinate Judge dismissed the suit. : ; ' ■' 

The plaintiffs preferred this second appeal. , ' ‘ 

Smikarmi NcujmAoi ^ a"' ^ ■ 

Bhmhjfain Ayyangar for respondents.. , ‘ > '-’I 

JcDOMENT. — In our opinion, the 'Subordinate Judge, was wrong 
in valuing the, plaint according to 'the value of, the whole ' tarwad _ 

# Appeal Fo.' T6 of 1800. ^ ^ il) 7 j 


1890. 
■Dec... M*; 
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property. It is clear that the plaintiffs will not he gainers to 
that extent if they obtain a decree. : 

It was argued for on behalf of the respondents that section 12 
of the Court Fees Act prevented our revising the decision of the 
Subordinate Judge, but it has heen heldhy this Court that where 
it is not a mere question of amount or arithmetical ealonlation the 
section does not apply — Chandu v. KomhiiV), Ajoodhya Pershad v. 
Giui</i; Pi‘nsk(di2}. We reverse the decree and remand the case 
to be dealt with according to law. Appellants must have the 
costs of this appeal. 


APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, EL, Chief Justice,, and 
Mr. Justice Shephard. 

AYYAVAYYAE and anotheb (Defendants), Appellants, 

V. 

EAHIMANSA (Plaintiff), Respondent.’’' 

Ve'nthr icul pnrehmer — CoMUiomd right of repurchase — 3Iort(ia.ge by eondUional sale. 

A having previously hypothecated certain land to Bj executed a conveyance of 
it to him in I STS for a consideration whicli was now found to have heen an 
inadequate price. On the same day, B executed to A a “ counterpart document ’ ’ 
by which he covenanted to reconvey the land and return the sale-deed if the sale 
amount be repaid to him in cash on 27th May 1875. The documents contained no 
provision as to interest and reserved no power for the purchaser to recover his 
pm'chase money. InlSSSA’s representative, alleging that the transaction evi- 
denced by the above documents was a mortgage, brought a suit to redeem it : 

Eeld.f that the transaction did not constitute a mortgage, and that the plaintiff 
was not entitled to redeem. 

■ Secoti) appeal against the decree of L. A.. Oampbellj Acting 
District Judge of Coimbatore, in appeal suit No. 115 of 1889, 
reversing the decree of T, 'Eaniasami Ayyar, District Mnnsif of 
Udiimalpet, in original suit No. 543 of 1888. 

Suit to redeem a mortgage exeeuted by Naehimuttu Pillai 
(the^ predecessor in title'nf the ’plaM to Ayyasami Ayyan, the 
fethe^ -(deceased) of the defendants, dated 17th January 1873. 

Cal., 249.' 
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Tlie alleged mortgage was oomprised in two dooiimeiits^ dated Aita-vattaii 
ITtli Jaaiiary 1873^ of wMoli'oiie (exhibit I) was in terms a eon- jaAHXEiNSA* 
veyanee by MaoHimittti Piliai amcl the other (exhibit B) tlieroia 
desoribecl as a counterpaai dooumeiit and executed by Ayyasami 
ga¥© the boundaries -of the land and stated that it was owned 
and enjoyed before this by you Naehimuttu Pillai and thereafter 
by sale on this date by you to me, oi^Tied, possessed and enjoyed 
*/^by me;’’’ and after reciting’"' the particulars of the receipt of 
^ the said sale amount by you from me ^ proceeded : and, conse- 
quently, if the said sale amount should be repaid to me in cash 
on 27th May 1875, I* shall put you in possession of the said land, 
and, in addition, shall return to you the sale-deed executed to 
me by you. I shall also transfer in your name the patta now 
^^transferred in my name. In default of the payment of the. 
amount, within the prescribed time, the sale-deed executed by 
you shall become permanent, and this counterpart document shall 
b^ cancelled. Thus have I executed this ooimterpart document 
with my free consent.’’ 

The District Mimsif ref erred to Ramcmmi Bastrlgal v. Sami* 
yappa Nayakcm{V] and held that the transaction evidenced by the 
above instruments was a sale with a conditional right of repiir* 

. chase and that the plaintiff was accordingly not entitled to recover 
the land in 1888 and he dismissed the suit. The District Judge, 
on appeal, finding that the consideration for exhibit I was an in- 
adequate price for the land and that the transferor’s signature had 
been obtained for a muehalka executed to the transferee in respect 
of the land in question, held that the transaction in question 
was a mortgage by conditional sale and reversing the decree of ‘ 
the District Munsif passed a decree for redemption. 

The defendants preferred this second appeal. 

. BhuBlujam Ayyangar for appellants. ■ ■■ '' '■ 

PafM)Mrcmm Atyyar for respondent. ' '' 

%Jtji3GMEHT. — Having regard to the language used in the two , 
instruments, dated 17th January 1873, 'we think; there -can be iio 
doubt that a sale with a condition' for .repurchase., on. tlie'dat© 
specified was intended. ■ Theabsenaeolref^nee.toai'ecohveyaneq ’ ' 

- does not appear to us to be- important, -'And' there Are TOrtainfy no __ 

' words positively indicating that' a mortgage- intendeftl ; There . 
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AtYAXimm is no mention of mte3?est'aii4 no power is reserved to tlie pnroliaser* 
to recover Ms pnreliaso money. On the other hand^ there is the 
,iact that property was already hypothecated to the purchaser and 
it is not explained why a different form of mortgage shotdd have 
been required. The District Judge, however, refers to other cir- 
cumstances, which, in his opinion, point to an intention that the 
land should stand as a security for the amount of the ponsidera- 
tion stated in the sale-deed. He finds that the price* was inade- 
quate, ‘and he refers to the fact that the signature of Nachmiuttu 
Pillai, as an attesting witness, was taken to a muehalka *given to 
the defendent^s father by a tenant who appears to have been let 
into possession in the month of January 1873. This latter oir- 
” eumstanee seems to us wholly unimportant for, in any view of 
the case, hTachimuttn Pillai h ad at that date a possible right to the 

The District Judge does not allude to the conduct of the plain- 
tiff ill abstaining for some fifteen years from reclaiming the land. 

We have to say whether there is any evidence ^to show that 
in 1873 the parties intended to enter into a transaction different 
from that which appears on the face of the instruments to which 
they are parties. In our opinion, there is no such evidence, and, 
therefore, we must reverse the decree of the District Judge and 
restore that of the District Munsif. 

^ The respondent must pay the costs in this and in the Lower 
Appellate Court. , * * 


APPELLATE CIVIL/ 


1890. 

i'i Max. 4. 

■ Mov. 2?-, 


Before Mr, Justice Shephard and Mr, Justice Best , 

■ ^ ,»■ NAEAYANASAMI (PLAiNTirr), ArPELLAHT, ^ 

^ ^ ^ ??. ' 

„„ ..i; ^ , EAMASAMI ^ AKB oTHEBs (Dependaots), Eespohdbnts. * 

Miniu Law — Adoption made ih& dap after the adoptim father made his will 

-(.'■‘K; /.i J ^onhoundhp the will — Ineomutmi pUas, 

deyising (jertaifi ancestral property to Ms wife and on 
, fty he regkiered it and took the plaintiff in adoption. The testator 
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died shortly afterwards. It was 'found that the plaintiff’s natural father was aware Hasataka. 
ol the dispo|itions contained in tho will and , that the testator Would not have 
adopted the plaintiff hut for the consent of the natural father to those dispositions. 

The defendants who claimed under a gift from, the wife had denied the adoption 
is their xvritten statement, and on appeal raised the further plea that the adoption, 
if any, was conditional on the provisions of the will being acquiesced in : 

(i) that the defendants were not precluded from succeeding on the latter 
of these inconsikent pleas : 

' (2) that the plaintiff was not entitled to the ancestral property devi-sed 
by the will to the testator’s wife. Zalcskmi v. {IJjM.f 12 Mad., 490), 

'/ioHowed,:' ■* ■ 

Seconb appeal against the decree of T.- Eamasami Ayyangar, 
Subordinate Judge of Negapatam, in appeal suit No. 133 of I8885 
oonfirming the decree of N. E. Narsimmayya, District Munsif of 
TiruYaliiTj in original suit No. 422 of 1886. 

Suit by the adoptive son of Muttiisami Ayyar (deceased) for 
possession of certain land‘s being part of his ancestral property. 
Mnttusami Ayyar devised the land in question to his senior wife 
absolutely by will on 1st March 1880 ; on the following day he 
adopted the plaintiff and died shortly afterwards. The defendants, 
who claimed under the devise, denied that the plaintiff had been 
adopted as alleged. 

The District Munsif found that the adoption as alleged was 
proved, but held that as it appeared that Muttusanii Ayyar 
intended his adoptive son to take only 'the residue of his property, 
the plaintiff was precluded from questioning the validity of the 
devise, and he accordingly dismissed the suit. His decree was 
affirmed on appeal by the Subordinate ' Judge, who held that 
the ease was within the rule laid down in Vimija^k Narayan Jog 
Y.' Gotmdrm Ohintaman Jog{l), 

The plaintiff i)ref erred %is , second appeal. 

Bhashyam Ayymigar for appellant. 

Suhramanya Ayyar for respondents. 

Sheehakd, J.-^-It was contended on behalf, of the, plaintiff 
-that, apart from the theory that the plaintiff’s adoption,. was a 
conditional one, the plaintiff was entitled to the property of his 
adoptive father, notwithstanding the lattyr’s, wilt executed nfter 
the adoption^, and that _in'fao£ there Was" no: evidence^ that the^ 
adoption was conditional. And furtlrar';it:was argued 'that the 
defendants having denied ’the p^doptionrandmOt 'raised in the 
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mitten statement the contention that the adoption was conditional, 
should not have been allowed to raise the eontention’in appeal. 
In support of this argument we were referred to the case of 
'Mahomed Buksh Khmi v. ffoBseim Bibi{l), where the Judicial Com- 
mittee expressed the opinion that the plaintiff seeking to recover 
property conveyed by a deed of gift purporting to be executed by 
• herself should not have been permitted at the same time to allege 
that the deed wa,s a forgery and that the execution of it was 
obtained by undue influence. Mr. Bhashyam Ayyangar con- 
tended that similarly, in the present case, the defendants ought 
not to be allowed to plead first that there was no adoption and 
then that there was an adoption, but that it and the will formed 
one transaction, so that the adopted son could not question the will. 
It is doubtless true that the two pleas, the one denying the adop- 
tion, the other admitting it and qualifying its effects, arq incon- 
sistent. I am nevertheless of opinion that the defendants are not 
precluded feom raising the latter defence. It is to be observed 
that the defendants are complete strangers to the transaction, 
being persons who have taken by gift from the widow of the 
plaintiff’s adoptive father. Both the defences which they have 
raised have reference to matters not necessarily or probably within 
their ovim knowdedge. Whether or not the plaintiff's natural 
father consented to his son being taken in adoption on the terms 
•expressed in the will is a matter as to which even the defendants’ 
donor, one of the widows of the adoptive father, would not 
necessarily have personal knowledge. ’ There is a material distincT 
tion, therefore, between the present case and the one cited, where 
both charges related to matters necessarily within the plaintiff’s 
personal knowledge. Moreover, the oircumstance, that in the case 
before the Judicial Committee it was the plaintiff who sought to 
raise inconsistent issues is material, for while it is open to a 
plaintiff, under certain cireumstanoes, to reserve a ground of 
claim, a defendant, failing to insist on a ground of defence in one 
action cannot afterwards raise it in another action at the suit of 
the same party. While I am of opinion that the Subordinate 
; Jtidge was right in allowing the defendants to .raise the contention, 

■ ;bii the strength of which judgment has gone in their favour, I do 
not tHnJt' he has sufficiently considered the facts with reference to 

wHdh'c^^ Ilfi/appii Y. MaimhksMmwma., 
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tlie principle applied in the ease c4ted by "Mm and in the more, 
rooent ease of Lakskmi v. 8uhr{imamfa{l), It ismot sufficient that 
tlie piaiiitiff’s father may have .been aware' of, the /dispositidns^^ 
..-■made by the wilh nor is the intention of. the. testator by any 'm,eans,,: ■ 
a, decisive oirenmstance. It haS' to be seen whetlier" the plaintiff’s'-., 
father* while eoiisentiiig to the adoption at the same • time eon^ 
,,’Seiited:.to the dispositions of, the adoptive fathers property as 
forming the condition on which the adoption should take- place. 
I “would direct the Subordinate Judge to try an issue similar to 
that directed in the ease, referred to, viz. Whether, when the 
plaintiff “was given in adoption, his father or other person giving 
Mm in adoption was aware of the dispositions made hj the late 
Sl’uttusami Ayyar, and whether, hut for his consent to those 
dispositions, Muttusami would not have adopted the plaiMiff. 

The finding should be recorded upon ihe evidence already 
taken and returned “witMn six “weeks from the date of the receipt 
of this order and seven days aiter the posting of , the finding in tMs 
Court wdll be allowed for filing objections. 

Best/J. — The present case is distinguishable from Mahomed 
Buhh Khan v. Hosmni Bibi{2) as pointed out by my learned 
colleague. 

I agree in thinking* that the issues suggested should be tried 
by the Subordinate Judge. 

The Subordinate Judge having recorded findings on both of 
the above issues in tbe affiimative, this second appeal came on 
again for finaf hearing "on Monday the "24th day of November 
1890, and the case having stood over’ for consideration, the Court 
delivered the following judgment. 

* ’ JunoMEKT. — ^The findings, of the Subordinate Judge on both 
the -issues sent for trial are in ^^he affirmative. Toihese, findings ; 
, objections have been taken on behalf of the appellant’ bn the ' 
gro“und that they are not supported, by any evidence. 

^ It is true that no witness has expressly /stated either that plain* 
tiff’s 'natural father was aware, atbhe. time of Ms, giving his son 
in. adoption, of the 'dispositions made under the will, by the late 
Muttusami Ayyar or that, but for- the .natural .father’s consent to 
those dispositions, Muttusami Ayyar would not -have adopted the: 
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HA 4 i¥A 2 iA- ‘ plaiatiff . Blit the circiiBistaaces, nnder wMch the "will was exe- 
'ciitecl and the adoption took place, afford evidence which supports 
Eamasahi, conclusions arrived at by the Subordinate Judge on both the 
issues, ' ^ ' 

It is proved that the plaintiff’s father was sent for, while the 
will was being witten, and arrived on the following morning , at 
about 10 o’clock, Tbe will was registered in the afternoon of this- 
latter .day, and, on the same afternoon, the adoption of plaintiff 
took place. The witnesses differ in their statements as to whether 
the registration of the will was effected before or after the adop- 
tion took place. But this does not seem to be^of much conse- 
quence. The two events are so closely connected that there is no 
room for supposing that, in making the adoption, Muttusami 
Ayyar had any intention of superseding the will ; and, as there, 
can be no doubt that plaintiff’s father knew of the’^will, his giving 
his son in adoption without any ohjeetion to the will must be taken 
to amount to consent on his part to tbe dispositions made thereby 
and this^ ^dew is further, supported by his subsequently carrying 
out those dispositions as deposed to by plaintiff’s seventh witness, 
Vanji Ayyan. 

The intention of Muttusami* Ayyar being apparent from bis 
conduct in executing the will simultaneously with the making of 
the adoption, it may fairly be inferred, in the absence o*f any evi« 
deuce to the contrary, that he only made the adoption subject to 
the dispositions contained in the will. It cannot be said that 
there is no evidence in support of the Subordinate Judge’s find- 
, ings on, the issues, and there is no reason for thinking that these 
mconoct. " 

*. This second appeal fails therefore and is dismissed with costs. 
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: appel]:.ate'"oi7Il. ; ■ 

B^m Mr. Justice Muttmami Ayi/ar and Mr. Justice Best. 

• SIDDESWARA (DEraifDAOT-No. 2), Appellant, 

. ' V. 

■ KRISHNA (Plaintiee), Respondent.* ' 

Ohsimotion of plihUc street — Suit for declaratmi and injunetion —Special damage. 

A gate was erected in a public street (by the permission of the Municipal Council) 
wMch obstructed the exercise bj’’ the plaintiff and the public of their right to resort 
to and dra'w water from a wdl. It appeared in evidence, although it was not 
alleged in the plaint, that the plaintiff had to use, the land between the newly- 
erected gate and the well when he repaired his house. The plaintiff not having 
obtained permission to sue under Civil Procedure Code, s. 30, sued for a declaration 
of his right to use the street and draw water from the well and for an injunction 
compelling the removal of the gaj;e : 

Seld^ that the suit was within the rule precluding private actions for public 
wrongs without special damage .alleged and proved, and was accordingly not 
maintainahje. ^ ' 

Second appeal against the decree of E. Sewell, Acting District 
Judge of Beilarj, in appeal suit No, 126 of 1889, modifying the 
decree of 0, Purushottamayya, l)istriot Munsif of Bellary, in 
original suit No. lt)0 of 1888. 

The plaintiff sued the Municipal Council of Bellary and the 
occupant of a house at a short -distance from his own, to establish 
Ms right to use a certain lane in Bellary and to draw water from 
* a well situated in the lane and to compel the removal of a gate 
erected across the lane by defendant No. 2 by the permission of 
the Municipal GounciL The plaint averred that the permissioii 
had been given, without making any mquiry,'villegaHy>''fraudu-'' 
lently and through' partiality,” and that the Municipal Council 
had ho authority „to permit the construction of the gate, whereby. 

trouble and inconvenience _ were caused to thO' plaintiff, .all the ' 

.. , residents of the said street to move about in the 'said sfeet 'accord- .. 
;'^^ing to mamool and to go to and bring water -from 'the' well”, 
^''No permission to sue under . Civil’ Procedihe Code,, s. 30;^ wa§ ' 


Septic. 

''■Bee.':'' ,3...' 
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The District’ Miinsif foimd tkat the ground between tke gate 
and tke well was tfie private property of 'defendant No; 2* But 
ke recorded a finding in tke afflrmatiTe on the second issue 'wMoli 
• was framed as follows - * 

"Whetker the plaintifi is entitled to walk on the ground on 
his way to and whether he is entitled to draw water from the. i 

weE inclosed hy the second defendant/’ ' ' 
v.,As tOvthisifisne^be.sai^^^ in paragraph 10 of Ms judgment,,: — .,,, 

It appears fronx the evidence of the plaintiff’s witnesses that for 
25 or 80 years the plaintiff and many other people have been - ? 

walking on the s^id ground in going to the said well to get water , ^ | ' 

the same. Althotigh the well belonged to one Narayana . j 

Settij by wliom the well was sunk, yet he allowed people to 
draw water from the well. His sueoessots also allowed people ' 
draw water from the %veil. All people 'who wanted the said ^ ^ 

well-water used to have free access to the weE. The 'Second . i 
defendant cannot obstruct this prescriptive right enjoyed by the | 

plaintiff and others for a long time. ' The plaintiff must walk I 

on the ground mentioned above to go to the said well and to 
repair the walk windows, &c., of his house. The second defend* ^ 

ant cannot prevent the plaintiff from viralking on the ground ! 

and from drawing water from the well. I therefore decide the ' i 
second 'issue in the affimativet” ' ' , 

The District Munsif passed a decree declaring the plaintiff*’ s 
right so found to exist, but otherwise dismissing the suit. V' 

Both plaintiff and defendant No. 2 appealed to the District . • 
Judge, who recorded findings that the lane obstructed was a public 
street as far as the well and that the obstruction interfered with 
the exercise by those living near of their right to take water from 
the well. On these findings he dismissed the appeal of defendant 
No. 2 and modified the decree of the District Munsif .by adding a 
direction that the gate in question be-Vemoved, ; ... , • , 

Defendant No. 2 preferred this second appeal 
Mmmmmi Muck-Mar for appeEant. ' . 

' ^ ■Rmnachmidnt Mau Saheh for respondent. 

" Muttosami Ayyae, J.-r-TMs was a suit to remove an obstrac- 

Moa iij: ft public street at Bellary. There is a ■mR.in street in 
;. tliat town called Kamsa|a .street and a lane runs- from it north to 
■ sQutli.^ Both % appellant ,4ni.the respondent reside in that lane 
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respoadoEt aad others living in the lane are fonnd to have been 
using it and getting water from the well at all times^ both 
day and nighty for more than 25 years.' In may 1888' the appel- 
lant obtained permission from the Mnnieipal Ooimeil at Beliaryv 
the first defendant in this suit, to build a wall and a gate across 
a portion of the lane, and accordingly erected a wall and a gate so 
as to obstruct the respondent and others from freely using the laiio 
and taking water from the well The respondent then instituted 
the present suit to establish his right to use the lane and to pass to 
and from the well for the purpose of drawing water and to compel 
the appellant to remove the wall and the gate recently erected hy 
him. liis case was that the lane was a public street, that the 
inhabitants of the town, who live in it and in the neighbouring 
streets, had a prescriptive right to use the lane and to draw water 
from the well at their pleasure, and that the obstruction caused by 
the appellant in violation of that right put them to considerable 
trouble and inconvenience. The appellant contended, on the other 
hand, that the well was situated in his own compoimdj, that the 
lane was not a public street, that the well was his own property, 
and that he erected the wall and the gate on his own ground. 
He took also the preliminary objection that the respondent, who 
asserted that the lane was a public street, w’’as not entitled to 
maintain this suit on his own behalf. 

Three issues were recorded for decision by the Court of First 
Instance, and the first was whether the ground enclosed hy the 
appellant was public property or his private property. The find- 
ing is that it belongs to the appellant. The second issue was 
whether the respondent was entitled to walk on the ground on his 
way 'to draw water from the well enclosed by the appellant. Both 
* the. Courts find from the evidence of user for a period of 35 or 30 
years .that the respondent and others have a prescriptive right to. do 
so. The third issue was whether the^ respondent was entitled to 
maintain this' suit. The District .Munsif held that the respondent 
sought to establish Ms own prescriptive right and not that of any 
other parties and that it was not. necesBary for him to^ obtain the 
permission prescribed by section 30 of the.-Oode of Qivil Procedure 
and the Judge concurred in that opmi 0 n.:;^cIn'; coming to 'a finding 
0,11 the second iskie, the District Munsif observed ‘that .the plaintiff 
(respondent) must go on the ground^roientidnadabo^ to get to the 
said well SfUd to r^air the wall and; windows of Ms house. 
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Witii refereno© to the: seooad issue^ tlie pistriet Judge re- 
marked’ tliat lie was satisfied upon tlie evidence tliat tlie plaintiff 

(respondent) had established Ms right by prescription to the nse 
of the lane at all times of day and night at least as far as the 
plaint well, and that the appellant had no right to hlooh the lane 
by a gate or door. He aocordingly directed that the new gate or 
door pmt up by the appellant be removed and eonfirined the decree 
of the District Mimsif so far as it allowed the wall to stand on the 
ground that it was substituted for an old mud wall which had 
long stood there, and upheld the plaintiff’s right to use the lane 
as far as the well and to take water from it at his pleasure. 

The question argued before us is as to the maintainability of 
the suit. It is urged, that the lane at least as far as the well,, 
being found to be a public street, and no special damage being 
alleged and proved, it is not competent to the respondent, to main- 
tain this suit on his own behalf, and in support of the oontention, 
our attention is drawn to the decision of tMs Court in Adamson 
v. Ai'iiriiuffam(l), which followed the leading case on the subject, 
Satku Valttd Kadir Smmre v. IhmMin Aga Vahid 


VIZ.. 


Aga{2), wherein the question was fully discussed and several 
English decisions were cited. There is no doubt that the Eng- 
lish rule, viz., no action can he maintained by one' person against 
another fOr obstruction to a highway ixnless special damage is 
proved, is applicable in India. As observed by my learned col- 
league, the principle on which this rule is founded is that of pro- 
tecting the person causing the ohstraction against being harassed 
by a multiplicity of suits and of providing, at the same time, a 
remedy for the common injury by indictment. I only desire to 
add that the speoial damage which it is necessary to plead and 
prove in order to take a ease out of the rule does not necessarily 
consist in actual pecuniary loss and in a claim to compensation for 
the same. It is sufficient to show that the party suing has sus- 
tained special injury beyond what is sustained by the general 
public. In Dobson f. jBlaeh)iOre(S), Lord Denman, O.J., explains 
it as “ a dam£^e brought on the individual complaining, which 
^ might perhaps he more properly styled particular damage, or a 
damage more than the rest of Her Majesty’s subjects” 
,5 . ordihaijly sustain in. consequence of the obstruction, “and not that 

1*.®., 2 Bom., 457. ^ (3) 9 a.n., 991. 
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sort of daaiage only wHo'li may or may not ensue from tlie acts SimEm-AUA 
donej hut wliieli entitles the plaintiff when it does arise to specific |{;ajgKNA, 
reparation in the form of damages/ ^ The special in] nryj howeTer^ 
should not be merely consequential nor remote as in Ekkef v* Tim 
^Meiropdiiau ..Mailwaf Compamj{l) ; nor should it consist in ^ mere 
delay in getting to a place as in Winterhottoni t. Lord J)cr%(2), 

It should be an injury quite distinct from that of the public in 
general, and when such is the ease, a Ooiiit of Equity will grant an 
injunction and such relief as may compel the wrong-doer to take 
aoti^'e measures to discontinue the nuisance, Safdm Vdlad Kadir 
8mmre v. Ibrahim Aga Valad Mirza Aga{Z), 

The substantial question then for determination is whether^ 
upon the facts found, this case falls under the general rule or 
forms an exception to it. The finding that the lane obstructed is 
a public street as far as the well, discloses only a common injury. 

The finding that the ohstruction in the lane obstructs also the 
exercise of the right of those living in the lane and near it to take 
water from the w?'ell suggests an injury not special to the respond- 
ent but common to him and to the general public, though the 
inconvenience arising from it may be felt more by those living 
near the •well than those living at a distance. There is no aver- 
ment in the plaint that by deprivation of the use of the well, the 
beneficial enjoyment of the respondent's house is materially inter- 
fered with or its value is low^ered. There is, however, the obser- 
vation of the District Munsif, in paragraph 10 of Ms judgment, 
that the j)laintiff must enter and go upon the ground enclosed bj^ 
the appellant to repam the wall, the windows, &e., of his house, 
but there, is no averment in the plaint that any right of easement 
has been distimbed, nor is any relief claimed in respect of such 
easement. I thought, at first, that further inquiry was perhaps 
desirable to ascertain whether the obstruction, in any way, inter- 
fered with the beneficial enjoyment of the respondents house, but, 
upon further consideration, I agree with my learned 'colleague 
that we might thereby vary the case disclosed by the. plaint and 
go beyond the averments in it. The conclusion I; obme to is that 
upon the facts found by the dudge there is- no speiaaI.iG|tiry^such^ 
as the law requires to sustain the suit, ' ,T concur^ therefore, in’ the ^ 
decree proposed by my learned coUeagtm. ^ 'v'' 

(1) ivpl,: 2 Eng. & 
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Best, J. — It is eoEtenSed, on behalf of the appellant, that the 
suit by the plaintifl is not maintainable as the right to use the 
plaint lane and 'well is, according to his own showing, a public 
right. In support of this contention, reference is made to the 
ruling of this Court in Aianimi v. Arumugam{T), in which it was 
held that the iiile of English law that no action can be maintained 
by one person against another for obstruction to a highway with- 
out proof of special damage would he enforced in India as a rule 
of equity and good conscience.” 

A further contention is that if the plaintifl claims the right to 
the use of the well in question as an easement to which he is 
entitled as occupant of the house in which he is now liring, his 
suit must fail by reason of his failure to prove that the well has 
been used by the occupants of this house for a period of twenty 
years. , ■ 

So far as the plaintiff claims the right to use the well as 
occupant of his present house, his claim must he held to he in- 
valid, as admittedly he has resided in this house only for a period 
of about 12 years, and there is no proof or even allegation that 
the right claimed is an easement attached to this particular house. 
On the contrary, the plaintiff mates up the prescriptive period of 
20 years h yadding to the period, during which he has occupied his 
present house, the time of which he was the occupant of a neigh- 
houring house. He does this on the ground that the right of 
using the well and the lane leading to it belongs to the public of 
that particular neighbourhood. Such being the ease, the plaintiff’s 
suit, even though it purports to he a personal one intended to 
establish his individual right, is not maintainable in the absence 
of proof or even allegation of special damage to lii-maflH over and 
above the general inoonvenience occasioned to the puhEc. ; The 
rule in question is appHcahle to any public right, the reason of tho 
rule being the avoidance of multiplicity of suits, for, to use the 
works of Lord Coke, “if any one man might have action, all 
men might have the like.” 

In my opinion, therefore, the appeal must be allowed, and 
boih the Lower Courts’ decisions being set aside, the suit dismissed, 
hqt midfr the eiroumstanees, each party should be directed to bear 
his oW costs ttonghout. ; . 
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Before Sir ^Arthur J, H, CoUdm, Chief ami 

Mrf 'JudieerBiiephard*. .. 

(Dbeeotaot No. 2), Appellant, 

'U. 

KANAKABABAI (Flaintipf), ..Respotoeht.^'^ ■ 

JiirisdictiGn — 0ml Courts Act {Madras) — Act III of 1%1Z, s. 12 — Valnaiion of relief 
ValHation Act — Act VII oflSS7, s. il — Suit by a couri ter chaser for 

partition. 

l?3ie pm’chaHei’ at a coiirt-salc of eight ijangus oiit of an estate of 
sold them to the xdaintiS. Tlie whole estate was worth more than Rs. 2,o00, but 
the eight pangns sold to the plaintiff were worth less than that sum. The plaintiff 
brought this suit in a Subordinate Court against his vendor and certain personSj 
who were in possession of and claimed to be entitled by right of pmehase to the 
whole estate, for partition and possession of Ms eight pangus. It was found that 
the xdaintiff was entitled to the eight pangus pmehased by him as against the 
defendants : 

Seld^ (1) that the suit, was within the pecuniary limits of the jurisdiction of a 
Bistiict Munsif ; 

(2) that since the disposal of the suit had not been prejudicially affected, 
Suits Taluation Act, s. 11, was applicable and the decree of the Subordinate Court 
should be confirmed. 

Qumre : Whether the Subordinate Court has not concurrent jurisdiction with 
a District Munsif in suits less than Bs. 2^500 in value. 

Appeal against tlie decree of IC. Ejdslma Menon, Siiliordinate 
Judge of Tanjore, in original snit No. 6 of 1889. 

Suit for partition and possession of certain land. The landin 
question comprised eight out of 28d|- pangus, formerly the pro- 
perty of one Eamudu Ohetti. The eight pangus were purchased 
by defendant No. 3 at a- court-sale held in execution of _ a decree ^ 
against Rainudu Ohetti on 7th April 1877.' On 17th December-; 
1882 defendant No. 3 sold them to the plaintMfor Es. 1,500^ the'' 
particulars of the land sold being, described 'as'foEows :-r- '> 

; “Out of the, total number of shares,;' lying’; witMn the 
“following four major boundaries,';;^.,, west of. .thu limits of; 
“the villages of Avitkottai, Mandala l^dttai, and,.tllayakannamf. 

AppealHo. of X890 a y 'y. • ’ 
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« liorili of the liinits of Audaaiij east of the limits of the villages 
of Valasary aad Nemmali and south of the limits of Parava- 
kottai ; Eamtidu OhettFs pangus are 28-|*f , out of these Arethi** 
« karai and Samudayam appertaining to my 8 pangus come to 
veils 65 and malis 13 as mentioned in sale certificate.’"' 

The plaintiff alleged that he had been improperly prevented 
from taking possession, &e., by defendants Nos. 1 and 2, who, 
however, alleged that the purchase by defendant No. 3 was made 
benmni for their undivided brother, since deceased, who had pur- 
chased the rest of the estate from fiamudii Chetti. It was also 
pleaded that the Subordinate Court had no jurisdiction to enter- 
tain the suit, as the value of the eight pangus was less than 
Es. 2,500, although the value of the 28-[f pangus was more. 
The Subordinate Judge held that he had jurisdiction to try the 
suit and that the purchase by defendant No. 3 was not hemmi^ and 
he passed a decree as prayed. 

Defendants Nos. 1 and 2 preferred this second appeal. 

Defendant No. 3 was ex parte throughout. 

Paitahhirama Ayifar for appellant. 

Suhrmnawja Ayyar for respondent. 

Judgment. — As far as the facts are concerned, we expressed 
om* opinion at the hearing tliat we saw no reason to differ from 
the finding of the Subordinate J udge. It was, however, contended 
that the case was one which the District Munsif had jurisdiction 
to try, inasmuch as the value of the share sought to be recovered, 
and not the value of the entire property, should be taken to be 
the value for the purpose of determining jurisdiction. The value 
of the share would admittedly bring the^ ease within the juris- 
diction of the District Munsif. Following the cases cited, viz., 
Elmma B'M v. Syed Abha{l) and Venkatarama v. Mecra Labcd{2)^ 
we must uphold this contention, for here, as in those oases, the 
plaintiff and the defendant do not stand in the relation of copar- 
ceners to each other. 

‘ The question was then raised on behalf of the respondents 
.whether, notwithstanding that the District Munsif had jurisdic- 
tiqh to try ’the ease, the Subordinate Judge had not concurrent 
jurisdiction,^ the.. ^ come within the provisions of the 

.Biufs''’^4luatipn; Act.' _ With regal’d to the first of these points 
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tliere is aiitlioiity in favour of tlie plaintiff, it having been held as Ebishsasami 
well in Calcutta as in the North-West ProYmces(l) that,^ although 
as a matter of procedure suits below . a eertaiu'value ought ^ to be sabau---- 
instituted in the Court of dhe Distiiet Mimsif, the Subordinate 
Judge still has jurisdiction to try them. In our opinion there is 
great force in the arguments^' in support of this view. But in tlie 
present case it is unnecessary for us to decide the point, because, 
assuming that the Subordinate Judge had no jurisdiction, we 
think that section 11 of the Suits Valuation Act is applicable, and 
we certainly do not think that the over-valuation of the suit has 
prejudicially affected the disposal of the suit. It is argued that 
the section is intended to apply only in cases where the over- 
valuation or under- valuation is due to a mistake in estimating the 
value of the subject-matter, and does not apply to cases like the 
present in which there has been a mistake in principle. But what 
the section provides for is the ‘‘ over- valuation or under- valnatiou 
of a suit or appeal/’ and there is nothing to show that any 
distinction should he made according as the mistake was made 
in one way or another. The present case is certainly within the 
mischief of the Act, and we see no reason for holding that its 
provisions are not applicable. It is competent, therefore, to us to 
dispose of the appeal as if there had been no defect of jurisdiction 
in the Lower Court, and accordingly, having considered the case 
on its merits, we dismiss the appeal with costs. 


{l) Sqq Matra Mondal y. Earl Mohun UitUich, LL.R., 17 Cal,, 1.55, and JM 
V. Mazh<ir Susam, I.L.R., 7 AIL, 230 [Reporter’s note]. ' ' ' 
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APPELLATE CIVIL. 

Before Mr. Jusfiee MuUusami Ayyar, Mr. Jiisi'ice Best, and 
Mr. Justice Weir. 

SUBBATYA. and anothee (PLAiNirErs), Appeddants, 


KRISHNA (Dependant), Respondent.^' 

Oiml Pr-ucedm'e Cod&^ss. 539, blo—Memovalof Jurisdiction of Bisirict Gottri 

^OrmposUnm of Beneh on hearing referred appeal. 

In a suit imder Civil Procedure Code, s. 539, in the District Court to remove the 
hereditary trastecf of a public trust for breach of trust the District Judge held that 
he had no jurisdiction to pass the decree prayed for. 

The plaintih' appealed and the appeal came on before two Judges who differed in 
opinion. The appeal was thereupon referred under Civil Procedure Code, s, 575, 
and was heard by a Bench of three Judges including the Judges who first heard the 
aj)peaL 

by Best and JP'^eirt JJ. (Muthmmi Aggar^ J., dissentiente), that the 
District Judge had jurisdiction to remove the trustee hostileiy for breach of trust 
i in a suit under Civil Procedure Code, s. 539, Narasimha v. Ayyan (I.L.B., 12 
Slad., 157) considered : 

Appeal against the decree of J. A. Davies, District Judge of 
Tanjore, in original suit No, 3 of 1888o 

The plaint set out that about 1820 oertain land was conveyed to 
an ancestor of the plaintiffs and the defendant by the then Maha- 
rajah of Tanjore on trust to apply the income for the charitable 
purpose of maintaining a permanent watershed on the road to 
Barnes waram that the charity was conducted by the original 
grantee and afterwards by the father (since deceased) of the 
plaintiff No. 2 and the defendant ; that the management of the 
charity, subject to the control of the other members of the family, 
passed to the defendant, and that he had for the last seventeen 
years neglected to maintain the watershed in question and misap* 
propriated the income of the land to his own use and had failed to 
keep' and render due accounts thereof. The plaint further stated 


-* App&i Ko. 70 of 1889. 

' MkdaH Bah^riskna Waidtt {On^al SMe, Appeal 

‘ l^o.4ol:i891), Ewd by* tbe OMef JusMce and Parker, J,, on 7th April 1891, the 
, ' ’ ' ' deoisibh pt 'th#^maJority_ of the Judges in this Appeal was approved and followed. 
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that tlie suit had heea saEotioaed by the Oolleetor of TaBjore Subbatya 
imder the terms of sectioa 539 of the 0ml Procedure Code, and 
' ' the i)rayer of the plamt was that the Court may be pleased to 
^^pass a decree remoYing the defeEdant from the ia,anage23ieEt 
of the trust, appoiEting other proper trustee or trustees, aud 
grautiug such further or other reliefs as the Eatiite of th.e ease 
may require/^ 

The defendaut, denied the breach of trust, but toofe no objec- 
, tioii to the jurisdiction of the Court to grant the relief sought. 

But at the final hearing ' an issue -was framed ’ by. the District 
Judge, which was^as follows . 

'Whether the plaintiffs are entitled to sue under section 539 
of the Code of Civil Procedure/^ Upon this issue the Dis^ 
triot Judge held, with reference to . the'decision in Narmimimv* 
Ai/i/an(l)^ that he had no jurisdiction under section 539 of the 
Civil Procedure Code to remove defendant from the trust and 
dismissed the suit* 

The plaintiffs preferred this appeal on the following grounds : 
i. The Lower Com^t erred in holding that it had no jurisdic- 
tion to hear the suit* 

ii. The Lower Court erred in dismissing the suit on a ground 
not taken by the defendant in his written statement, 

iii* Even granting that the Lower Court had no jurisdiction 
to hear the suit, it ought not to have dismissed the 
suit, but should have returned it for presentation to the 
proper Court. 

PattabMrama Ayyar for appellants. 

Mama Man for respondent. 

The appeal came on for hearing on 28th March 1890 before 
Miittusami Ayyar and Best, JJ., and their Lordships delivered 

- the following judgments : ^ i,, 

/ ' , MuttUkSAMi Ayyar, J,— The appellants are parties interested in 

V, 'the due administration of an endowed ^ public /charity in Tanjore, 

! ■'> and the respondent is its present trustee By right of/'inheritanoe,' 

‘ ^ , The former charged the latter with negHgenee. and mismnduot 
and instituted this suit in the District' Gpurt'.of Tan|pre,'to;reiiiove 
- him' from the office of trustee and to have another .-appointed in_; 


SrBBATVA 
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liis place. Tlie Judge held that he had no jurisdiction to entertain 
the suit under section 539 of the Code of Oivil Prooodiir©j andj 
relying on the decision in NarasimhaY. dismissed the 

claim vith costs. 

The contention in appeal is that 'the 'Judge has jurisdiction j 
and if lie has no juiisdiction, he ought to have returned the plaint 
to he presented to a Court' of competent jurisdiction. It is urged 
that since Narmimka v. Ayyaniji) was decided, section 539 has 
been amended, and that, as pointed out in C^iimpa v. Pattabki- 
the procedure under Sir Samuel Romilly^s Act (52 Geo. 
Ill, Cap. 101) was hy petition and summary order, whereas a 
regular suit is prescribed by section 589 of the Code of Civil 
Procedure. 

The decision in Narmimha v. Ayyan{\) rests 'on two grounds, 
viz., that the plaintiif in that case had no direct interest in the 
trust, and that it was not clear that a suit to remove a trustee 
hostilely could be brought under section 639. As Act VII of 
1888 amended that section hy substituting the words two or 
more persons having an inter eat in the trust for the words two 
or more persons having a direct interest in the trust/*^ the question 
in this appeal is whether a suit to remove a hereditary trustee for 
misconduct will lie under section 539, though the trustee denies the 
misconduct imputed to him and is willing to act as trustee. It is 
not denied that under Sir Samuel Eomiily’s Act a trustee could 
not be removed hostilely, hut our attention is drawn to the Trus- 
tee Act, 13 and 14 Vic., Cap. 60, s. 50. Even under this statute, 
the Courts refused to remove a trustee by an order and otherwise 
than hy a suit — (see the cases cited in Lewin on Trusts, Sth 
edition, p, 1028). A reference, therefore, to the English Statutes 
does not carry the case further than that section 639 is taken from 
them, but that a suit has to he instituted under it whilst the pro- 
cedure prescribed by the former was summary. The decision in 
GMm 2 )a v. PattabMrama(2) simply pointed out this distinction, and 
the question has, therefore, to he determined with reference to the 
language of section 639 and the construction suggested by it. 

It is"' to be observed that ihe dismissal or removal of a trustee is 
mot'Bpeoifled among the^ descriptions of relief to be awarded under 
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section 5S9, and tlie proviso for such further relief as the nature 
of the case may require pre-supposes, as eiplained in Nmrmmlia t* 
some matter incidental to the relief expressly autliori^sed 
to be granted* TMs appears to warrant the eonstmetion pla€n 3 d 
upon it that it was intended not to include eases in which a 
hereditary trustee has to be hostilely removeds but to limit it 
do.vthe, classes, .of cases, dealt %vith. by orders under the English 
.Statutes.,, The decision , of the Judge is x'ight. As regardsj how- 
e very the contention that the plaint ought to have been returned 
for want of jurisclietiony I think it is well founded, as no other 
question has been decided in this case. 

I woiildy, therefore, modify the decree hj ordering the plaint 
to be returned and confirm it in other respects. 

Best, J. — The District Judge has dismissed the suit on the 
ground that the plaintiffs are not entitled to sue under section 539 
of the Code of Civil Procedure, quoting, as his authority, the 
decision o£ this Court in Narmlmha y. Ay^an{l). 

The suit was held in that case to be non-maintainable^ because 
the plaintiffs had not a direct interest in the trust within the 
terms of section 539 of the Civil Procedure Code.’’ That section 
has, however, been amended by Act YII of 1888 (section 14) by 
removal of the word direct,’’ and the section, as it now stands, 
is applicable to suits in which persons have an interest in the 
•feu#.’;’ 

The question remains whether section 539 is applicable’ to a 
suit to remove a trustee. This is not one of the reliefs specifically 
mentioned in the section, but the last clause of the section 
provides for the granting of such further or other relief as the 
nature of the case may require.” In the case above referred to, 
the opinion is expressed that such grounds of relief would be 
some matter comequent on the relief which the section enables to 
be granted.” The section says further or other relief,” and if 
a new trustee can bo appointed under the section in place of an 
existing trustee, the removal of the litter would be a farther 
or other ^ relief required by the nature.: of the ■■.ease.” ; TMs is, I 
imagine, the reason why the removal of ;,a. trustee is not'' speoifiealy 
mentioned in’ section 539. 
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^rBBAYtA It does not seem to me that the decisions under Sir Samuel 
icbishxa. Eoniiliy^s Act can be of use in deciding the question. ^ 

As pointed out by the learned Judges who decided Mmwm/m' 
V, its object was to enable trusts of certain classes to 

be carried out by summary procedure and not by suit ; whereas 
section 539 of the Code of Civil Procedure contemplates a suit, 
not merely a petition. Such being the casoj I do not see why the 
construction of the section should be limited so as to exclude cases 
in which there is hostility.’’ The opening words of section 
539—** in case of any alleged breach of any express or constructive 
trust ’’—seem to imply the existence of a trustee who is alleged 
to have been guilty of such breach ; and the power subsequently 
given by the same section to appoint new trustees must imply, 
I think, also power in the Court to remove the old trustees (or 
trustee), if siie]i removal is found to be necessary and justifiable as 
a'result of the suit. 

I would, therefore, set aside the Lower Court’s decree and re- 
mand the suit for replacement on the file and disposal according 
to law, and direct that the costs hitherto incurred be costs in the 
suit to be provided for in the decree to be passed by the District 
Judge. 


In consequence of the difference of opinion between their Lord- 
shipsLhe appeal was referred to Mr. Justice Weir under the pro- 
visions of section 575 of the Civil Procedure Code on the 11th 
October 1890. 

When the api)eal came on for hearing before Mr. Justice Weir 
on 23rd October 1890, FattabMrama Ai/yar for the appellant 
took the objection that it was not competent to Mr* Justice Weir 
to hear the appeal alone and sitting apart from the two Judges 
who originally heard the appeal, and relied upon the Full Bench 
decision of the Allahabad^ High Court in Rohilkhand Kumaon Bank 
{Limifsd) V. Mo'w{2). # 

' Bmm Rau for respondent supported the contention that the 
appeal should be heard by the three Judges. 

J. — Appeal suit' No*' 70 of 1889 was referred by the 
Chief Justice to^me by ordey dated 11th October 1890. 
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On tMs ease being oalled on, objeetion is taken bj the Pleaders 
. of both parties that it is not competent to a single Judge sitting, 
by himself and apart from the Judges who have first heard the 
appeal to hear an appeal referred under section 575, Civil Proee- ' 
■ dure Code, The language of 'Section S75, Civil Procedure Code, 
itself, and the construction put upon that section bj a Pull Bejufii 
of the Allahabad High Court in Bohilkhand Knmao'd Bank 
(Limited) v. liou\l) are relied on in support of this argument. 

The language of the section does not appear to me to imply 
that the appeal must necessarilp be heard again at the reference 
by.^the two J udges who first heard it and differed ; but there is 
authority in support of the opposite view, and as the Pleaders of 
both parties concur in supporting the objection, it 'would be 
inadvisable on my part to press them to proceed with their 

The question raised is one of great importance and the narrow 
construction placed on the scope of Civil Procedure Code, section 
589, hy the decision in Narasimha v. Ayymi(2) is likely, it is said 
to affect prejudicially numerous endo-^vments in the mofussil. 

On this ground the Pleaders suggest that the ease is one which 
it may be desirable to refer to a full Bench. The great import^ 
anee of the question involved, I think, justifies the suggestion. 
On the other hand, it may be considered that there is no such 
conflict of opinion as renders a reference to a Full Bench neces- 
sary. Excepting in the instance of Mr. Justice BesPs opinion 
now recorded there has been no dissent from the view stated in 
Narasimha -sf, Ayya}%{2). I myself followed^ the latter decision in 
a suit tried on the Original Side in September \nBt---Krkhmmmi 
V. Balakrkhm{)i)^ but as a single Judge I of course considered 
myself bound by the reported decision of a Bench of two J iidges.* 
The question was also, I see, raised in an appeal before the Chief 
Justice and Parker, J., in Chimpa v. Patkihirmm{i), but was not 
gone into as the objection had not been stated in the grounds of 
appeal. With these' remarks I refer, the objeetion for the orders 
of the Chief Justice. ■ V"' ' ' 

[The appeal came on again 'for. ’hearing hdom '"Muttmami 
Ayyaff Best and Jf^eir^ JJ., on 27th October v ■ ■ 




(1) I.L.R., 6 All.,, 468. (2) mv, 

(8) Oi\’il$nit 2fo. 167 of 1889 not rsiioi!tea.,;;C4) Aspeal,W<>'..l9,9ttE 188,7 not. reported 
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PatUbJnrama Ayyar for appellants. 

Tlie District Judge erred ' in holding that the decision ^ in 
NiiMshnha t. AnyuniX) is authority for the contention that the 
suit for removal of a trustee does not lie under section 539 of the 
Civil Procedure Code. The only point decided in it was that the 
plaintiffs had not a direct interest within the terms of section SSO, 
and the Legislature has now substituted the words having an 
interest for the words having a direct interest/’ See section 
44 of Act YII of 1888. The other point as to the removal of a 
trustee was no doubt considered, but there is no opinion expressed 
about it. It is not even an ohiter dictum ; it is only a qimre,. 
Besides the observations of the learned Judges are not strictly 
accurate. The provisions of Eomilly’s Act were confused with 
those of another Act, the Trustee Act (13 and 14 Yic., Cap. 60). 
The appointment of new trustees is referred to only in section 
32 of the latter Act, 

This question as to* the removal of trustees was also considered 
in GhimqM v. Pattabhirama{2), which was heard before the Chief 
Justice and Mr. Justice Parker, and although it was unnecessary 
to decide the point, their Lordships pointed out that the pro- 
cediore deserihed by Romilly’s Act was by petition, whereas a suit 
was permitted to be brought under section 539. Thera is also a 
decision b}" Weir, J., in KrishnaBrnni v. BalakriBhna{^)^ but his 
Lordsliip there considered himself hound as a single Judge by the 
decision in Naramnha v. Ayyan(V). Then as to the construction 
of section 539, it is true that it contains no special clause as to the 
removal of a trustee, but the removal of a trustee is only auxi- 
liary to the real relief, the proper administration of the trust. 
See Story’s Equity Jurisprudence, §§ 1287 to 1289 and the case of 
Letter stedi v. BroerB{A). The fact that the removal of the trustee 
is only an' auxiliary relief accounts for its not being specially 
mentioned in section 539. The power to appoint new trustees 
under clause {a) must be held to include the power to remove, if 
necessary, the old trustee, who has committed a breach of trust. 
Even apart from clause (a) the Court lias power to grant such 
further or other relief as the nature of the case may require, and 
'in certain instances of breach of trust, the nature of the case may 


(l) IX.B., IS Mad., AppealHo. 199 ol 1887 not reported, 

’(8) ‘OMUitit Ho, 187 oi (4) 9 App, Ca.,,a71. . . 
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re€j_iiire tlie removal of tlie trustee. See also illustration (e>) to 
section 60 of the Indian Trusts Act, 

The argument advanoed on the other side would have weight if 
the section could be considered as contemplating only a summary 
proceeding and not a regular suit. But the section is the sole 
section in chapter XL of the Code, the heading of which is suits 
relating to public charities.’^ The side note to the section refers 
■to suits. The section clearly refens to suits and to decrees passe-l 
on such suits. The distinction between petitions and suits and 
between orders and decrees is well recognised by the Legislature, 
See the Minors Act and the Succession Certificate Act. Sinii-* 
larly the distinction is recognised in the Trusts Act, see sections 
34 and 74, 

Section 539 was^ for the first time, enacted in Act X of 1877. 
Then it was modified by Act XII of 1879, Act XIV of 1882, and 
Act VII of 1888, and the changes that have been from time to time 
introduced have extended the scope and usefulness of the section 
and show that the section ought to be liberally construed. 

In Eomilly^s Act 52, Greo. Ill, Cap. 101, the procedure was 
summary — not by suit, but by petition. The leading ease upon the 
construction of this Act is Corporation of Ludlow v. Qreenhoim{l) 
—(see especially pages 49, 52, 66, 81 and 88 of the report) ; see 
also re Lhillipotth (7/Mr%(2), (especially page 389 of the report) 
and re West Retford Church especially page 111 of the 

report) and in re Haffs Chariti/{4,)y and the footnote in which 
all the cases are summarised. The Indian Legislature knowing 
the difiiculties %vhich arose in working Eomilly’s Act have care- 
fully avoided them in framing section 539, and the procedure 
under the Trustee Act of 1850 (13 and 14 Vic., Cap. 60), is also 
of a summary character, see sections 40-43. Section 32 of the 
Trustee Act of 1850 was considered in re Bhnehard{h). See 
also re Hodsonh 8eUlement{%)^ (especially page 121 of the report) 
and re Hadley (7)^ (especially page 70 of the report). , , ^ , 

The language of section 539, is thus materially diflerent',|roin 
the language used in Eomilly^s Act and thA''Trast©e';.Act 
of 1850', though the Legislature has,,, in frainmg_ . Aectiph, kept 
certain provisions of the two enactments in. wiew*\ ! V J 

il) 1 Bligh. p. 17. '(2) 8 Simon, 381.. " ’ ' Simon, lOL 

(4) MBeav., 115. 13L r (6) 9 Haya, llA , 

v; (7) 5'l)e & Sm;, 
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The coEstmotioE of section 639^ oontencled for by the other 
side, will cause considerable difficulty. If the District Court is 
not competent to remoYe a trustee under section 539, the suit to 
remove a trustee will have to be instituted elsewhere, and after the , 
trustee is removed, a suit to appoint a new trustee will have to be 
instituted in the District Court — vIcIb clause (a) of section 639. 
In this coaneetion the provisions of section 43 of the Code have 
also to be kept in view. If a suit is brought in the Mlmsif^s 
Court to remove a trustee, the District Court in appeal will have 
power to pass such decree as it thinks fit ; but, according to the 
construetion contended for on the other side, it will have no 
power to entertain the suit if it is instituted in the first instance 
. in-the-District Court itself. 

Rama Ran for respondent. 

The removal of a trustee is not specially mentioned in section 
539* The words at the ending of the section further or other 
relief ought not to be construed widely. The section finds its 
place in Chapter XL, which is one of the four chapters in part V 
of the Civil Procedure Code treating of special proceedings. 
Though the special proceedings are termed suits, and the deci- , 
sions arrived at in them are called decrees, yet the Legislature 
did not contemplate such a lengthy and exhaustive enquiry as 
takes place in an ordinary contentious proceeding. Section 639 
contemplates only a summary proceeding, and that is the reason 
why the removal of a trustee hostilely is not mentioned. To 
remove the trustee hostilely a regular suit must be instituted. 

The power, to entertain suits to remove trustees always existed 
in the Civil Courts in the mofussil—see Ponmmhala. Mudaliyat 
V* Yarmjum Rama Pandia Ohinnatambiar{l). Section 539 is 
enacted to confer an additional remedy to suitors in cases falling 
Within its scope. See also the observations of Whitely Stokes 
' in page 429 of Volume II of the Anglo-Indian Codes. Under 
section 14 of Act XX of 1863 the District Court has power to 
remove trustees,', and the omission of the relief in section 589 is 
' signifloani ■ , - ' , , • 

y \ If the . 0b|ect -,df ■’ the Legislature in enacting section 589 was 
-to.prbTdAe of' comparatively easy and iinim- 
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poitant reliefs, why should the section require, as an essential 
preHininary, the institution of the suit hy at least two persons 
interested in the trast and the sanction of the Advocate-General 
to the institution of the suit — see Pamkcorie MuU y. CImmroo- 
It is true that remoYal of a trustee is mentioned 
in section 14 of Act XX of 1863, but if it is held that the District 
Court has no power to remove a trustee under section 639, this 
anomaly will result that the District Court has jurisdiction to 
remove trustees of religious endowments, but not of charitable 
endowments. 

MuxrusAMi Avyar, J. — This was a suit relating to a public 
charity called Vastad Ohavadi near Tanjore. The appellants, 
alleging that the hereditary trustee for the time being wQ:S bound 
to manage the charity subject to their control, charged the respon- 
dent with breach of trust and misappropriation of trust property 
and prayed for his removal from the management of the trust and 
the appointment pf other proper trustee or trustees, and for such 
further or other reliefs as the nature of the case might require. 
The respondent denied the charge and insisted on his right to 
continue in management of the charity. The suit was brought 
in the District Court of Tanjore under section 539 ; but the J udge, 
relying on the decision of this Court in Narcmmha v. Ayucm{2) 
held that he had no jurisdiction to entertain the suit under that 
section. Hence this appeal. 

The appeal was first heard by Mr. Justice Best and myself. 
I considered that the construction of section 639 suggested in 
Narcmmha v. Ayi/an(2) was correct, but my learned colleague 
held that the District Court had jurisdiction. The appeal was, 
therefore, referred to a third Judge, Mr. Justice Weir, and argued 
again before Mm and oimelves. The point for determination is 
whether a suite can be maintained under section 539 to dismiss a 
trustee for misconduct hostilely, that is to say, when he denies the 
misconduct imputed to Mm and claims to continue in the office, 

Narasmhu v. Ayyawi^) was heard by Mr. Jpti<?e a,nd 

' Mr. Justice WilhMson, and the learned' jpdg# rpted them deoi- , 
sion therein on two grounds. The .'first that-th^^^^plaintifla 
there had not a direct interest in-^he Ib-o terns of 
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section 689 as it then' stood, " As a second reason they ohsemd as 
follows:--- ‘ ; lilf 

“ Section 539, in most parts of] it, follows the provisions of 
Romilly’s Act wMch enabled trusts of certain classes to be carried 
out by summary procedure' and not by suit ; among the objects of 
the Act, one was to appoint a new trustee, and it was held under 
the Act that a trustee could not be removed hostilely. No doubt 
section 539 provides that a suit may be brought to appoint the 
trustee and for otiier purposes, and it contains a proviso that 
further relief maybe given aoeording as the nature of the case 
required. Such grounds of relief would be some matter conse- 
quent on the relief which the section enables to be granted.’* 

Except Narasimha y. , Apyan(l)y we are referred to no other 
decision in which the question was considered and determined. 
Nor was its determination necessary even in Narasimha v. Ayyan{l)^ 
inasmuch as the absence of a direct interest in the trust was of 
itself sufficient for the disposal of that case. In this sense the 
opinion expressed in Narasimha y. Ayyan{l) is only an oUter 
dictim^ although it was followed by the District Judge in this case 
and also in another case heard on the original side by a single 
Judge. I must add that there are also several cases in which the 
question was not raised, and which were decided on the assumption 
that the District Court had jurisdiction. There was, indeed, an 
attempt made to raise the question for? determination in Chimpa 
V. PaUabMrama(2) before another Divisional Bench, but the 
learned Judges who heard that case observed that the proceeding 
prescribed by Romilly’s Act was by petition, whereas, a suit was 
permitted to be brought by section 539, and with that observation 
they declined to consider the question for the reason that it was 
not one of the grounds of appeal. In this state of authorit}^ I 
think that the question is res iniegra^ and, as the District Judge 
relied in support of his judgment on the dictum in Narasimha 
V. Ayyan{l), it becomes necessary to decide whether we should 
adopt or overrule iti/': ' 

-•/ TMs oas© has been argued twice, and, on this occasion, with 
cpntiderable learning ^'and ability by the Pleaders on both sides. 

reconside^ the question, I do not see my way 

^ ^ ' y tl) {%) Appeal No . XS0 ol iS87^aot'Mporte4 
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Among the reliefs specified iii' seetion 539^ the removal of the 
existing trustee for niiscondnet and' the'reKef which may he granted 
against him on such removal are not mentioned. The omission 
appears to me to he intentional when regard is had to the lan- 
gnage of section 14 of Act XX of 1863 -and to the fact that it is the 
relief usually asked in an ordinary suit. If it was intended tliat 
whatever relief a Court, of Equity might grant upon information 
might be granted under se.otion 539^ , there was no necessity for 
specifying only some reliefs or for any specification at all. Accord- 
ing to the recognized rules of construction, the general words at the 
end of the section, viz., granting such further or other relief as 
the nature of the case may require ’^'must be taken, as observed in 
Narmimka v. A'i/yan{l) to refer do -what precedes them and to 
some matter consequent on the relief 'which, the section .authorizes 
to be granted. Again, the Civil Courts in the Mofussil were at 
liberty to entertain suits for removing a trustee from the manage- 
ment of charitable trusts on the ground of malversation from 
before the date of Eegulation VII of 1817 as pointed out by this 
Court in Ponnambala Mudalit/ar x, Vamguna Eama Pandia CMmia^ 
Mmbkr(2), Thus as Courts of Equity,'.' they always exercised 
jurisdiction in an ordinary suit to remove old trustees for mis- ■ 
conduct and appoint new ones in eases requiring such a remedy on 
the principle mentioned in Latterstedt v. Broers(3)* As regards 
• such 'suit, no limitation is prescribed in ,. Part I of the Civil 
Procedure Code as in Part .V, s. 539,, either to the effect that 
two or more persons ought to be plaintifis, or that the sanction of 
the Advocate-General is necessary. It is not clear the nwhy the 
pre-existing remedy by an ordinaiy suit is restricted by section 
589 if it includes the hostile removal of existing trustees. Again, 
District Munsifs and Subordinate Judges have always had Juris- 
diction to entertain such suits. Why is their jurisdiction taken 
away when the same relief is claimed under section 539, and why 
is a concurrent jurisdiction given to the High Court: so as to 
authoxize the institution of a suit before that tribunal for the 
-dismissal of the trustee of a' petty village temple im remote parts 
of the Presidency ? Moreover, 'section ;539ls inserted in the Civil 
Procedure Code, Part T, among what 'is designated, in contradis- 
tinction to ordinary suits, Special-Proceedings and as one of the 
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foiir kinds of special proceedings* Its position in tlie Code and 
its designation as a special proceeding appear to me to be signifl** 
cant wlien I consider tbe nature of tbe special proceedings wMoli 
are grouped togetlier in Part V. The first special proceeding 
is a reference to arbitration, Chapter XXXVII, and its special 
character consists in excluding lengthy investigation by tho Court 
of intricate questions of fact raised in a contentious suit and in 
adopting the award of arbitrators subject to certain conditions as 
the judgment of the Court. The second is the special proceeding 
on agreement of parties, and its special character lies also in exclud- 
ing such pi'otracted investigation as to facts as is often necessary 
in an ordinary suit and accepting the statements contained in the 
agreement as facts which the parties concerned are not at liberty 
to deny (see section 530). It must be noted here that for pur- 
poses of future litigation, the proceeding is regarded as a suit and 
the decree passed on the award or the agreement is declared to 
have the same force as a decree passed in an ordinary suit. The 
third >speeial proceeding is what is called the summary procedure 
on Negotiable Instruments. 

Here, again, the special character consists in avoiding an 
intricate investigation of disputed facts indispensable in an 
ordinary suit by declaring it incumbent on the defendant to 
obtain special leave to appear and defend and empowering the 
Court to grant such leave subject to certain, conditions. It will 
be observed that this proceeding is termed a summary suit, and 
yet the decree which the plaintiff obtains when leave to defend 
is refused has the force of a decree in a regular suit unless 
it is set aside in the mode prescribed by section 534, Chapter 
XXXIX. It is also to be observed that the exercise of the |)ower 
to refuse leave, which, if abused, would amount to a clehiai of 
Justice, is constituted by section 58§ into a case of special juris- 
diction vesting in the particular Courts mentioned therein, and in 
^suoh other Court having ordinary Civil jurisdiction as the Local 
Government may specially select. 

What then is the peculiar characteristic of 4he so-called 
.:%eeial Proceedings, in .general ?_ Why are they 'still termed 
and,,why are, deciaons, arrived at in such proceedings . 

caseshhe procedure is expressly 
'stated, by tfi4 Hegislatpreip; .be.aaminary.?. _ , , , 
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ingthe protracted investigation neeessary in a contentious ordinary 
suit either by authorizing a reference to arbitration or insTsting on 
an agr’eement or constituting a special leave to defend a condition 
subject to ■which the defendant is to be permitted to defend, and 
maiing the power of granting or withholding of such leave, a 
matter of special jurisdiction to he exercised by particular Courts. 
The result is that in the eases to which they apply the decision is 
final as in an ordinary suit with this difierenoe that a lengthy and 
expensive iaq[uiry inevitable in contentious proceedings, and the 
delay consequent on the institution of an appeal and of a second 
appeal ai’e avoided. This appears to me to he the scheme of the 
Code so far as it relates to Special Proceedings. 

The insertion of section 539 among such proceedings and as 
of the fourth hind indicates a unity of design in regard to them 
ail and the avoidance of a protracted inquiry consequent on an 
ordinary hostile suit as their common special feature. 

Beading the section, as I think we ought to do, •with referenoo 
to the nature of the special proceedings which precede it, the 
omission to include the removal of the existing trustee hostilely 
and the relief to he had against him on such removal among the 
reliefs specified in that section, appears to me to be significant as 
well as intentional, and neither the designating of the special 
proceeding as a suit, nor of the decision therein as a decree seems 
to make a difference or to imply plenary jurisdiction. 

Thia -view, I think, receives further confirmation when the law 
regarding public charities as administered in India prior to 1877 
is considered together with the modification made by the intro- 
duction of section 539 into Act X of 1877. That the removal of 
a trustee ■from the management of oharitaMe trusts on the ground 
of malversation was a remedy always available in the Mofussil 
Courts as Courts of Equity is clear, as already observed, from 
the decision in Ponmmbala MtidaU^r.v. yamgtina 'Bmm Faudia . 
OhmiaiamUari).). But I am aware of no ease nor was any cited 
at the hearing in which the eq'uitahle doctrine of og-prh was ap- 
plied in relation to pnblio charities in the Mofussil and a scheme 
framed on such application. There ■was also a doubt as to what 
ought to he done with tU acetcmulationspalled the pagoda surplus 
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funds and RiinilnT aoeumnlations from charitable funds. That 
branch of equitable jurisdiction was, however, exercised in the 
Presidency towns, by the late Supreme Courts under the charter 
and as a notable instance, the establishment of the Patohayappa’s 
BKgh School at ‘Madras on a firm basis is the outcome of the 
scheme framed in 1845 xmder the direction of the late Supreme 
Oorut based on the cy-pres principle. When the High Courts 
in the Presidency towns displaced the late Supreme Courts, the 
former inherited this branch of equitable jurisdiction from the 
latter. I may here refer to the Mai/or of Ljjohs v. Advocate-General 
of Bengali!) and to LongboUom v, Satoor(2) as instances in which 
the High Courts of Calcutta and Madras exercised such equitable 
jurisdiction on petition. The non-existence in the Provinces of 
this special equitable jurisdiction in regard to public charities pre- 
sumed from its non-exercise by the Provincial Courts or from the 
doubt felt regarding it, is the defect in the prior law which section 
539 was probably framed to remedy. I may here allude to the 
remarks of Mr. Whitley Stokes in his edition of the Anglo-Indian 
Codes, Vol. II, p. 431 : — “ The Supreme Com.’ts in the Presidency 
“ Towns says, the learned editor, “ had an equitable jurisdiction 
“ over charities. This jurisdiction the present Hugh Courts in- 
“herited, but the Provincial Courts had no such jurisdiction.” 
Hence it is that the section gives this special jurisdiction to the 
High Court which it always possessed concurrently with the 
District Court and limits it to the District Courts in the Pro- 
vinces. Hence it is, that it does not prohibit private suits for 
dismissal of trustees for misconduct without the consent of the 
Advocate-General because such suits were ordinarily entertained by 
the Provincial Courts and not touched by the creation of a special 
jurisdiction as to certain other reliefs or classes of trusts regard- 
ing which they exercised no jurisdiction. As it was an addi- 
tional branch of equitable jurisdiction that the section conferred 
it was safeguarded by requiring that two or more beneficiaries 
should join in the suit and by prescribing as a condition pre- 
: cedent the consent of the Advocate-General in the Presidency 
to'^m and that, of the Collector or other officer outside the Presi- 
denoy town. As a reason for limiting the jurisdiction in the 
Ptovinoes to th0 District Courts, I may say that this special equity 
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was administered in the Presidency towns by Her MaJesty^s 
Judges and in England by the Lord Chancellor or by the Master 
of the Bolls. I may also refer to the eases already iiieiitioned as 
^ ' instances of the exercise of this branch of equitable Jurisdiction 
by the High Courts at Calcutta and Madras^ and state that a 
reference to them would show that Tory difficnlfc questions regard- 
ing construction of Wills and regarding the iiatime of the 
ey^prh doctrine^ and the extent of its, application in particular 
eases might arise as between rival charities on the one hand 
and as between them and the residuary legatee on the other. I 
may here add that the practice of leaving a vacanej in the office 
of trustee open for years was a defect common in this country,, 
as well in the management of public as of temple oharitiesj and 
the section was framed also to provide- an effective remedy in 
' this respect,^ as was done by Act XX- of-,1863j s. 5, in regard to 
Hindu temples. ■ , 

Purthermorej the source from which a selection was, made 
of the reliefs to be granted in the'; 'exercise of this branch of 
f ■ equitable. Jurisdiction corroborates the 'view' expressed as to' the 
probable intention of the Legislature* ' 

- EomiHy^s Act (52 Geo. III., Cap. 101), declared that “ in 
, every case of a breach of any trust created for charitable purposes 
or whenever the direction or order of a Court of Equity is deemed 
*'■'( necessary for the administration of any. trust for charitable pur-_ 
poses, it should be lawful for any two or more persons to present 
a petition to the Lord Chancellor, Master of the Bolls or the 
Court of Exchequer praying for such relief as the nature', of 
. ‘ the ease might require/^ It was held with reference to these 
general words as to the nature of the relief '-that the Court, , might 
' settle or alter a scheme of the eharitiesmr appoint new trustees or , 

, apportion the charities among the districts where parishes hav#'^ 
been . divided or direct a sale of the "charity .property in a proper 
. ■ case, and, in short, exercise as between; -the. trustees and the bene*^ 

K , fioiaries a discretion in putting in operation, the power conferred 
by the Act with benefit to' the .charity.- It was also held that 
ft; when the question to he discussed was';, whether a trustee ought to 
' ' . be adversely dismissed for malversation 'as,.he;might be upon infor- 
■, mation, the Act did not apply, '(See Lewinon Trusts, 8th edition, 
fii_ pp. 928, 929, and the cases therein' cited.). the Act was put 
^ into operation, two important defecto woreoften^ pqmted out by the 
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eminent Judges who worked it.' One of them was the difficulty 
felt in putting a construction upon the Act by reason of the yagite 
language used in describing the relief to be granted and the other 
was the presoribed\ procedure by petition which only tended to 
paye the way for fresh' .litigation, whilst the statute was avowedly 
framed to ensure speedy and cheap justice to beneficiaries of public 
charities. 

Now compare and contrast section 539 with th© English 
Statute. The eases premised are the same with this difference, 
viz., that construetive trusts are included in section S39, whilst 
they were held not to be included in the English Statute. Two or 
more persons having an interest are required by section 639 to 
institute the suit as was the case under Eomilly’s Act with the 
difference that the words having an interest are taken not from 
the Act itself, but from a ease decided- under it, the Corporation 
ofLidlowY. Greenhotme ^eeidiedL in 1827(1). The sanction of the 
Advocate-General or other officer is prescribed by analogy to th® 
provision in Romiily^s Act that every petition presented under it 
must be allowed by Her Majesty’s Attorney or Solioitor-GeneraL 
The theory as stated by the Lord Chancellor is this. The Sove«> 
reign as parenB patrim interferes through his representative to 
protect his subjects who have an interest in the trust, and who 
from their situation cannot themselves interfere in cases of public 
charities and sanctions the institution of proceedings by such 
beneficiaries. 

Passing on to the reKefs, the English Act directed such relief as 
the nature of the case might require ; and the interpretation placed 
on those words in re Mamlmter Weio College (2) decided in 1853 was 
that the Court had a discretion to put the powers conferred by th© 
Act into motion with benefit to the charity as between the trustees 
and the beneficiaries, and that decided cases cut down the Act to 
questions arising between them and precluded interference where 
third parties were concerned. The plan adopted by the .Indian : 
Legislature oonsisted-flrst-in omitting th© removal of a trustee 
adversely on the ground of malversation as a relief available under 
heotipm 639v The English Btatute did not authorize it because the 
procure was by '-petition and summary, and because a lengthy 
inquiry 'ih'' a hosfcil® suit;: was' incompatible with such procedure 
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and section 539 was not intended to include it because sneli inquiry SimBAYYA 
would imi^ede tbe course of speedj jnstiee wHeb tlie section was Kwbhna. 
framed to secure. Tbe next step consisted in adopting* witli a 
slight addition or inodifloation the reliefs granted under Roniilly^s 
Act in specific cases, suoii as,, re The Moj/ston Free ffrfrmmar 
Sohool(l) decided in 1839 (settling a scheme), Biffiwld y. Spring^ 
fieM{T) decided in 1837 (appointing a new trustee) and re West 
Ram Charitm{Z) decided in 1848 declaring the mode in which the 
charity is to be apportioned, and placing the general words at the 
end so as to render them only auxiliary to what precedes them, 
ly' . and thereby adopt the result of eases decided under the English 
Statute in lieu of the description of relief contained in the statute 
itself. I do not see how the general words at the end of section 
539 further or other relief are, even when considered without 
reference to the rules of construction, wider than the discretion 
which the Court had under Eomilly’s Act to put the powers 
; . created by the Act into motion with benefit to the charity between 
the trustee and beneficiaries. Almost all the reliefs are taken 
^ . either from. Eomilly’s Act (52 Geo. III., Cap. lOl), or from the 

cases decided under it in which it was held a trustee could not be 
removed hostilely. The Trustee Act of 1850 (13 and 14 Vie., 

Cap. 60) formulated, inter alia^ into rules of law the principles of 
several classes of oases decided under Eomilly^s Act, Hence 
clause (a), it may also be said, was taken from section 32 of the 
Trustee Act of 1850, clause (5) was borrowed from section 34, 
clause ((!) was taken from re RaUh Charity {4:) and the general 
words from Eomilly’s Act. The specification of particular reliefs 
p . in section 539 is substantially a mere classification of the reliefs , / . ^ 
granted under Romilly’ s Act and the posting of the general words 
at the end of the section was designed to subordinate them effect 
1 '’ to the ordinary rule of construction and thereby to avoid the '' 

' ■ difficulty in the construction pointed out by the Lord Ohanoellor , ■ ' ^ 

in re Manekeeier Wew Coikge(5), - The conclusion I come to is that ' ' : i; 

mm lio suit to remove a trustee for misconduct hostilely lies or was \ i 

' intended to lie under section 539 and that while -creates* special ' . ' , •>’ • 

, and new Jurisdiction in respect of the reliefs mentioned therein, \ 

!'( . \ ’ it leaves unimpaired or unlimited in any way fin the interest of the /•' ■ ’ / ■ - 

/■. , ^ (I) Oea?., 228. ^ (2) 7 Clark & F.-, %;/;((:' Be 0. ^ 

■ ' (4) 14 Beav., "■ ■ . 0107 
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S 0 BEAyYA cliarities the ordinary equitable jurisdiction ezercised in an ordi« 
KmmMA, purpose of removing a trustee for misconduct 

and obtaining such relief against him as is consequent on such 
removaL The jurisdiction created by Eomilly^s Act was called in 
England when it came into operation the new jurisdiction by 
reason of the several reliefs expeditiously granted under it^ but 
the mischief of it was that the procedure being by petition, further 
litigation was not avoided. The Indian Legislature so framed 
section 539 as to retain the benefit and to eliminate the mischief 
by excluding from its operation ordinary suits for the hostile 
removal of tmstees as under the English Statute and by substi- 
tuting for the procedure by petition a procedure by a s|>ecial siiit . 
and thereby giving finality to the decision. 

I now proceed to consider the objections urged by the learned 
Pleader for the appellants in support of this appeal. The first 
objection is that under Eomilly’s Act the proceedings commenced 
with a petition, whereas, section 539 permits a suit though it is 
called a special proceeding. The remarks abeady made in regard, 
to special proceedings mentioned in Part V and their common 
special character and as to how they differ from ordinary suits 
contain a sufficient answer to this objection. It may well be that 
what was a proceeding by petition was altered into a proceeding 
by a special suit to obviate the mischief felt in England in working 
Eomilly’s xAot. The jurisdiction may still be new as under the 
English Act, because it introduced new reliefs for the benefit of 
public charities which were not granted before in the mofussiL 
It is next urged that the jurisdiction conferred by Eomilly’s 
Act and the Statute of 1850 was exercised in a summary way by 
Courts which had plenary jurisdiction upon information and that 
the jurisdiction conferred by section 539 ought to be taken to be 
plenary because a suit (corresponding to information) was thereby 
permitted. The answer is that section 539 was framed to give the 
District Courts a special branch of equitable jurisdiction which it 
■ ;; was considered they^ never exercised before. The state of things 
in Bngljrid when Eomiily's Act was passed and in the provinces 
when- .this ■brancA.oij’urM^ was created was mot similar; 

;■ hence^ a- distinction 'is made by the Indian Legislature between an 
fe., 8 uit;andr'sp 0 oial proceedings by investing the latter with 

^vV^;;;a.speOTl cha^Mor li^ their scope. I am therefore unable to 
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It is next argued that the remoyal of a trustee hostileiy is uoi 
specified in section 539, hecause it is in itself no positive honefit hut 
onty a step towards olairmng the other relief specified in that sec- 
tion. It must be observed that when section 539 was framed^ the 
Legislature must have been aware that' the dismissal of a trustee 
for misconduct and the appointment of another in his place was a 
remedy usually claimed in an ordinary suit and that they w’ould 
have mentioned it if they had intended to make the jiirisdiction 
plenary as was done in Act XX of 1863. The learned Pleader 
for the appellants overlooks the fact that as consequent upon such 
dismissal, a positive benefit on which he lays so much stress may 
also be claimed such as damages or the transfer of some specific 
property in the trustee^s possession .on the ground that it *was 
acquired from misuse of the funds '-of the charity. (See also see-' 
tion 14 of Act XX of 1863.) 

Another objection urged is that the words premised by section 
539, in case of any alleged breach of trust and appointing 
new trustees under the trust imply when considered as cause and 
effect a power to dismiss a trustee hostileiy. There may, how^evcr, he 
eases in w’-hieh there may be a breach of trust* and the beneficiary 
may not deem it necessary to ask for the removal of the trustee. 
The Judicial Committee also say in Letterstedt v. Brfjer^{l\ after 
pointing out that it is the duty of Courts of Equity to see that the 
trusts are properly executed, that this duty is constantly being 
performed by the substitution of new trustees in the place of 
original trustees for a variety of reasons in non-contentioiis cases.'^^ 

Another objection is that the three expressions (1) in case of 
an alleged breach of trust express or constructive,” (2) appointing 
new trustees under the trust,” and (8) such further or other relief 
as the nature of the case may require” imply and include the 
hostile removal of the existing trustee for misconduct. ' ' . . 

As regards the last expression, the general effect claimed for It 
maniiot be recognised under the rules^ of .'construction, the word 
further besides other relief ” being only explanatory and as such 
referable to some relief consequent '.on- or. inoidentsl 'lo the relief 
specified and the words under the EnglishStatute were much wider 
as shown already when read in the flight iut -eases decided under it. 

' As regards the words the- case ;.of>iiy alleged breach, of 
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trust/^ they do not neoessaiily imply a jurisdiction to remove a 
trustee hostilely. Unless there is a breach of trust in some form^ 
there would he no ocoasion for the beneficiaries to interfere with 
the existing management nor to ask for directions. It is hardly 
necessary for me to add that when the breach of trust is only " " : 
constructive or venial, or when the beneficiaries ask only for a ' 

direction to prevent its recurrence, an ignominious dismissal of 
the existing trustee would be undesirable in the interests of the 
charity itself ; while such dismissal can always he secured when 
the breach of trust is corrupt or fraudulent by an ordinary suit, 
without retarding by a protracted investigation the exercise of a 
special jurisdiction beneficial to the charity. The words are also 
to he found in the English Statute which did not permit a trustee 
to be removed in a hostile proceeding except upon information. 

Another objection is that all public chaxitable institutions are ; 

under the superintendence of the Grown as parens patrim^ and it = 

is reasonable to hold that the section which recognizes the right 
of the Grown does not exclude suits for dismissal of the existing e 

trustee for mismanagement. . It must be remembered here that so 
far as the Crown’s right to interfere is concerned, Begtdatioh‘‘'Vll''''‘^fi^ 
of 1817 recognized it and enabled it to interfere even without the 
necessity of instituting a suit. So far as private individuals are I 

concerned, there was always a right of suit in respect of the dis- 
missal of a trustee for misconduct. Section 539 was not needed 
unless it was the intention, which it has been held that it was not, 
to restrict this right. That it does not, is clear from the fact that ” / 

substantially the same language Yvas used in the English Statutes . ; 

which did not include the hostile removal of a trustee. 

In this connection, om* attention is drawn to the Indian Trusts 
Act, Act II of 1882, s. 73, where a procedure by petition is ' 'y I 
prescribed as it is said by analogy to the English statute along 'll 

with a right of suit. Section 1 declares the Act inapplioalble to : 

public charities, and, as regards these, the beneficiaries may. be 
many, whilst in private suits they are few. May not the answer 
be this ? The special proceeding when limited in the sense indi- 
cated already combines in it, with regard to certain classes of rdiefs, 
speedy jnstioe wHeh a procedure by petition is likely to ensure 
' and the finality of demsion, the .absence of which led to the observ-* 

’.atioh of Uord,Redesdsd6-;that/Hh^ farthest way about was often 
4he Nearest way homA’|:;: It' trill be noted here that section 539 
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applies also to the High Court, where the prior proeediire, it must 
have been known to the Legislature, was bj petition. ' 

In oonclusioD, I am unable to accede to the contention for the 
appellants, because I have to introduce in section 339, first, words 
which I do not find there, and, secondly, to add to the reliefs 
specified, a relief not specified in it, viz., siieh relief as be had 
consequent on the dismissal of a trustee, thirdly, to give to the 
general words at the end of the section '' further or oilier relief/’ a 
wider meaning than is warranted by the rules of eonstriietion, and, 
fourthly, to ignore the presumable unity of design common to 
Chapter ^XL and Chapters XXXVII to XXXIX and the distine- 
tion contemplated between ordinary suits and special proceedings. 
I have further to let in two anomalies, viz., to suppose that the 
pre-existing jurisdiction by an ordinary suit for removing a corrupt 
trustee w^hich is unrestricted by Chapter I is restricted by Chapter 
^XL, and that a concurrent jurisdiction is given to the High Oouit 
and District Courts as regards such removal wdien there %vas no 
apparent necessity for it. 

I have again to vary the result of grammatical interpretation, 
not to remove an apparent error or incongruity, not to execute the 
declared intention of the Legislature, hut to introduce a theory of 
consolidation which does not fit into the frame of the section. 

On the other hand, the contention for the respondent steers 
clear of these difficulties and suggests a simple solution as the 
one adopted by the Legislature, viz,, adopt the principle of 
Eomilly’s Act as regards the reliefs granted under it, change the 
procedure by petition into a procedure by a special proceeding or 
suit in contradistinction to an ordinary suit for removing a trustee 
for misconduct and such relief is consequent on it, and leave 
the latter which the Privy Council characterized in Letterdedt v. 
£roers{\) as the exercise of a very delicate jurisdiction as unfet* 
tered as before, or as if section' 539 were not introduced into the 
Code of Civil Procedure, and thus secure to the public charities 
the benefit of prompt and speedy justice done under Bomiily^s 
Act, and, at the same time, avoid the difficulty and -mischief, felt 
during, its practical operation .by substituting a special suit for 
petition and by a special classification, .of 'the or particular 

trusts falHng under the section. ^ 
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For these reasons 1 do"* not see my way to hold that the 
opinion expressed in Nurasintha v. Ayyan{V) is not sound in law 
though it is only an ohiter iictum. 

Best, J.— The arguments of the Vakils on either* side, at the 
further hearing of this appeal, have been snfSoientiy stated in the 
judgment of my learned colleague Weir, J., and, as the conelii** 
sions of my learned colleague on the points at issue are in accord- 
ance with my opinion already expressed in the case, I do not 
think it necessary to say much more than that the result of the 
further hearing has been to confirm me in the opinion already 
expressed. 

Section 539 of the Code of Civil Procedure is taken not from 
Eomilly’s Act, as appears to have been supposed by the learned 
Judges who took part in the case of Narasimlia v. Ayyan{l)^ but 
•from the English Trustee Act of 1850 ; but the Legislature in 
wording section 539 has taken care to remove all words which* 
might have supported the contention that the procedure under the 
section should he summary, being by petition and order thereon 
as in the English Acts, and has expressly prodded that it shall be 
by suit which is to result in a decree. Such being the case, there 
is no reason for holding that only non-eontentious cases can be 
disposed of under section 539. 

As to the non-mention in the section of the removal of 
trustees as one of the remedies that can be given thereunder— as 
has been contended on behalf of the appellant, where the removal 
of a trustee is merely auxiliary to the appointment of another in 
Ms place, the mere fact of such auxiliary relief not being men- 
tioned in the section is no reason for holding that it is beyond the 
Court’s jurisdiction. 

The ordinary Courts of this country administer equity as well 
as law, and there is no doubt that Courts of Equity can remove old 
trustees and appoint new ones in cases requiring ' such a remedy. 
See Story’s Equity Jurisprudence, § 1287, also § 1289 'where 
it is said that in cases of positive misconduct Courts of Equity 
‘/have no difficulty' in . interposing to remove trustees who. have 
abused their trust.”' Such being the case, when, in a suit brought 
■^.rbeforb a District Court under section 539 of the Code of Civil 
•;:;Ptqcedixre, such Court 'has power to appoint a new trustee, it 
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must also be held to have power to remove, if ixeeessarj, the old 
trustee whose misconduct Justifies the suit and consequent decree 
for the appointment of a new trustee. 

It is contended on Behalf of the respondent that Courts other 
than District Courts possessed prior to 1877, when section 539 was 
first iiiirodueed into the Code of Civil Procedure, Jurisdiction to 
entertain suits for removal of trustees, and that the result of hold* 
ing that such suits can be brought under section o39 in the Bis-* 
triot Court would be to abrogate that jurisdiction. The answer 
to this seems to he that section 539 relates only to suits being 
brought by few of the public interested in an endowment, and is 
an exception to the rule that all persons interested in a suit should 
Join in bringing it, or that, when one or a few only sue on behalf 
of many, sanction should be obtained and notice issued mder sec- 
tion 80 of the Code of Civil Procedure — the cost of issuing these 
notices being often very heavy and therefore likely to deter per- 
sons from coming forward as public benefactors. In order, how- 
ever, that the procedure intended for the public benefit should not 
be available to any ill-disposed person wishing to harm «a trustee, 
the section requires the previous sanction to such suit of the 
Advocate-General or other officer appointed by Government to 
give such sanction. When all parties interested Join in suing, or 
sanction is obtained under section 30, the Jurisdiction of the 
ordinary Courts as to suits for the removal of trustees still exists, 
I imagine. It is only in suits brought by a few of the persons 
interested w^ith the sanction required by section 539 that the 
District Court has exclusive Jurisdiction — just as in similar suits 
under Act XX of 1863 — and when a suit is brought under section 
539 with the necessary sanction the mere fact of a trustee having 
to be removed as an auxiliary relief is not sufficient to oust the 
jurisdiction of the District Court. 

I would therefore set aside the decree of the Lower Court 
and remand the case for disposal as previously suggested by me, 

Wbir, J.— This is an appeal from the decree of ihe District 
Court of Tanjore dismissing a suit, brought'' undeh the provisions''' 
of section 5B9 of the Civil Procedure, Code' for the removal of a 
trustee of a charitable endowment and for 'Certain other reliefs. 

The plaint set out that the endowinBnt ^ was ■ -granted Vh an] 
ancestor of .the plaintiffs and of the defendant by %-formef Maha-;' 
. rajah ol Tanjore for-the charitable 
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SiTBBATYA peimaxient watershed on the road to Eameswarani^ &c. ; that the 
Kekhna was conducted by the original grantee, and afterwards by 

the father of plaintiff No. 2 and of the defendant; that the 
managem of the charity, subject to the . control , of the pthei^ 
members of the family passed to the defendant, and that the latter 
had for the last 17 years neglected to maintain the charity, and 
had misappropriated the incomes to his own use, and had failed 
to keep and submit accounts. The j^laint also set out that the 
sanction of the Collector had been obtained for the institution of 
the suit under section 539, Civil Procedure Code, and prayed for 
a decree removing the defendant from the management of the 
trust, appointing other proper trustees and granting such further or 
other relief as the nature of the case might require. 

The defendant filed a written statement resisting the suit on 
various grounds which need not here be adverted to ; but it may 
be noted that he took no objection that the suit to remove him 
from the trusteeship would not lie under section 539,* Civil Proce» 
dure Code. The District Judge, however, framed an issue as to 
whether the plaintiffs were entitled to sue under section 539 of the 
Code of Civil Procedure, and being of opinion that the judgment 
of the High Court in JSfarasimha v. Api/an(l) was authority for the 
proposition that a suit will not lie under section 539, Civil Proce- 
dure Code, for the removal of a trustee, he dismissed the suit on 
that ground. Against this deoisiqn the plaintiffs appealed, and 
the appeal came on for hearing before a Bench consisting of Mr. 
Justice Muttusami Ayyar and Mr. Justice Best, and the learned 
Judges having differed in opinion as to the construction to be put 
on section 539 of the- Code of Civil Procedure, the case as been 
referred to a third Judge, as provided in Civil Procedure Code, 
s. 575, and has been very fully and ably argued before a special 
Bench, including the learned Judges who first heard it. 

On behalf of the appellant it was urged in the preliminary 
portion of the argument that the District Judge was in error in 
holding that the decision in Naradmha v. Ayyan(\) is authority 
for the proposition that a suit for the removal of a trustee will 
lie. under ‘ section 639. 

y iv’; The/^decxs^^^ in Rara^imha v. Ayyan{l) proceeded, it was 
/^^:^'ry:ppiuted put;d^^^ on the ground that the plaintiffs had not 
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a direoi interest in tlie trust witMn' the terms of section 539 of 
tke Civil Procedure Oodej and the suit was not therefore maintain- 
aHe.’’ The Courts however, went on to remark as follows : — 
Again we think it is not at all clear that a suit to remove a 
trustee can be maintained under section 539,^ of The,, . Civil 
Procedure Code. It has been pointed out by Mr. Pattabhirama 
Ayjmr that section 639, inmost parts of it, follows the provisions 
“ of Romilly’s Act which enabled trusts .of certain classes to be 
carried out by summary procedure and not by suit. Amongst 
the objects of that Act one was to, appoint a new. trustee, .and; ^ 
it was held that, under the Act, a trustee could not be removed 
hostilely. Ho doubt section 539 provides that a suit may be 
brought to appoint the trustee and^ for other purposes and it : 
contains a proviso that further relief may be given according 
as the nature of the case required. Such grounds of relief would 
be some matter consequent on the relief which the section enables 
to be granted/^ 

These observations, although no doubt entitled to great weight, 
are not, it must be admitted, necessary to the decision which 
proceeded, as has been seen, on the special ground already stated 
that the plaintiffs in the suit had not such a direct interest in the 
trust as is required by section 539 of the Code. 

The argument of the learned Pleader for the appellants that 
the decision in Narasimha v. Ayyanif) is not a binding authority 
to the extent supposed by the District Judge may then be con- 
ceded. Nevertheless, as already stated, the observations of the 
learned Judges, who were parties to that decision, are entitled to 
great weight, and the doubts suggested by them having been 
adopted by the District Judge as the ground of the decision now 
under appeal, the whole question has now to be considered and 
determined on the materials available for decision. „ ■ 

The next argument advanced on behalf of the appellant was' 
that there was some apparent inaccuracy in the argument, m-' 
reported, of the learned Judges in the passage cited, the provisions 
of Romilly’s Act having been confounded' with those ,, of ‘another 
and distinct Act, viz., the Trustee Aot' (IS; and; 14" ’"Vic., Cap. 60)^” 

, and the power conferred in section 32 'of thd latter Act in 'regard' 
to the appointment Sf trustees having heeii Assumed to be exerois-' 
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able under the former Act. The last-mentioned Statute in section 
32 provides that “whenever it shall be expedient to appoint a 
“ new trustee or new trustees, and it shall be found inexpedient, 

“ difficult or impracticable so to do without the assistance of the 
“Court of Chancery, it shaU be lawful for the said Court of 
“ Chancery to make an order appointing a new trustee or trustees 
“ either in substitution for or in addition to any existing trustee or 
“ trustees.” Although it has been held that the Court has power 
under Eomilly’s Act in certain circumstances to appoint new 
trustees (see Bigmld y. Sprmrjfielcl){l), it was with reference to 
this provision in the Trustee Act and not with reference to 
any provision in Eomilly’s Act that it was held, by the Court 
of Chancery in England that that Court had not jurisdiction 
under the 32nd section to remove hostilely a trustee who was 
desirous of continuing in the trust. (In the matter of Sodson’s 
8eitlement){i). This decision was followed in the latter case of the 
matter of Rickard Blanchard{^), and in other cases cited in Lewin 
on Trusts, page 1028. 

In this connection it was also pointed out by the learned Pleader 'Jf 
for the appellants that of the reliefs specified in section 539. of the 
Code of Civil Procedure, those set out in clauses (a) and (6) were 
apparently founded upon sections 32 and 34 of the Trustee Act, 

1850 (13 and 14 Viet., Cap. 60) ; that set out in clause (c) was a 
reKef which it was held could be granted under Eomilly’s Act in re 
Rail’s Charity {i) while the reliefs set out in clauses (d) and (c) of 
the section were equitable reliefs which, provided the cases were 
simple oases, could also, for the most part, be granted under 
Eomilly’s Act (see Lewin on Trusts, 8th edition, p. 929, also 
eases summarized in re Hall’s Charity 

It appears to follow from the above that the decision in Rara- 
simha v. Ayyan(5) in so far as it is founded— if it is founded on 
the view that a trustee could not be removed hostilely under ; 
Eomilly’s Act — ^is not sound. 

No doubt he could not be removed hostilely as has been seen 
uuder section 82 of the Trustee Act, and it may be — especially 
as it is now stated that both the enactments were referred to at 
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the arguiueiit— that the learned Judges, although they do not 
expressly refer to the Trustee Act, had that enactment in mincL 

The similarity already noticed between the provisions of 
sections 32 and 34 of the Trustee Act and the provisions of 
clauses (a) and (h) of section 539 may be thought to some extent 
to favour the epnelusion that the relief given in the Code is subject 
to the same restrictions as that given in the English Statute. 

The determination of this question will, however, depend on 
wider considerations than the mere similarity of the provisions. 

These considerations vill be dealt vitli hereafter. It may, 
however, here be pointed out that, *while section 32 of the Tnis- 
tee Act speaks of appointing new trustees in substitution for, 
or in addition to any existing trustee or trustees, the Civil Pro- 
cedure Code in danse (a) speaks merely of appointing new trustees 
under the trust. The difference of language can scarcely have 
been unintentional. 

Before leaving this portion of the case it may also be as w^eE 
to notice that the procedure under the Trustee Act •was a 
summary procedure. The procedure is prescribed in sections 40 
to 43. Under section 40 of the Act the party might apply by 
petition for an order of the Oouid of Chancery, and might give 
evidence by affidavit, and the matter was to be disposed of by an 
order of the Court (section 43 of the Act). In this respect also, 
as will be seen hereafter, the language of section 589 of the Civil 
Procedure Code is materially different from that of the Trustee 
Act, 

Proceeding now to Eomilly^s Act, 52 Ceo. III., Cap* 101, its 
provisions, so far as they^are material, are as follows: — 

Whereas it is expedient to provide a more summary remedy 
in cases of breaches of trusts created for charitable purposes, as 
well as for the Just and upright administration of the same. 
Be it therefore enacted in every case of a breach of any trust or 
“supposed breach of any trust created for charitable purposes 
“ or whenever the direction or order of a Court of Equity shall 
“be deemed necessary for the administration of '-any "trust for 
“charitable purposes, it shaE be lawful ''for, any two or more 
“persons to presents petition to ’the" Iford Chancellor, Lord 
“Keeper or Lords Commisrioners'for 'the curtody of the Ureat 
“ Seal or Masterjof the Eolls for the time ‘’being, or tonthe Court ^ 
“of Exchequer stating such'’''complam4 and' ‘graying such relief ^ 
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as tke nattire of tho ease' may require, and it shall he lawful 
''for tlie LordOhaneellor, Lord 'Keeper and Commissioners for 
" the custody of the Great Seal and for the Master of the Eolls 
"and the Court of Exchequer, and they are hereby required to 
" hear such petition in a summary way and upon affidavits or 
"such other evidence as shall be produced upon |uoh hearing to 
"determine the same and to make such order therein and with 
" respect to the costs of such applications as to him or them shall 
" seem just ; and such order shall be final and conclusive unless 
" the party or parties who shall think himself or themselves 
" aggrieved thereby shall, within two years from the time when 
" such order shall have been passed and entered by the proper 
"officer, have preferred an appeal from such decision to the 
" House of Lords, to whom it is hereby enacted and declared that 

an appeal shall lie from such order.’’ 

The material portions are that in every case of a breach of 
any trust or supposed breach of trust created for charitable pur- 
poses, or whenever the direction or order of a Court of Equity 
shall be deemed necessary for the administration of any trust for 
charitable purposes, any two or more persons may present a 
petition to the Court of Chancery or to the Court of Exchequer 
stating such complaint and praying such relief as the nature of 
tile case may require and the Court shall make such order thereon 
as shall seem just. 

Prior to this enactment the only mode of proceeding in such 
breaches of trust had been by information of the Attorney-General 
and the new procedure was welcomed as giving a more speedy 
and less costly remedy — (see Lewin on Trusts, Chapter XXX, 
s. IV, and Story’s Equity Jurisprudence, Chapter XXXII). 
In its practical operation, however, the Act is said to have dis- 
appointed the expectations that were entertained of it, and the 
construction put upon the Act confined to comparatively narrow 
limits, the reliefs which could be granted under it— (see Lewin on 
Trusts, Chapter XXX, s. lY, clause 4, and the observations 
-pf Lord Eedesdale on, the Corporaiion of Ltullotc v. Q'reenhoime{l), 
The decisions on the point are summari 2 :ed in a note, which will 
be found hire OharUp{2),, It is unnecessary to go through 
;„tha decisions . there /cited, but speaking generally, although the 
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Court exercised wide powers under tlie Act in ike absence of 
adverse claims, or where third persons were not interested, the 
Act was held to be confined in its operation to simple eases of 
abuse of a clear trust and it was also held not to applj to cases 
of constructive trusts. 

It has been argued on behalf of the appellants that the In- 
dian Legislature, when framing section 539 of the Code of Civil 
Procedure, had the advantage of the experience derived from the 
practical operation of IlomillJ^s Act, and was therefore careful to 
frame this newly introduced .pro vision of the Code in such a way 
as to avoid the difficulties which had arisen on a eonstniction of 
the English Statute. This argument is one which from the nature 
of the case cannot well be supported otherwise than on the in- 
ferences derivable from certain considerations which will now bo 
discussed, and the first of these matters for consideration is the 
language and the apparent scope, as defined by that language, of 
the pK>visions of the section under consideration. 

Eomilly’s Act, has been seen, was intended to provide a more 
summary remedy than that hitherto existing. The procedure 
was to be by petition which was to pray for such relief as the 
nature of the ease might require, and the Court was to make such 
order thereon as should seem just. 

Two or more persons were empowered under the Act to put the 
Court in motion and the Act applied in every case of a breach 
of any trust or supposed breach of trust created for charitable 
piu’poses, or whenever the direction or order of a Court of Equity 
should he deemed necessary for the administration of any trust for 
charitable purposes. Comparing the language of section 5S9 of 
OUT Indian Code, the provisions of Eomilly’s Act last cited woitld 
appear at first sight to be very closely reproduced in the opening 
lines of section 589, viz. : In case of any alleged broach of any 
express ox constructive trusts created for public, charitable or 
“ religious purposes, ox whenever the direction of the Court is 
detoed necessary for the administration of any such trust.^^ 
Even, however, in these lines, there are these material differences, 
that the provision in the Indian Code applies to constructive trusts 
while Eomilly's Act was held not ,tO‘ B-pflj to-thm. in pa, He 
' 'Bro%mi(l)y and the words the *^^'direction ' of the'Court are substi- 
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fated in'the OiYil Procedure Code for fa© words- “ the direction or 
order of the Court in the -English Act. It is unnecessary for our 
present purpose to notice'- that the provision in the Cod© applies 
also to trusts for religious purposes. 

' Proceeding next to -the ' reliefs which can he given under the 
two enactments, we find that while the Court under Romilly’s Act 
'.was -to -make such, order' as shall seem just on the- prayer. for, relief 
as the nature of the ease might require, under the Code of Civil 
Procedure, the Court is empowered, besides the specific reliefs 
already noticed, to grant such further or other relief as the nature 
of the ease may require. 

These specific reliefs include, as has been seen in clauses (a) 
and (5), reliefs which were specifically provided for subsequently 
to Eomilly^s Act by a different enactment (the Trustee Act) and 
other reliefs, as to some of which it is, at least, doubtful whether 
they could be given under Eomilly^s Act. 

The language of the section in regard to relief especially iH 
the words ^ such further or other relief -as the nature of the case 
may require ’ appears to me wider than the language of Eomilly’s 
Act, and in respect of relief the section in its entirety appears to 
me to travel beyond the limits laid down by the express terms of 
the English Statute, as well as by the construction put upon the 
terms of that statute by the English Courts. 

Lastly, as to procedure, the procedure throughout under 
Eomilly’s Act is clearly expressed to be a summary procedui'e, 
and one of the points most debated at the argument in this case 
has been whether the procedure, under section 689 of the Indian 
Code, is to be held to be a summary procedure or in the nature 
of a summary procedure. 

In favor oi fa©' view_ that the procedure is not of a summary ; 
character, there is, , it. is-, argued in the first place, the heading of 
Chapter XL itself ‘ of suits relating to public charities/ and there 
is the provision in. the- section itself that the parties may institute 
a suit to obtain ^ a decree. Under Eomilly's Act andwnderthe 
' Trustees^ Act, the adjudication which, the parties were entitled to 
,,,,,6bfain< waS;fa be an order and without in any way relying on the 
. ' elear distinoiihn by- iefcition, in. our Indian Code between ^ decree ' 
;,wnd i 0 r|er/«,; it seems-reaspndble to infer from the use of the terms ! 
antf'draej-;. b-.te.Eaglisli Statute that the adjudica- 
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tion under the English Statute was one of a less formal and more SrsBitTA 
suminary character than that contemplated under the Indian Code. kiuIhka. 

The distinction between summary procedure resulting in a 
determination- by order is one which is well known to the Indian 
Courts (seej for example^ the Minors Act and the Succession 
Certificate Act) , and the Legislature would not have used in sec- 
tion odOj Civil Procedure Code, the words “ suit and decree/’ it; 
may fairly be contended, if they had intended to introduce merely 
a .summary procedure. . , 

This view is strengthened, by a reference to the Indian Trusts 
Act — -Act II of 1882, which Act is declared in section 1 .not to 
aj)ply to public or private religious or charitable endowments. 

This Act in section 72 and in section. 74 (in the latter section 
following the English Statute) provides a summary procedure by 
petition and ^Uinthoiit insUtuUng a for the reliefs therein 

specified, that contemplated in section 74 being the appointment 
of new trustees. This Act, viz., Act II of 1882, was passed in 
1882 at a time when section 539 of the Civil Procedure Code was 
amended and made applicable to religions endowments, and the 
preservadon by express terms of a summary procedure under the 
Indian Trusts Act, when contrasted with the provision in section 
539 of the Civil Procedure Code, that the procedure shall be by 
suit is, it may be said, peculiarly significant. 

On the other hand it is argued for the respondent that the 
peculiar position of chapter XL in the scheme of the Civil Proce- 
dure Code under Part V, Special Proceedings, and following 
immediately on the chapters relating to Eeferenee to arbitration,^^ 
Proceedings on agreement of parties, and ‘‘Summary Procedure 
on Negotiable Instruments,’’ warrants the view that suits other 
than suits of the character of regular suits were contemplated in 
section 539 of the Code of Civil Procedure. 

An observation of Mr. Whitley Stoked, the learned Editor of 
the Anglo-Indian codes, and an undoubted authority, voL II of 
the Anglo-Indian Codes, page 429, is cited in support of this view. 

In this connection, it may, perhaps, be observed that ' chapter 
XL of the Code wmiild appear to have been interpolated, if it may 
-be so said, into the Civil Procedure ■ Code _ of ;I877j at the last 
moment. The provision does not appear in the latest edition of . - 
the Bill sentbo this Court underAateT6th:-Ootob,6r ;1876,>and the 
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Act received the sanction of the Governor- General on the 31st 
March 1877. In the Bill of 10th October 187 6, chapter XXXIX, 
was as now Suininary Brpcediire on Negotiable Instfiiments/^ 

while in chapter XL related to Appeals from Original Deo.teeB.” 

I am not, however, able to see that the position of chapter XL 
in the Code of Civil Procedure, or the other argument cited affords 
any valid ground, in the face of the express language of the 
section and in view of the strong contrast between that language 
and the language of the English Statutes, for the opinion that 
the procedure under section 539 of the Civil Procedure Code is 
intended to be of a summary character. 

Moreover, if regard be had to the importance of the subject- 
matter of the suit, there is no reason why the suit should be of a 
summary character. On the contrary, there are very strong reasons 
w^hy it should not be such. 

It appears to me, therefore, that .section 539, Civil Procedure 
Code, differs materially both as respects the nature of the relief 
that can be granted and the procedure which has to be followed 
from the English Statutes on which the Court proceeded in arriv- 
ing at the decision in Narasmha v. A'j/j/an{l)f and that those 
statutes and the construction put upon them, can, therefore, he no 
safe guide in determining the construction of the provision in 
section 539 of our Indian Civil Procedure Code. I arrive at this 
opinion on a construction of the section itself and an examination 
of the English Statutes. 

Having arrived at this- conclusion for the reasons stated, it 
may now more appropriately than could hitherto have been done 
be pointed out that the inconvenience, which must manifestly arise 
from the construction that the reliefs contemplated in section 539 
do not extend to the removal of a trustee, would be very great. 
If the view that a trustee cannot be removed under the section is 
correct, it would appear to result that, while a suit for the appoint- 
ment of new trustees can be instituted only in the District Court, 
and after obtaining the required sanction, a suit for the removal, 
of a trustee, which must in most cases b© a necessary preliminary, 
will ordinarily have to be instituted elsewhere. 


the rules relating to the valuation of suits and jurisdio- 
ition/the latter suit would generally be instituted in a District 
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Munsif s Coiirtj aad another suit arising out of the same cause of SmmrtA 
.■aotion would hare to he brought in the District Court. Assuming keisicia. 
tile cause' of action in ‘both suits to be the same— an assumption 
which in the conditions stated may not unreasonably be made— the 
splitting of the suits wnuld he opposed to the proTisions of section 
43 of the Code of Civil Procedure. It may also^ I think, fairly bo 
conceded, as was mamtaiiied at the argument, that the object of 
the section would be in great part defeated it‘ the Court had not 
power in a suit framed under the section to remove a defaulting 
trustee. The object of the section is to take cognizance of 
breaches of trust of the special class stated and to give direction 
for the administration of the trust in furtherance of the object of 
the trusV How, it may be asked, is the object lobe effected if 
the hands of the Comt are tied in regard to the removal of the 
trustee ? ■ The new trustees to he appointed under the section are, , 
not, as is' the case in regard to the trustees under section 32 of the 
^ '^English Trustee Act, expressed to be appointed in substitution 
„ for, or in additim to, the existing trustees. The power' is appa- 
rently unrestricted and the basis of the suit being an alleged breach 
of trust, the Court is presumably not to act imless the alleged' 
breach of trust is ascertained after trial to be well founded. As 
it IS not every^ breaoii of trust which of necessity renders it 
obligatory t<A remove a trustee, the section may,, it *seems to mej 
not unreasonably, be read as if it contained the words in case 
of a trustee being found to have committed a breach of trust 
which renders his removal necessary, the Court may appoint new 
trustees,” 

If the Court cannot, on such a result being arrived at, remove 
the defaulting trustee, the power to appoint a new trustee seems 
uncalled for and the remedy futile and illusory. 

The words of the section relating to relief, viz., such further 
or other relief as the nature of the case may require/^ are, . cer- 
tainly ia my opinion, wide enongh to render sucli a futile residt 
a far from necessary conetruotion. The omission, howeTer, from, 
the section of any words directly importing a power to remote a 
trustee has been much pressed on the dde of the respondent, and 
*an inference against the 'existence of a power to remove a trustee 
. has been said to be derivable from seotion 14 of Act XX of 1863, 
in wbicb' power is expressly given tp Courts ; to., xem^ ; 

of a mosque or temple. For the jreasons a,lready stated, however, v i 
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I am of opinion that the omission of any express proYision con- 
ferring a power to remove has not the significance sought to he 
given to it. ^ - 

'♦ In oo'iinectioii with t-his' portion of- the oasGj the argnmeiit has. 

also extended to a brief esamiaation of the state of the law on the 
subject of the removal of trustees of such charitable or religious 
institutions as are described in section 539 anterior to the enact- 
ment of that section, it having at one portion of the’ argument 
been asserted tbat;no suit for the removal of a trustee presumably 
lay before section 639 found a place in the Civil Procedure Code. ■ 
The provision now enacted as section 539, Code, of Civil Pro- 
cedure, made its appearance for the &8t time, as already noticed 
in the Civil Procedure Code, Act X of 1877. It found »®.o place 
in the firs* Civil Procedure Code, Act VIII of 1859. 

Apart from authority on the subject, there can however be no 
question that a suit would, at any period of our administration, 
have lain for the removal of a trustee on the ground of Ms having . « 
committed a breach of trust. That the Supreme Court possessed 
the jurisdiction scarcely requires to be stated. The Courts ad- 
ministering justice outside the Presidency town also clearly pos- 
sessed it. hVom their first, establishment these Courts were vested 
with an equitable jurisdiction {tide Eegulation Il^of 1802, section 
17 )v and the power to remove defaulting trustees is a |>ower wMbh 
the Comts of Eqirity in ’England have indisputably exercised in a 
loi^ series of cases (fide Story’s Equity, §§ 1287, 1288, 1289 
and the eases there cited). There is, however, express authority 
on the subject in our own High Court Reports, viz., . in Pon- 
namhnh Mi>daiii/ar v. Tamgitna Ratim Pandia Chinmlambiar(l), 
.In that case,, a District Judge had dismissed a suit for the re- 
moval ^of a trustee of certain charitable trust who was charged 
with malversation, on the groimd that in Ms opinion Eegulation 
VII of 1817 required that applicatibn should first be made in 
such oases to the^ Board of Eevenue. The High Court observed 
that the decision of the Distriot Judge was wrong: — ' 

■ The Courts had unquestionaUy jurisdiction in such eases , 
prior to the enactment of Eegulation VII of 1817, and there 
“ffl Nothing in. the Eegulation to deprive the Courts of their* 
|uaisdiotiou, while it gives the Board ‘of Eevenue the power . 
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and imposes upon it the duty of interfering wheaever it appears 
necessary to do so for dhe proteotion of diaritable eiidowHieBts. * 
The Begiilation is clearly mtended to he suppleiiiontary of exist - 
ing^ remedies. This was held by the late Siidr Court in the 
decision in Kassi/mssi/ K'mtm Flitter v. Veingah Shmigrmmai 
t/owi:(d) which was followed m^tlarmimma Chnrry'W Tnndree 
Comara Tata Ckarrg(2)F 

Besides the case cited, there appear to' be no other reported 
decisions on the matter. The power of superYision conferred by 
the Eegulation and exercised by the Board of ■Revenue may not 
unreasonably, perhaps, be taken to account for the apparent paucity 
of suits relating to such trusts. The case of the AUorneg-^QemntJ 
Y. Brodie{Z) was also referred to, but it merely decides that the 
then Supreme Court of Madras had. an equitable jurisdiction simi- 
lar to and corresponding with the equitable jurisdiction exercised 
by the Court of Chancery in England over "charities. 

The power 'then to remoYe a trustee for breach of his trust 
■ undoubtedly existed prior to the enactment of section 589 in the 

VP hat then, it may be asked, was the intention of the Legisla- 
ture according to reasonable presumption in enacting the proYisicm 
which first appeared in the Code as section 639 of Act X of 1877. 

On behalf of ‘the respondent dt has been urged that it was 
the intention of the Legislature to confer a special privilege by 
enabling two or more persons to sue in the case supposed for 
certain specified reliefs only, but in the case of the relief being 
for the removal of the trustee, to leave the persons having the 
same interest to their ordinary remedy by suit after obtaining, if 
necessary, the permission of the Court as provided in section 30 
of the Code for one or more to sue on behalf of all, "and it was 
also argued that the section was confined to non-contentious cases . 

In India noii<oontentious suits of this class are, it may be 
remarked, as far as my experience enables me to" spealv, compara- 
tively few, whatever may be the case' in England. ,, / \ 

In my opinion this argument does not give a reasonable view 
of the intention of the Legislature. 'The object aimed^at was, it 
appears to me, to consolidate and embody . in, one definite' provision 

^ ' ' ' ^ ^ ■ ^ ^ 7 ' ' !! ■ 

.(!)' Sadder PecisioES of 1858, p. 39. . (2) "Sadder "Bebisioas oi 1858, p. HI. "i 

(3) 4 MX A, 190.^, 'Ij 
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the procedure to be foEowd iii British India in soits relating to 
piiMic eharitable and reKgious endowments other than the limited 
classes of sneli endowments. wMeh fall to be dealt with under Act' 
XX of 1863* It cannot reasonably be contended that the inten- 
tion of the Legislature *was to take aw^ay any existing remedies, ^ 
but if such was not their intention, and- if the intention wm not to 
embody the law of procedure in one single provision, then we are 
landed on the anomalies and difficulties already noticed of the, 
party moving the Courts having t<r split up his suit land seek for 
one relief in respect of the dismissal of a trustee in a Court subor-^^ 
dinate to the District Conrt and for the other specified reliefs in 
the District Court itself* 

Such a state of afiaiivs could not, I think, it may reasonably be 
ooaeluded, have been the intention of the Legislature. 

. i\>r the reasons stated, therefore, I arrive at the conclusion that 
the opinion expressed in the ease of Namsimka v. Apj(m(l) that ; 
section 589 of the Code of Civil Procedure is 'subject to the 
restriction imposed by the construction placed by the English 
Coiu'is on Eomilly’s Act and on the Trustee Act, 1850, is not 
well founded, and that, although the power to remove a trustee is 
not in express terms, given by section 539 of the Code of OivE ■ 
Procedure, it is a power #Mch, from the nature of the case, may ■ 
reasonably be held to have been 'given under the*wide‘ words ^snoh 
further or other jelief ^as tfie nature of the case may require/ 

For the reasons stated, I would allows the appeal, and reversing 
the decree of the District Judge, I 'would remand the suit for trial 
on the merits. The costs of tins appeal, and in the Lower Court, 
will abide and f oEow the result of the retrial. 
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APPELLATE OEIMmAL. 

Before 6ir Arfimr J. R. OolUm, KL, Chief Juslice, and 
Mr. Justice Weir. 

QUEEN-EMPRESS V 


SUKA SINGH AND ANOTHEE.* 

(Jit}/ of Mad MS Foliee Act {Act III of 1888, Madras), s. 71, els, xi and xx—Oroiod 
collected htj music— Ohstntetion of street— Music performed In prlmtt^ place. 

Members of tlie >Salvation Army were found by the IMagistrate to liavtj played 
tambourines and sung at the angle of a street in Madras, and thereby collected 
a crowd which thronged the street, and they were convicted of ohreiiees under the 
City of Madras Police Act, s, 71, els. xi and xv. 

Held on revision, that, since the intention of the accused was to collect a crowd 
in the street, the conviction under cl. xi “was right, whether or not the place, wher^i 
the accused played and sang, was a private place; but that, if it was a private 
place, the conviction under cd. xv was wrong. 

Petition under sections 435 and 439 of the Criminal Procedure 
Code, pra,ying the High Court to revise the finding and sentence 
of Sultan Moidiii, Presidency Magistrate, Black Town, Madras, 
in calendar case No. Ib4)75 of 1890. 

The accused were eonrieted of eonimittiug offences against 
the City of Madras Police Act, s. 71, cis. xi and xv, under eir- 
cumstanoes which appear sufficiently from the judgment of the 
High Coiud. 

The provisions of the section in question are as follows : — , 
Whoever, in any public street, road, thoroughfare, or place 
of public resort, commits any of the following offences shall be 
liable, on conviction, to a fine not exceeding 50 rupees, or to hn- 
prisoninent, which may extend to one month 
j xi. Whoever causes any vehicle 'to remain or stand longer' 

; than may be necessary for loading or unloading,', 'exeept^ at places, 
'appointed for the purpose by the Commissioner,- nr ^ fastens aiiy" 
horse or other animal so as to cause .obstruction, -or in any way 
wilfully obstructs or causes obstruction to .the “frea. passage of any' 
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QvmK^ X?* WlioeTer teats - a dram or toai-tom oi blow a bom or 

Eumms '|;ieats or somAds mj brass or otlier inskumoEt or 

SuKA iimm. titoBsils or plays mj mmk except at siicb times aad^ places ' as 
slmll be^ from time to timcj allowed by the Commissioner.” 

- Ifr. B. F, G-rmii for petitioners. 

Tke Grown Prosecutor (Mr. IF. Grant) for tbe Crown. 

JiTDG:\iEXT.— The petitioners, who are members of a body 
known as tlie Salration Army, have been convicted under section 
71, dames xi and xv of the Madras City Police Act, and have 
been sentenced to pay fines. The case was tried summarily by 
the Magistrate, and there has been, so far as we can see, no 
evidence recorded in tlie ease. 

The Magistrate was not bound, under sections 263 a2id'362 
of the Code of Criminal Proeeclime, to record the evidence, but, 
m the ease was one of some public importance, we think ^ it is ■ 
to be regretted that he did not do so, more especially as the 
learnoc! counsei for the accused maintains that the Judgment is mis- 
leading, or at least ambiguous as to certain features of the case. 

The proceedings came, however, before us in revisions and we 
are bound to take the facts to be as stated in the Magistrate's 
Judgment, and ’we have no power to consider any facts other than 
those stated in the Magistrate's Judgment. 

’ As regards so much, of the conviction as is under clause xv of 
section 7i, it is argxied, on behalf of the accused, that the con vie- 
tioa is not sustainable, inasmuch as there was no evidence that - 
the accused played music in the public streets. In connection 
with this argument, we have to observe that the Magistrate's Judg- 
ment states that one witness deposed that the accused played music 
along Errabauloo Chetti street, after being warned against it by 
the Police. ^ ^ ■■ 

It ivas sought to be argued by the counsel for the accused 
that tMs incident occurred after the termination of the transaction, 
in respect of which the charge now under trial was laid ; but the ' 
; observation of the Magistrate 'in. his judgment does not 'show that 
Ihft ’was so, and, as already observed, we are bound, in the absence 
i '"of my record, to take a statement made in the judgment to mean' 
appears to mean. ■ - 

•Jv’; ' it, it would appear that the accused did play music 

ill; ’:th 0 ‘pribHc street, andy/,this-bamg;&^^^ fact, the accused 
; - wm mdoubteMy;lmbl6_.’unaar clause x v of the section. 
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iii 0 »y, howBYQTf Oil tMs purt ,of,tli6 iritiimite our 44 uebx» 
opinion timtj if tlie acoiised\liad not^ as, a matter of faet, been 
found to liave played in a puHio street^ but- on piiYate- }>rc> Singh. 
pertjs tke ooiivietioii, on this head, for merely playing music, 
except at siieli times and places as may be allowed by the 
Commissioner, could not liaTe been sustained. 

The provision in clause xv is, we consider, goveriieil by tlie 
words at the head of section 71, vk., whoever in any public 
street, road or thoroughfare, or place of public resort/’ that is 
to say, by virtue of the words at the beginning of the section, 
playing of music at times or places other than those allow''ed l3y 
the Ooiiimissioner must be the playing of mush? in a public? 
street, road, thorougiifare, or place of public resort, ond it follows. 

' therefore, that the playing of music, where there is no wilful 
obstruction of a thoroughfare caused thereby, is not in itself 
punishable, when such playing takes place on private property. 

The next ground of objection urged has been that the lan- 
guage of clause xi, whoever in any way wilfully obstructs or 
causes obstruction to the free passage of any tlioroiighfsre,” ' 
whenyead along with the words in the heading of section 71, 
already referred to, must be held to mean that, whoever being at 
the time in any piiblie screet, road, thoroughfare, or place ot public 
resort in any way wilfully obstructs or causes obstruction shall be 
liable, md that inasmuch as the accused were at the time, in 
respect of wMeli the offence is ■ charged, not in a public street, 

&c,, but on a piece of private ground, they are not liable under 
the section. 

^ V As to this argument it has, in the first instance, to be observed 
that the Magistrate’s judgment describes the accused as being 
■ at an angle of the street at the time of the alleged obstruction. 

TMs expression is somewhat ambiguous and may mean that the 
■' accused were aotuaily in or on the street, ; or that they were at/ 
some spot or comer closely abutting -on, the street. ' Taking it^ 
however, to have the latter meaning, it has to be considered 
whether the argument put forward, on behalf of the aoctisod/ is 
one wHoh 'Can reasonably be admitted.. . . ^ ' 

It, appears to iis^, on consideration, that' it cannot hayebeen. 

’ ' the yntention of the Legislature'- that /the/pexson causing ^ the 
. obstruction should actually he on .or 'in the. street- at the titnenf ■” 

, the alleged obstruction. The-wor^ .-nf- iho'- clause are very wide, ’ 
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viz,, %v!K>eTer/ m\aBy ''my,, wUMly obstnicts or causes ob- 
stnietioi!^ ^ it is'-ciear4liat It was the iDteiition of the 
Legislature to confer very e^ctensix'e powers on the City Police' 
for the control and regtilation of street traffic. 

A narrow eonsfruetioii of the terms of the seetitjiij such as 
is eoiitended for on behalf of the petitioners, %voiiId ohidonsly 
restrict very much the powers of the Police in respect of street 
traffic, and, in so far as it did so, would defeat the object aimed at 
by the Act, and it appears to us that a person oi* body of persons, 
who, although not actually in the street, are on a piece of ground 
m ill ii house iiiimediatelj" abutting on or adjoining a street 
have, under sueii conditions as were found to exist in this case, 
as nnieli power of obstniGting the traffic ly collecting a crowd 
as if they were adiialh^ standiug on the street. It is not disputed 
that tin? accused played music and sang on the spot where they 
were, iimnediately adjoining a street, and the effect of the music 
and singing, the natural and ordinary effect, and, think, we 
may mhl the intended effect and object (the players and singers 
being members of the Salvation Armyj “was to collect a large crow'-d, 
whicli crowd obstructed the free passage of the public road. 

Such being, in our new, the natural and ordinary result, as also 
the intended result of the action of the petitioners, we tliink, it 
.must be eoueliuled that the a<tcused. wilfully, oc., intentionally 
brought about that result, and, as the result w'as undoubtedly an 
obstruotioii to the traffic, -we think, they w'ere liable under clause 
xi of the section, pdthat the conviction under this clause, as well 
ss under clause xv of the section, must be sustained. 

Wo must, therefore, refuse to interfere in revision. 



Bejhre 3L\ Jnsfice Aj/i/ar ami Jfr. Jmtkf Siivjfh(ifa\ 

(PETITI02CER)y- ApPEI. 3:^NT, “ .'y' ; V/': 

■ 

SAAIA AIST) OTHEBS (CoUKTEli-lVriTIOKE^RB), liESPONDEKTS 

fjiv'il Fi'fjvcdnre Codv^ -s. HOC— suie — M'akfini h'rHjnhn'Uy. 

Per em \ — We do not consider that the eoiniucnceinent of ri Ooiirt sale, j-jrior iu 
the exj)iry of the. tbirtiotli clay or any delay in making- tin.' deposit vetjnired by 
s, HOC or the adjournment of the sale from time to time without sufficient ground, 
is more than a mere irregularity, 

Pf/imtiox under Civil Procedure Code, s. i>2:L praying tlie iJigii 
Ooiirt to revise} tlie order of S, Sul>ba Ran, JJistrict Miinsif o:l; 
(jiiittur, dated v4)tli April 1889, and appeal against the same. 

The petitioner was a judgment-debtor wJiose properly had 

the petition wtis that the sale be set aside b}* reason of vari(.JUB 
alleged irregalaritiics, the nature of which appears sufficiently from 
the Judgment of the High Court. 

The District llunsif referred to Araatirhiklam v. 
ehellam^l')^ Gooprr JSkif/i Dohey v. Eojf Luchmoapaf Sinyh Baha^ 
r/?fr(2), Mohmd Megh LciU Pooree y. Shib PerAmi Ma(If’(3)^ Bandy 
AKi'.Madhule Ghmider Nag{^)^ Macnaghien \\ 3Iahahir Pernhad 
8ingh{5), Bhim Singh v. Saman Singh{6), Intizam AH y. Namiu 
8ingh{7), and Lalishmiy, /rrA/n?uM./7j?(8), and dismissed the petition 
saying the whole I am satisfied that no , substantial injury 
has been proyed by the petitioner, although, it has come to 
light, there have been certain irregularities, in • publishing and 
conducting the sale as described above.’' / ’ ^ ' 

The petitioner preferred this petition and appeal.' ' . 

Mr., Rmmmami Pugu and Bamammi Mtulalkr for appellant. 

■ . '* Appeal against Ai)pellate Order No. 33 of 1800, ■ 

(3) I.LJl., 7 Cal., 34. ■ (4) IXJi, S.OaL, ,9821/ ■: 

(5) IX.B,, 9 Cal, 656. “ , (6) Lli.B,, ^ 

. ^ ' / (7) I.L.E., 6 AIL, 316'. : \ - (S)' 'm. 


18 ‘m ■ 

C)i!tober 16. 
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Ji’DGMEKT. — It is admitted that the appeal cannot he main- 
tained. « It must therefore he 'dismissed. 

As to the petition under section 622^ it is urged, that the sale 
was not merely irregular, but was wholly void ah imUo and that 
therefore the Oourts below exceeded their jurisdiction. Seeing 
that it was the present petitionerj the judgment-debtor, who put 
the Comi- in motion by applying under section 311, we are 
unable to see how the petitioner' can be heard to say that the 
' Court had no jurisdiction. 

As the ease was put by the judgment-debtor, the Court clearly 
had jurisdiction. Apart from this, we do not consider that either 
the commenesment of the sale prior to the expirj'-of the thirtieth 
clay, oi\ any delay in ' making the deposit required by section 806, 
or the adjournment of the sale from time to time without sufficient 
ground is more than a mere irregiihrity. 

Although we are referred to the decisions of the 'Allaha- 
bad High Court in Bakshi Nand Kiskore v. 3Iakk Chand{l)^ 
Jamih Y. Mathura Ganga Prasad y. Jag Lai Bai{Z)^ this 

Court has held that the omission to make the deposit imnaedi- 
ately, or the fact of the sale taking place before the exx)iration 
of thirty days, is not fatal to the sale, unless substantial injury is 
proved. 

The view taken fay this Court is also in accordance with the 
decision of the High Court of Bombay in Lakshmi v. If risk •• 

The petition is dismissed. with costs. 
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APPELLATE ORIMINAL. 

Before Sir Arthur J. H. OolUits, Kt., Chief Jmtiee, mul 
Mr, Justice Weir. 

QUEEN-EMPBBSS 

■■■ V. 

VBNKATASAMI.* 

0§te(i JM {Aoi XJF #/ 1866), s, 48 — Seot'eting mid fniadtUenUg appropryMmj 

HierS'^Tkefi-^IHskonesi misappropriaiwi—Pemi Oak {dot XLV o/ I 860 ), 

'■ ."SiS* 403. ... 

Tlie accttsedj being in tlie employ of Grovommentin the FostOOicc Department^ 
while assisting in tlie sorting of letters, secreted two letters with the iiiteutiua of 
handing them to the delirery peoa^ ’and shaidng witli him certain moneys payable 
upon them. He was charged under the Indian Post Office Act, s. 48 : 

Mdiii (1) that since the intention of the accused was not to prevent the delivery 
of the Mfors to the addressees, he was not guilty of the offence of secreting thorn 
.within the meaning of that section ; 

(3) that he was guilty of the oflEence of stealing and of fraudulently mis- 
appropriating the letters within the .meaning of that section, and of the oilence 
of theft and of attempt to commit dishonest misappropriation of property within 
the meaning of the Penal Code . 

Case referred for the orders of the High Court, under section 
438 of the Oriminal Procedure Code, by E. 0, Johnson, District 
Magistrate of Gan jam. 

, , ' The case was stated as follows ; — 

llie accused, in this case, a postal peon, was charged with theft in respect of 
two letters. The Senior Assistant Magistrate has discharged him under section 
** Criminal Procedure Code. 

The facts of the case, as proved, are as follows : — The accused was assisting 
*Hhe head clerk to sort letters. While so doing, he was observed to secrete two 
** letters in Ms cloth. The head clerk called the Postmaster, and accused was 
** searched, two bearing letters being found in Ms .cloth, Whm questioned, he 
said that he intended to give them to the delivery, peon, and to share with Mnf 
the bearing postage, which he would collect, . , 

‘ " ' ' The Senior Assistant Magistrate observes :•— * The accused did not intend to 
fraudulently appropriate the letters, nor did hO' 'wHfully secrete them, the words 
“'implying, as I understand, wilM intention to keep them out .of 'the possession of 
“the addressees and not covering the tetion'. of 'the accused -In' this case. The 
“ acc-used was originally charged with theft, but, as' there Wp no'intention to 
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“ away the letters aadtberety oaasa gain to himself, the accused was not guilty 

of tills offence.’ 

1!liis reading of the law, ^ as it appears to me, is clearly wrong. The letters 
were in charge of the Postal Department for a douMe i3iiri}ose--{l) for delivery to 
the addressee, (2) . lor the recovery of the bearihg postage due to Goverixmeiit 
* ^ thereon.. The act of the accused frustrated the second of these purposes, and 
was in so much a ‘ fraudulent appropriation ’ of the letters ; thus constituting an 
** oheiice under section 48 of the Post Office Act. Moreover, as long as the 
k'liurs were in the possession of accused with an honest intent, thoj" were in the 
** constriictivc possession of the Postmaster. As soon as he concealed them with 
a clishonest intent (an intent to defraud Gloveniment of the hearing postage), 
they ceased to he any longer ill the Postmaster’s possession; and the act of the 
“ accused amounted either to theft, or eiiminal misappropriation. 

** This being so, the accused h^is, I consider, been improperly discharged ; and, 
if the Judges of the High Court are of the same opinion, I request that the 
order of discharge may be set aside and that the Senior Assistant Magistrate , be 
ilirceted to replace the ease on his file, and to frame a charge against the accui^ed, 
and dispose of the case in 'accordance with a correct view of the law.” 

Coimsel were not instructed. ' ' 

JrDGHKNT. — The accused, in this ease, was in the employ,, of' 
the Post O'ffiee at Berhamporej and the facts found are that, on the 
arriral of the mail, he assisted the sorting* clerk in sorting letters, 
and that, while so doing, he was observed to secrete two letters 
in his cloth. The head clerk called the Postniaster and accused 
was searched. Two bearing letters were found in Ms cloth. When 
questioned, he said that he inteudet.l to give them to the delivery 
peon, a.?id to share witli him dhe bearing postage, which the latter 
would collect. The Senior Assistant Magistrate, before whom the 
accused was charged, was of opinion that the aceped did not 
intend to fraudulently appropriate the letters, nor did he wilfully 
secrete them, the words implying,, in the Magistrate's opinion, 
wilful intention to keep the letters out of the possession 'ol the 
■ addressees and not covering. the action of the accused. ■ 

1.1ie Magistrate observed also that the accused was originally 
charged with theft, but, as there was no intention to take away 
the letters and thereby cause gain 'to himself, the accused was not " 
guilty of this offence. ' 

_ The^ Magistrate accordingly disdmrged the accused under sec- 
, ‘jiionV^SS,' Criminal Procedure Code. . 

' teb Bistriot Magistrate submits that the order of the Senior 
„ Ass^nl Magistrate,, discharging the accused, is erroneous in law. 

11fi:jp^^^Moit.,vwe oi)serve,,'Kas brouglit undfer seotion 48 of 
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tlie lEdiaii Post Office Act, the material words of wMeli, in so far 
as we are eoacemed with the section in this case, are as follows : 

“ Whoever, heiiig* in the employ of the GovenimeEt, in the 
^^Post Office Department, shall steal, fraudulently appropriate, 
or wilfully secrete, destroy or throw aw''ay any letter or other 
“ article seat hy post, &e., shall be punished with iiiiprisomiient 
of either clf3soriptioii for a term not exceeding seven years and 
shall also be liable to fine/’ 

We are of opinion that the view of the Magistrate that the 
accused did not intend to wilfully secrete the letters within the 
meaning of the seotion is correct on the facts found. The words 
in ijiiestioii appears to us to be directed to siieh a sec3retmg or 
coiieealniei.it of letters as w-oiild frustrate or tend to friisixate 
their delivery to tlie addressees. 

We are of opinion, hoivever, that the accused ivas otherwise 
liable under the section, and that the discharge is eiTOiieous for 
the following reasons 

The intenaoii of the accused was admittedly a dishonest 
intention, viz., that of causing wrongful gain to himself and 
wrongful loss to the Post Office. To carry out that intention, he, 
for the time being, took the letters into his own pe.rsonal possession 
and out of the possession of the Post Office, or, in other words, he 
appropriated the letters. The letters were, until delivery, property 
to the possession of which the Post Office was entitled and should 
have been handed over in the ordinary course to the delivery peon, 
whose possession would, of course, in point of law, have continued 
to be. that of the Post Office until such time as the letters wore 
delivered. The accused, by taking possession of the letters with" 
the dishonest intention whioh he admitted was guilty, we oonsL" 
der, of the offence of stealing and of fraudulently appropriating 
the letters within the meaning of the section., and also of the 
offence of theft and of attempt to commit dishonest misappro- 
priation of property within the meaning of the Penal Code, 

.For these reasons, we are of opinion,'' that the discharge 
the accused was erroneous in law, and -we accordingly set aside the 
order of discharge and direct that the. accused., be retried by the 
Senior Assistant Magistrate. 

. Ordered accordingly* 
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Before Mr. Jmtiee Sandley and Mr. Jnstioe Weir, 

BAMA.YYA (PLAnsnii'F), Apsex-lant, 

" -2?. 

GUBUYA AXD OTHEES (DEFElfI)A3S[T3}, EeSPONDENTS.^^ 

Tmnsf&y ofmr^rty Act {Act IF of m2), ss, 6S(d), m--irsufrueimmj mortgage 
‘With a im&oml cmmmit — Huit hy mortgagee for sale. 

In a suit for sale by a mortgagee, it appeared that the mortgage comprised 
a covenant bv tlio raortgagpr for payniont of the mortgage amount, hut otherwise 
answ'crecl the definition of an usufructuary moiigage containcil in Transfer of 
Property Act, $. 58(d') : 

EM, that the mortgagee was not precluded by Transfer of Property Act, s, (17, 
from bringing the property to sale under the mortgage. 

Second appeal against the decree of V. Srinivasa Charlii^ Sub- 
ordinate Judge of Ooeanada, in appeal suit No. 414 of 18B8, 
reversing the decree of V. Kristnaimirti, Acting District Munsif 
of Amalapuram, in original suit No. 173 of 1888. 

Suit by a mortga^gee to recover the mortgage money and 
in default of payment to bring the mortgage premises to sale. 
The mortgage instrument was as follows : — 

“ Usufructuary mortgage bond in respect of inam land cxoeutod on, the 27th 
June 1884, corresponding to tho 6th xishada Sud4a of the yeai' Tharana, to 
<< Vissanna^mdhanulu Claru, son of Bokha Abbavudhanulu Garu, Brahman, 
** Inamdar, residing in Vakkalanka Agi*aharam, by us both jointly Itavi Mu^tanna 
Qaru’s son, Guruvanadhanulu and his undivided son, Ohenulu, Brahmans, 
Inamdars, residing in Burivari Mukkamala. The amount of loan received from 
you this day on account of our urgent necessity is Rs. 300 (thi^ee hundred 
rupees). The amount agreed to be paid to you for the interest hereof is Rs, 30 
(thirty rupees). For the discharge of the said interest amount, 5 acres of land 
i^dth fruit trees thereon, which ’goes by the name of Mamidethota .Pampu, which 
is situated to the south of Madugu (water-course) and which is owned by us 
in the village of Mimipanavalle, attached to the Sub-Registration Bistrict of 
“ Eottapeta, Amalapuram taluk, Godavari district, have been made over to 
your possession this very day (for being enjoyed) for 4 (four) years from this 
« year up to the year Sarvajithu. ' It is settled that wo should pay the principal 
amount to yon in three instalments ^dthin this period. .In' defnuJt of pa^nnont 
‘‘ of the principal amount within the SOth Palguna Bahula.of the year Sarvajithu, 

« it is settled that you should continue to, enjoy the same, for interest in the afore- 
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said manlier from tlie year Sadvadari, and i'f the prmcij>al money he paid in the Bamayya 
SO tli Palguna Bahiila of any year make over to our possession the said land with v, 
trees in the same j’-ear. It is settled that out of the mango, palmyra, hanjmii and CfuKU\A. 
**■ other trees standing on the said land heloaging to my junior paternal luicle and 
in the enjoyment of Dokka Karasanna Garu, deducting the half-share helonging 
“ to ray junior paternal uncle and in the' enjoyment of Dokka Narasanna Guru, 
the remaining liJilf appertaining to my share should be enjoyed bj^ you according 
to marnooi hitherto. It is settled that we ourselves should x^ay the quit-rent and 
‘ other taxes due on the said land hitherto. 

Boundaries of the said land. Plot 1, — ^East, inam of Upathiyala Ayyaiinaand 
“ others ; south, boundary lane ; west, inam belonging to our junior j>ateriial uncle 
“ and in the enjoyment of Dokka ISTarasanna Garu; north, ditto, consisting of 3 
acres with the aforesaid boundaries. 

“ Plot I. — East Kodamartivar’s inam ; south, inam belonging to my junior 
“ paternal uncle’s share and in the enjoyment of Dokka ISTarasanna CTani; west, 
Nemanivaru’sinam ; north, Kummarabunda consisting of 2 acres with the afore- 
^ said boundaries. Total 2 plots consisting of about 5 acres of land with trees have 
< ‘ now been put in your possession this day. This is the usufructuary mortgage 
bond in respect of inam land executed with consent,” 

The District Mimsif passed a decree as praj^-ed, but this decree 
was reversed, on appeal, by the Subordinate Judge, who dismissed 
the suit throughout. 

The plaintiif preferred this second appeal. 

S, Snhramamja Aifijar and P. Subrcmanya Ayyar for appel- 
lant. 

Parthmaradhi Ayyamjar for respondents. 

J UDGMBNT. —The q_uestioii to be determined in this second 
appeal is whether the plaintiff is entitled to a decree for recovery 
of the amount due to him Tinder his mortgage by sale of the mort- 
gaged property « The Court of Pirst Instance held he was,, so 
entitled and gave him a decree, but the Lower Appellate Court held 
he was not, and dismissed his suit. The mortgage was executed 
after the Transfer of Property Act came into force, and, therefore, 
the rights of the mortgagee are those declared by that Act. ■ 

Section 67 gives the mortgagee the right to obtain from the Court 
a decree for sale in the absence of a contract to the contrary, ’’ 
but with the proviso that nothing in that section shall be deemed 
{a) {inter aMa) io authorise a usufructuary mortgagee as. shoh’to 
institute a suit for foreelosufe or, sale. ' The'. term,;, usufructuary . 

' - mortgage is defined by section S8 (^)::|:<).''be:’-^^'When the mortgagor., 

' ” delivers possession of the mortgaged';;property to the mortgagee , 

^^and authorizes him to retain such ';possespon until payment of... 

^ ^ the mortgage money and to.receimt&'^ront^ TOCpwfite ^ 
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from the , property and to appropriate them in lieu of 
intex'est or in payment of the mortgage money , or partly in lieu 
of interest and partly in payment of the mortgage money.” 
No doubt the incidents here enumerated occur in the present ease 
and the mortgage^ would therefore be a usufructuary mortgage 
within this definition, but for the fact that the mortgage deed 
contains a covenant for payment of the principal by a certain date. 
Chathu V. Ktmjcm(l) is an authority for the position that a mort- 
gage is not a usufructuary mortgage within the meaning of the 
Transfer of Property Act if there is a covenant to pay the mort- 
gage debt. 

The Subordinate Judge holds that the mortgage is of the 
kind defined as anomalous ” by the Transfer of Property Act 
and therefore to be governed by the contract of the parties and 
that by the contact in this case the mortgagee is precluded from 
suing for sale of the mortgaged property by the provision in the 
mortgage deed that, in default of payment within the prescribed 
time, the mortgagee sha^ continue to enjoy the mortgaged 
property for interest as before. This iDrovision is one in favour 
of the mortgagee, extending his security beyond the prescribed 
period, and does not, in our opinion, take away his right, arising 
out of the covenant to pay, to sue for sale of the mortgaged 
property. 

We reverse the decree of the Lower Appellate Court and 
restore that of the Munsif. The plaintiff is entitled to his costs 
in this and the Lower Appellate Court.’* 


(1) I.L.K., 12 Mad., 109. 
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APPELLATE GIVIL, 

Before Hr. JmUoe Mutkisami Ayyar and Mr. Justice Best^ 
AOEA BANK (Plaintiff), 

HAMLIN (Defendant No, 1).*^* 

Civil .Procedure Code, s. 290- Gourt-auotion — Withdrawal of bid. 

It is compotent to a bidder at a Court auction-sale to withdraw his bid. 

Case referred for the opinion of the High Court, under Civil 
Procedure Code, s, 617, by W. E. T. Clarke, Subordinate Judge 
of the Nilgiris, in the matter of execution petition No. 39 of 1889 
in original suit No. 1 of ] 889 on his file. 

The ease was stated as follows : — 

On 20tb. January 1890, two estates known as ‘ Obembali’ and ^ Burnside,* 
respectively, were put up for sale by Go art auction, being the property of the 
judgment-debtor in original suit No, 1 of 1889 on the file of this Court. At 
such sale, i&'Ii’. David, on behalf of plaintiff (who had permission to purchase), 
** bid Es. 10,005 for ‘Ohembali’ and Es. 3,005 for ‘Burnside,’ but, on 21st 
“ January, Mr. David intimated to the nazir that he wished to withdraw these 
“bids, and, on 22nd January, informed the Court of his wish to withdraw\ In 
“ these circumstances, the Court adjourned the sale of these properties for two 
“ months from, 22nd January 1890. 

“ As no definite rules have been laid down by the High Court as to the power 
“ of bidders at Court sales to withdraw their bids, and as I entertain a reasonable 
“ doubt whether such a practice is permissible, and the matter being one of import- 
“ ancG and general interest, ’ it seems to me it would be as well to have it settled 
“ authoritatively aud finally now the point has been raised. I accordingly refer for 
‘ ‘ the decision of the Honourable the Judges of the High Court the following quos- 
“ tion :—Is it permissible for bidders at Court sales to withdraw their bids ? 

“ In my own opinion, unless it be deemed that Court sales stand on a different 
* ‘ footing from ordinary auction sales, the Court has no power to prevent a bid 
“ being withdrawn at Court auctions, for, apparently, a bid is not finally accepted 
“atari auction until the tammer falls, and until such acceptance is complete, a 
“ buyer may withdraw his offer (sections 5, 7 and 122, Indian Contract Act, (1872) ). 
“To allow this practice to obtain, however, at Court sales, may be productive 
“ of much mischief, and, certainly, in many cases, will cause sales to be protracted 
“ to an indefinite period ; thus hon$>-fide buyers may be discouraged, business be 
“ hindered, and the Court and its officials 'put to great trouble^and inconvenience. 
“ I believe it is often the practice to insert a clause in conditions of sale that 
“ bidders may not withdraw their bids, and, should the High Court be of opinion 
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tliafe at Court auctions a bidder cannot otberwise be“preveTited from mthdrawing 
bis bid at any time before tbe hammer falls, I would crave permission to insert 
a proinbition clause of the nature alluded to in auction sales by this Court.” 

Barclay and Morgm% for plaintiff. 

Defendant was not represented. 

Muttosami Ayyab, J. — On the 20tli January ISOOj two estates • 
known as Ckembali ’’ and '' B^irnside were piit np for sale in ' , 
execution of the decree in original suit No. 1 of 1889, on the file of 
the Subordinate Court at Ootacamund, Mr. David bidj on behalf 
of the plaintiffj Es. lOfoOo for Ohembali ’’ and B-s. SfoOS for 
'' Biunside ; but he intimated his wish to withdraw these bids 
to the nazir oii the 2 1st January and to the Subordinate Judge 
on the 22nd. The Subordinate Judge refers to this Court the 
question whether it is permissible for bidders at Court sales to 
witlidiaw" their bids. . . ,, ‘ , 

I am of opinion that the answer must be in the affirinatiye. 
Until the lot is knocked down and the sale is concluded, the Court 
may, in its discretion, adjourn the sale under section 290, Civil 
Procedure Code, and it is bound to stop the sale of the judg* 
ment-debter satisfies the decree before the lot is knocked dowui. 

It is clear then that, until the lot is knocked down, the. Court has 
a loeuB pemlentm and it follows, in the absence of -some specific 
provision to the contrary, that bidders are intended to be placed 
in a similar position. It appears that, in the ease under reference, 
it was not one of the conditions of sale that bidders were not at 
liberty to withdraw their bids. For these reasons, I answer the 
quastion in the affirinatiye. 

Best, J. — The question submitted for consideration is whether 
it is pennissible for bidders at Court sales to withdraw their bids F 
I agree in answ^'ering this question in the affirmative. An offer 
to buy or sell may be retracted at any time before it is imcon- 
ditionally and completely accepted, by words or conduct ; and 
a bidding at an auction is a mere offer wKich may be retracted 
before the hammer is down. Such is the rule with regard to 
'auctions in general, and "the same must be held to be applicable 
•also to Court auctions, -in the absence of any Jaw or rule to the 
i<fontraryr:J\,'- ■; 
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PEIYY COUNCIL. 

SRI BAJA BAT.RUOHARLA JAGANNADHA RAZU, Zamiotar 

os MiRATOI (DEIOTDAIfT), 

AKD 

SRI RAJA SATRUOHARLA RAMABHABRA EAZU ard 

OTHERS (PLAraTIEFS).''' 

[On appeal from the High Coui’t at Madras.] 

I^resent of a zmmndari onglnaJly equating before 1759 — Grant by Govern^ 
meni in 1802, mid again in 1835 of the mme zmnindari — Ahsenee of intention to 
(jnmt it <?s impartible — SanadA-’mil/dyatA-istimrari. 

Although it might be taken that the Mirangi zamindaii was formerly held on a 
military toniire under a raj, and that it continued to ])e held on the same tenure 
afte/it had been incorporated in another zamindari, and, subsequently, when, by 
conquest, it became part of the Yizianagram zamindari, which was dismembered 
in 1796. And, even if "impartibility was the rule then applicable to the estate, yet 
the subsequent dealings with the zamindari, the nature and terms of the grants 
under which it was held after 1802, and the absence of proof of its having been 
impartible during the present century ; also the character of the estate, which 
was in no way distinguishable from that of an ordinary zamindari assessed to the 
revenue, all led to the eoncliision that the zamindari was now partible. 

, It wavS clear from the Icabuliyat, or instrument of assent to the sanad-i-milkiyat- 
i-istimrari of 25th April 1804, that the latter was in the ordinary form of such 
grants, and there was no ground for inferring that the G-overnmeii.t intended to 
create an impartible zamindari, or to restore an old one with impartibility attached. 

In 1835, there was, for a second time, such a dealing with the estate by the 
Government, in granting it again by sanal, as showed that there was no intention 
to the effect above mentioned. 

The case of the Kanmpur Za.mmdm'i{l) situate in Behar, as to which their 
Lordships in 1867 held that it must be taken to retain its previous old quality of 
impartibility, after having been granted in 1790, was distinguished. 

Appeal from a decree (13th March 1888) of the High Co'urt( 2)5 
affirmiag a decree (I4th Decemher 1885) of the District Judge of 
(Jan jam. . ' ' . ' ' 

The suit out of which this appeal arose was brought by three 
uncles of the minor Zamindar of Merangi to obtain a decree 
against Mnij he being entered in" the ■revenue 'records .-as sole pro- 
prietor, for partition of that ©state with' mesne profits from the 

. ^ Fmmt : Lord Hob house, Lord MAomoiXTiNy Sir'H; 'Peagook, Sir R. Oouck, 
and Mr. Shakj) (Lord Shand). “ ' y 

' ( 1 ) Mabog Seer Teriab Sahee v. Maharajah Mpndft 12;,^ M J A. , 1. \ . 

{%) Jayamika Y, 
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Sej e.ua ; year 1873, when they were esolnded from possession. The plaint 
Satec-ohaeia n 884) stated that the istimrar was issued at the permanent settle- 

iBoiit in the name of Sri Ganga Razii who was one oi the 
BeiBaia sons of Venkata Pathi Eaza, manager for the family. The 
IIkIbhTdea ss^nad was not produced, hut only the kahuliyat, dated 25th April 
BAaii. 1804. After his death, and in the time of his son, who succeeded 
him, the mmindari was,: on 20th June 1833, sold and was pur- 
.based by the Government. In 1835, it was restored with a new 
sanad, dated 22nd September 1835 to Jagannadha, son of the 
last preceding zamindar. He died in 1864 leaving four sons, of 
whom the eldest was recorded as zamindar^in the revenue papers, 
but, as the plaintiffs^ case asserted, managed the estate for them, 
and their minor brothers, who were now made parties defendant. 

The eldest son, Chandrasekhara, died in September 1869, and, 
bis son being a minor, the zamindari was taken under the manefg'e- 
ment of the Court of Wards (Regulation V of 1804). As manager 
and agent, the Collector in 1872 refused to divide the zamindari. 

The defence, which was filed by him, as Agent of the Court 
of Wards on behalf of the minor, set forth that Merangi was 
originally an impartible estate appertaining to a raj ; and that 
not only from the character of the original tenure, and by imme- 
morial usage and custom, but also by the terms of the sanad of 
1804, it descended to the eldest male heir. 

There being an historical account of the Merangi family among 
those of the ancient zamindari families and estates, given by Mr. 
D. F. Carmichael in the Vizagapatam Manual, at pages 301, 303, 
both parties accepted it as correct. This also was set forth in the 
judgment below, to the effect that this hunda came into the 
possession of the present family in the time of one of the rajas of 
Jeypore, in whose reign the zamindar of that time tried to make 
himself independent. He was, in the end, put to death, and 
Merangi was made over to Jaganath Raz, a principal Jeyporean,” 
who was called Satrucharla (destroyer of the enemy), a title still 
borne by his successors. About the year 1759, Merangi was 
incorporated with the neighbouring zamindari of Kurupam by a 
chieftain, who was afterwards overthrown, and both estates con- 
tinued under Vizianagram till its dismemberment in 1795, when 
they were restored to the old families, Satrucharla Ganga Raz 
.MarangL He --was- a descendant of the Jaganath Baz 
Vnpdn';i^hoi|i_Jhe^ title The admitted pedigiree 
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wticli also is set forth in Jagamtha v. Ramahha4ra(l) does not go s%i Eaja 
further back than Tammirazu, the grandfather of Ganga Eas, with 
whom the settlement of Merangi was made, after Venkata Eaz 
had been deprived of it for taking arms against the Government. Sei Eaja 
As to this, and as to the restoration of the zamindari to the EAMABHABiitA 
Satriicharla family, the Gommissionei’s appointedto carry out the 
permanent settlement stated as follows, in their report to Govern- 
ment, dated 22nd September 1803 : — 

On Mr. Webb taking charge of the district in 1795 Venkata 
Eaz, the representative of the younger branch of the family 
formerly in possession of the Merangi zamindari, was in arms 
against the Company, and his defection induced the Collec- 
tor to recommend Ganga Eaz being appointed zamindar as well 
*'^on account of his better pretensions than those of Venkata 
Eaz, as that he was descended from the elder branch of the 
family. This preference, it would appear, confirmed Venlmta 
Eaz in his opposition to the Company’s Government, and, on 
the breaking oat of the disturbances in Kimedi, he joined the 
party of J aggernath Deo. To detach him from this rebel, Mr. 

Webb considered it expedient to promote a settlement for his 
son Jagannath Eaz in the Merangi zamindari, by granting Mm 
a portion of the country. In this he has so firmly established 
himself that it is kiiovm by the name of China Merangi, and, 
as he makes all his payments directly to the treasury of the Ool- 
lector, he appears to consider himself as joint zamindar with his 
relation Ganga Eaz, holding immediately from the Company, 
though, on being required to set forth his pretensions, he did not 
attempt to prove more than Ms being a son of the younger 
brother of Ganga Eazu’s father, which, of course, established no 
right of participation. He must, therefore, be considered as hold- 
ing the share he now possesses through the favour of his cousin, 

Ganga Eaz. Consequently, he cannot advance a claim to partake 
of any addition that may be made to the zamindari either by 
^Hhe resumption of alienations or otherwise. If the tenure of 
Jagannath Eaz be viewed in this light, Mr. Alexander conceives 
that the permanent settlement need not be retarded, but that, on 
its taking place, an engagement may be entered into by Ganga 
Eaz with his relation for the temporary, or permanent, lease of 
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tlie country at present held by him adverting to the amount of 
the total jiimma fixed on the whole zamindari. We ooncnr in 
opinion with Mr. Alexander that an arrangement of this nature; 
was desirable as tending to preserve the peace of the country 
which might otherwise he disturbed by Jagaiinath Eaz ; yet as 
his claim originating only in the concession of the late Collector 
Mr. Webb, yielding to the pressure of temporary cireiimstaneeB, 
without the authority or even knowledge of Government, wo do 
not think that any reference should be had to him in forming 
the permanent settlement, which vre would recommend to be 
^^rnade exclusively with the acknowledged Zamindar Ganga Eaz, 
who will be at liberty to make what arrangement he pleases 
mth Jagaiinath Eazl’' 

The Government concurred with the Commissioners in their 
opinion that the permanent settlement should be concluded 
with the rightful proprietor Ganga Eaz.'’’ He, however, died 
before the sanad was delivered to him, and Chandrasekhara, his 
son, received it on the 25th April 1804. The latter fell into 
money difficulties, and his estate was sold under a decree of the 
Civil Court to pay his debts. It was purchased by the Govern- 
moiit for Es. 500 on the 20th June 1833. At this time a rebel- 
lion was going on in Palcondah. The Dewan of the late Zamin- 
dar of Merangi suppressed it, with the help of his retainers. They 
wez’e offered a reward, but entreated that instead of granting it to 
them, the Govornment would be pleased to restore Merangi to 
the ancient family.” This request was supported by the Special 
Commissioner, Mr. Eussell, and agi'eed to by the Government, 
and accordingly a new sanad was granted, on the 22nd Sep- 
tember 1835, to the minor son of the late Zamindar, Jagan- 
nadha. This sanad was in the usual form of such documents, 
except that it contained a special recital, stating the circumstances 
under 'which the estate had been lost to Chandrasekhara and 
restored to Jagannadha. This new zamindar w^as succeeded in ^ 
1864 by Ms son, also named Chandrasekhara, during whose life no 
attempt at a partition, was made by his brothers, the present plain- 
•tiffs.. In H869, Chandrasekhara’s son, the present defendant, 
Satnicharla Jagannadha Bazu, succeeded his father. No attempt 
was made to oppose the entry of his name in the eollectorate 
sOi^“ zamindar. In 187.2,^ however, a claim was mad© by 
harea'gWral partition of all the property 
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including the zamindari. But the claim was conceded only as Sei 
regarded the moYeable property, the diyision of which was erred 
to a panohayet. They made their award on the 7th October 1874. 

In June 1883 a foi’mal notice demanding a partition of the Sri Baja 
zamindari was served upon the minor Jagannadha, then under the Ramabhabea 
guardianship of the Court of Ward>s, and, on the refusal w^hieh 
fallowed, the plaintiffs commenced the present suit. 

The District Judge decreed in favour of the plaintiffs for a 
partition of the zamindari with mesne profits for three years, but^ 
without costs. In Ms judgment, he stated that the zamindari 
was originally held on a military service tenure from the Raja of 
Jeypore, He then traced its history down to 1821, and, after 
noticing the scantiness of eYidenoe as to the clevointion of the 
estate, and expressing his opinion that it could not he regarded as 
a principality or raj, he proceeded as follows : — As to immemo-. 

rial family usage, it appears that the estate had never been 
“ divided before English rule, and, in ordinary cases, where pro- 
^ perty descends to one member of a family, the presumption 
would be in favour of primogeniture, but any such presumption 
‘‘ would be much weakened in the present case when we regard 
“ the military nature of the tenure and the unsettled character of 
the Government in the last century, and would be quite in- 
sufficient to establish a family custom which must be proved by 
clear and positive evidence. Further, even assuming that the 
family custom of primogeniture formerly governed the descent, 
there was a breach of continuity in the oiistoip. for nearly half 
a century, and the old custom would not attach to the estate, 
restored under new conditions, unless the family subsequently 
showed their intention to adopt it."*’ 

Finally, he stated that there was nothing, at the time of the 
permanent settlement, to indicate that the Government intended ^ 
to create an impartible estate for the first time ' and his opinion 
was that there was nothing in the terms of the new sanad to con- 
stitute the zamindari impartible* From this decree the defendant 
appealed on the merits, and the j)laintiffs for costs. 

The High Court confirmed the decree of the first Court, except 
as to costs, which it disallowed altogether. 

The judgment of the High Court is given at length in the 
report of JagmiaiJia v. ;was delivered 
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Sui liAjA Kernmi^ J,, wlio commented on the break in the possession of the 
aiTsueiLAisni I 7 g() to 1795, and said that after 1795 the zamin- 

Bazt; tiaii was certainly not held on military tenure. He eonsidered 
Sai Eaja that from 1795, G-anga Baz was merely in possession on sufferance 
for seyen years, and that there was no reasonable ground for pre- 
Eazo. suming that it was the’ intention of the GoYernment to create an 
impartible zamindari. He thought that the terms of section 6 of 
the sanad, as to the right of transfer, was inconsistent with the 
idea that the zamindari was impartible, and was to remain so. 
As to the sanad of 1835, he considered that it only conferred on 
the grantee an estate of the same kind that his father had held, 
subject to the ordinary incidents. 

The j>laintiffs haHng appealed, Mr. <•/. D. Maijne and Mr. B, B. 
Michell appeared for the appellants. 

The decree of the High Court should be reversed, and the suit 
dismissed, the impartibility of the zamindari having been estab- 
lished. For impartibility to attach, the estate need not be trace(| 
to a ruling raj, but it was sufficient that the zamindari had been 
found to have originated in a military tenure, before the establish- 
ment of British rule. The zamindari was an ancient one, and no 
, evidence had been given that it had lost the quality characteristic 
of the tenures to which it originally belonged. There had been 
three periods in its existence, and, as to the first, the High Court 
should have held that down to 1795 the estate having been a 
military temne was impartible, and also by family custom. As 
to the second period, the circumstances under which in 1803 the 
zamindari was granted to Ganga Eaz, and permanently settled 
with his son showed that the Government did not intend to create 
a new zamindari, but to restore an ancient one. The restoration 
of the old title carried with it all those incidents of impartibility, 
and primogeniture, which were formerly believed always to attach 
to such estates. The tenns of the sanad, represented in section 6 
of the kabuiiyat, were not inconsistent with there having been an 
intention to restore an old tenure ; to create no new estate, but to 
select another holder in the old line, and that a single person. 
The terms of the sanad were, in effect, neutral upon the question 
th# now had to be decided, but with reference to the reasons 
, , actuating the Government, as especially shown by the report of 
"%2nd September 1803 by the Commissioners^ and other document- 
it; to'- haye- considered that the 'peace of the 

grant to a single zamindar. 
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If* moreover, nothing was sliovm, hut a grant to a zamindar and Sei Ea.ta 
his heirs, the presumption was that the estate accorded wdth the 
law, or the custom, of his race in devolving upon successors. The 
sanad, in effect, carried little beyond that an arrangement had ^ Sei Baja 
been made for revenue purposes, and here the estate had virtiiallyj liAMABHADE-i 
if not formally, been already granted, the sanad only fising the 
permanent revenue payable. Here the estate was impartible 
already when the Government took it in hand to grant it, and the 
same authority, having the powder to withhold or to grant, selected 
a member of the old family, restoring it to him. Thereupon, as 
in the Sansapiir case(l)^ the estate was granted with its custom- 
ary rule of descent, and not to be held as an ordinary zamindari. 

In that case it was held that there was nothing to show that the 
quality of the estate was altered by the grant or that the intention 
of the Government in making it was to render the estate partible. 

The same principle was applicable here. The regulation giving 
the law of the partihility of zamindaries in Bengal (Eegii- 
iation XI of 1793) had never been enacted for Madras. The 
judgment in the Hansapur case said There was nothing to 
show that the quality of the estate was altered by the grant, 
and again the zamindari must he taken to possess its old quality 
of impartihility.’’ So also in the second Shivagiinga case, Midiu 
Vadiiganadha Tevar v. Dom Singha Temr{2), it was held that the 
evidence of impartihility must receive effect, unless it could he 
avoided by showing some dealing with the zamindari transmitting 
its ancient quality. The Nuzvid case, Venkata RaoY» The 
Court of TVards(3) was distinguishable from this, because, in that 
case, the zamindari could not he identified with any ancient one 
existing before the sanad of 1802 put into the same class with > 
other zamindaries. The general observations in the judgment in 
the Deuarakota case, Malliharjima v. Bi{Tga{i) were referred to as 
supporting the appellant’s case. 

The subsequent conduct of the junior members of tbe family 
showed a belief to exist that tbe custom of impartihility was 
binding upon* them. A suit was brought by a relation against 
Ohundrasekbara in 1805, but it did not seem to have occurred 
to any one that partition w’^as claimable. ;_Ih)'1859, when’^Somaraz, 

(l) 12M.LA., 1. ■ ' m Mad,, 200; 

, ( 3 ) LL.B., 2MEd., 128? 7 LA,,Sa (4) IS a 
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Sm Ema another claimant, was referred by the authorities to a regular suit, 

documentary evidence supporting the wew 
that the family regarded the estate as impartible was referred to. 
The re-grant of the zamindari by sanad in 1835 was a restoration 
of the ancient title, and in no way was it the creation of a new 
estate. 

The respondents did not appear. On the 31st Jaiiiiaiy, their 
Lordships’ judgment was delivered by 

Mr. Shand. — T he matter for determination^ in this case, 
which arises on a (question of disputed succession between the 
parties, is whether the zamindari of Merangi is partible or 
impartible. The appellant, the present registered zamindar of 
Merangi, maintains that the estate, which is described on the 
record as consisting of 86 villages with their hamlets, situated 
below the ghauts, and adjoining the zamindari of Joypore, is 
impartible ; and he complains of the decisions of the District 
Goiirt of Ganjam, and of the High Court at Madras, in both of 
whicli Courts the judgments have been to the eifect that the 
zamindari is partible, and, conseqnently, divisible between him 
and the respondents, for whom no appearance was made at the 
hearing of this appeal. 

Their Lordships are of opinion that the judgments of the 
Courts of First and Second Instance are right. It is unnecessary 
to recapitulate the facts, which are fully stated in the judgments 
complained of. For the purpose of this decision, it may be 
assumed, as it was by the Subordinate Judge (the High Court 
say there is no evidence of it) that the zamindari was at one time 
held under military teniu’e from the Eajah of Jeypore, when it 
was granted to an ancestor of the present appellant. It may 
farther be assumed, though there is little, if any evidence to 
warrant the assumption, that the tenure continued to be the same 
after the estate had been taken by force and incorporated in 
Kurupam zamindari, and, subsequently, when, by conquest, it 
again became part of the Vizianagrum zamindari, which was dis« 
',piember6d in 1795. Taking it, in aooordanoe with, the argiimei^t ■ 
, of the appellant’s counsel, that impartibility was the rule then 
, ' japplicable to the estate, their Lordships are clearly of opinion that 
'■ deaUngs.withJhe, estate, the nature and of ' 

has been held throughout the present 
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tibilitj in tlie succession to tlie estate, contrary to the ordinary Sm Baja 
H indu law of succession, and the character of the estate, which 
is in no way distinguisliahle from an ordinary zamindari subject 
to the payment of a fixed assessment of revenue, all clearly lead ^ Bai Baja 
to the conclusion that the zamindari is now a partible estate in a kI^SbhaSa 
question of succession. 

The grant of 1803 by the G-overnment does not appear 
amongst the documents on the record ; but it is clear from the 
kabuiiyat that the sanad-i-niilkiyat-i-istimrari was in the ordinary 
terms of such grants. There is nothing in the cireiimstaiioes 
under which this grant was made to lead to the inference that 
the Government had in view, in making this new grant, the 
creation of an impartible zamindari as an exeeptioif to the ordi- 
nary rule of succession of the Hindu law. The single circum- 
stance that the property was given to a I’epreseiitativo of an elder 
branch of the family formerly in possession, in preference to the 
representative of a younger branch, who had been in arms against 
the Government, is of very little weight ; and, accordingly, even 
at this early date, in the beginning of the eentimy, it appears 
to their Lordships that the zamindari of Merangi, if impartible 
before, became partible in question of succession, as it became also 
subject to the disposition of the zamindar by deed of transfer on 
sale or gift of the whole or part of the property. 

What occurred in 1835, however, makes the determination of 
the case perhaps even more clear. The estate had again come 
into the possession of the Government. It had been exposed to 
public sale for payment of debt due by the zamindar, and might 
have been bought by any third party as purchaser. The Govetn- 
inent, however, bought it, and held it for some time* During 
this time the Dewan of the former zamindar, and certain of the 
Doratanams, performed an important service to the Government, 
who had offered a considerable pecuniary reward for the capture 
or putting down of certain rebels who had caused muck disturb- 
ance in the district. They succeeded in putting down the rebel- 
lion. . Instead of the pecuniary reward' to which they beoamie 
entitled, they begged that a new grant' 'of the zamindari might be 
.'given to the son of the former zamihd^ar:.,'(then, still in life), who 
‘Was a boy of only nine years of age^-and;the gre.nt was aocord- 
ingly to this boy in the usual terms of ,a sanad-Lmilkiyat-L'"-' 
iatimraai, and his the^or^&yipqwfr of sale or- dtepqsal . 
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o£ the property in whole or in part, and eoncliidiiig with the 
words Article 14. Oontiniimg to perform the above stipii- 
lations, and to perform the duties of obedience to the British 
“ Government, its laws and regulations, you are hereby authorized 
and empowered to hold in perpetuity to your heirs, successors, 
^^and assigns,' at ".the- ' permanent assessment heroin named;, the 
zamindari of Merangi.’^ It appears to their Ijordships that here ^ 
again, for a second time, there was such a dealing with the estate, 
as in tlic eireumstanees, and having regard to the terms of the 
grant, clearty shows that there was no intention to create an im- 
partible estate, assuming there was power to do so, or to restore 
an estate previously impartible. The circumstances were entirely 
different from those which occurred in the Hansapur ease, wdiere 
an estate, in itself an important raj or priiieipahty, was simply 
confiscated to the Government and again given out to the nearest 
lieirof the next line. As was observed in the judgment, the 
transaction was not so much the creation of a new tenure as 
“the change of the tenant. ’V In the present instance, the grant 
followed on a purchase of the property by the Government. It 
was given, on the solicitation of persons who had a claim against 
the Government, to one who, though no doubt the son of the 
former zamindar, might have had no such grant, but for the 
intervention of those persons who were attached to him ; and 
there is nothing in the terms of the grant to support the con- 
tention of the appellant,— on whom the onus lies of proving 
that this is the exceptional ease of a zamindari impartible in its 
nature, — and nothing to prove a usage or custom of succession, 
throughout the operation of the grants of 1803 or 1835, contrary 
to the ordinary rule of the Hindu law. 

Their Lordships, therefore, will humbly advise Her Majesty 
that the decree of the High Court ought to he affirmed and the . 
appeal dismissed. The appeal having been heard ex praie, their 
Lordships make no order as to the costs of it. 

The costs of an application for leave to be heard, which was 
made, after the eonelusion of the hearing of the appeal, by cer- 
tain of the respondents and which was opposed by the appellant, 
must be paid by those respondents, 
f.;; '-'.Appeal dismissed. , 


— Messrs. Burton, Teates, Hart 
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criminal. ; ; ^'v 

Before Mr. Justice Muttmami Ayyar and Mr. Justice Best. 

QUEEN-EMPEESS 

V. 

JANGAM EEDDI AND OTHERS.* 

Forest Aet, (Aot Fo/1882, Madra^s)^ ss. 2,3,4,6,8,9,50. 

The accused, who were servants of the shrotriemdar of an ag’raharam, destroyed 
a cairn erected by the Forest Department on the shrotriem land along the boundary 
line of a proposed forest reserve. No notice under Forest Act, s* 6, was proved to 
have been served on the shrotriemdar, and it did not appear whether the land in 
question was comprised in the boundaries specified in the notification published 
under s. 4. The accused were convicted under s. 50 (d) : 

Il&M, (1) that the provisions of the Act did not apply to the shrotriem land; 

(2) that the right of a forest officer to enter upon and demarcate land, 
under s. 9 is limited to the purpose of the inquiry directed by s. 8 ; 

(3) that the conviction was wrong. 

Petition under sections 435 and 439 of the Code of Criminal 
Procedlire praying the High Court to revise the proceedings of 
T, Rama *Raw, Sub-Divisional Magistrate of Ouddapah, Sidhout 
divisioBj held in criminal appeal No. 18 of 1889, confirming the 
finding and sentence of R. Narayana Raw, Second-class Magistrate 
of Ohitwail, in calendar case No, 48 of 1889. 

The facts of the ease and the arguments adduced on this 
revision petition appear sufficiently for the purposes of this report 
from the judgment of the High Court* 

Mr. Wedderhurn for petitioners. 

The Government Pleader (Mr. Poivell) for the Crown, 
Ju 0 OMBNT.“The petitioners, ' 3 in numbers- have been found 
guilty of removing a cairn erected by officers of the Forest 
Department in the Ouddapali district as marking the southern 
boundary of the Salivendula Q-attimanikona reserve, and sen- ; 
tenced under section 50 {d) of ^ the Forest 'Act, Madras, as fol-^ 
lows: — First petitioner to pay, a fine' .of 40, or, in default, 
to be rigorously imprisoned for' six'- weeks, and the other two 
petitioners to pay each a 'fine of Bs.^2'Q,- oty Ih' ‘ 'defaiilt, to be; 
rigorously imprisoned for one month; ,'V 

. r Orimiaal Bevision PetitloB No. S3 of 1S90. . ; 
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It is ni'ged on their behalf (1) that the Forest Act is not 
applicable to the place where the cairn was ereotecl, and (2) that 
the Lower Ooarts were wrong in declining to consider what are 
the limits of the Maharajapuram agraharam. 

Section 3 of the Act gives the Q-overnor in Oonncil power to 
constitute, as a reserved forest, land at the disposal of 

Grovernm.ent.'’^ 

Land at the disposal of Government” is defined in section 2 
as including all nnoccnpied land, whether assessed or unassessed, 
but does not include land, the property of landholders, as defined 
by section 1 of Act ¥III of 186*5, Madras,” among whom 
shrotriemdars are expressly mentioned. 

Section 4 is as follows : — “ Whenever it is proposed to con* 
stitute any land as reserved forest, the Governor in Oouncil shall 
publish a notification in the Fort St. George Gazette and in the 
official gazette of the district — 

(a) Specifying, as nearly as possible, the situation and 
limits of such land ; 

‘‘ (b) Declaring that it is proposed to constitute such land 
a reserved forest ; * 

(c) Appointing an officer (hereinafter called the Forest 
Settlement Officer) to inquire into and determine the 
existence, nature and extent, of any rights claimed by, 
or alleged to exist in favour of, any person in or over 
any land comprised within such limits, or to any forest 
produce of such land and to deal with the same as 
provided in this chapter.” 

The next thing to be done is contained in section 6, which is 

When a notification has been issued under section 4, the 
Forest Settlement Officer shall publish in the official gazette of 
the district and at the head-quarters of each talulc in which any 
portion of the land included in such notification is situate, and in 
every town and village in the neighbourhood of such lands a pro- 
clamation — 

^ Specifying, aS' nearly as possible, the situation and,,, 
-limits of the lands proposed to be inoluded within ' 
.v the reserved forest. 
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(5) Fixing a period of not less tlian three months from 
the date of puHishing such proclamation in the official 
gazette of the district and requiring eTery person 
olaiming any right referred to in section 4 either to 
present to such office, within such period, a written 
notice specifying, or to appear before him within such 
period, and to state the nature of such right, and, in 
either case, to produce all documents in support 
thereof.’^ 

The section further directs that the Forest Settlement Officer 
“ shall also serve a notice todhe same effect on every known or 
reputed owner or occupier of any land included in or adjoining 
the land proposed to be constituted a reserved forest, or on his 
recognized agent or manager/’ 

Section 8 next directs that the Forest Settlement Officer 
shall take down in writing all statements made under section 6 
and shall inquire into all claims ^ made; -under that section and 

■ section 9 gives to the Forest Settlement Officer power, for 
the purpose of such inquiry ” to enter, by, himself or any officer 
authorized by him for the purpose, upon any land and to survey, 
demarcate and make a map of the same.” 

The only other section of the Act that need be noticed for the 
purposes of this case is that under which the petitioners have been 
oonvioted, section 50, wMoh provides for the punishment of 
any one who, with intent to cause damage or injury to the public 
.or to any person, or to cause wrongful gain as defined in the 
Indian Penal Code (inter alia) alters, moves, destroys or defaces 
any boundary mark of any forest or any land to which the provi- 
sions of this Act apply.” 

The contention on behalf of the petitioners is that the place 
where the cairn in question was erected was not ^Uand to which 
"the provisions of the Act a|)plied,” in that it is not included 
within the boundaries specified in the notification published under ■ 
sections 4 and 6 ; and it, is further: objected that the shrotriemdar \ 
of Maharajapuram, whose servants'- the ;; petitioners’ are, ■ was not* 

■ seiwed ’with any' notice as required by the latter part of. section ^6. ■ 

The Deputy Magistrate, who w'al;,, required /to take e’videnee 
and submit his' findings on these-' two'' points, now reports (1) that 
he cannot find that the reqifireA' notice, under seotion^fi of the 
Madras Forest Act was served., upon the skrotriemto 
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that he has “not been able to obtain satisfactory evidence” on 

tlie other point. 

The only eTidence forthcoming on this other point/’^ i,e.y 
the question of boundary Is given by Mr. Higgins who was 
the Forest Settlement Officer by whom the boundary in question 
is alleged to have been fixed. He states that the western and 
southern boundaries of the Gattimanikona reserve, as notified under 
section 4 of the Forest Act, were not adhered to iii the demarca- 
tion that he ordered, and explains that, finding it would be more 
convenient for all parties, he made an alteration of the western 
boundary, which ‘‘involved the cutting off of a corresponding 
portion of the southern boundary.’’ However, all that he did 
with regard to the southern boundary was to fix the western point 
from which it should commence. He says “ the question of what 
the actual bouuchiry of Maharajapuram might be was left to be 
threshed out when the southern boundary of the Gattimanikona 
reserve, winch was not dealt with in my instructions, eaine to be 
cut,^’ and adds — ’“It will be noticed that, in my instructions, I 
stated that no work is required on the southern boundary or eastern 
boundary at present, showing, I think, that no question had then 
arisen as to what was the authorified boundary of Maharajapuram.” 
He does not remember any dispute having arisen about the matter 
befoi-e he left the district and concludes as follows : — “ Whatever 
I did or. said on the 14th May 1887, or said afterwards in iiiy 
instructions, cannot, I think, be construed into an authoritative 
determination of the location of the Maharajapuram boundary.” 

It is thus seen that there was iio decision as to the soutlmru 
boundary by Mr. Higgins ; and there is no evidence of any sub- 
sequent determination of that boundary by any authorized officer. 
Further, it is clear that the cairn in question was erected at a point 
south of the river which (as appears from the arbitrator’s award, 
confirmed by the Deputy Director of Revenue Settlement in March 
1874) is the northern boundary of the Maharajapuram shrotriem 
village, and, consequently, the southern boundary of the proposed 
forest reserved as notified- under section 4 of the Act. 

It is contended.' by. the Government 'Pleader that even then 
the petitioners' hay© been rightly convicted under section 50 of the 
Forest Act, because section 9 gives the Forest Settlement Officer 
power ■’“to 'enter, by himself' or .any officer authorized by him for 
_ the, purpose, upon, any land an to survey, demarcate and make, a 
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map of tlie same/^ But as appears from the first words of section 
9, which are ^^for the purpose of such inquiry/^ the power con- 
ferred under that section is not unlimited. It is limited to the 
purpose of the inquiry directed hy, section 8, ie,^ as to claims 
made under section 6/’ namely claims to any right referred 
to in section 4 ; and the rights referred to in section 4 are 
rights claimed or alleged to exist on or over any land comprised 
within the limits specified in the notification published under that 
section. The site in question being found to be beyond those 
limitSj section-, 9 is iiiapplioabie even if the demarcation in question 
was being made for the purpose of any future inquiry, instead 
of, as appears to have been the case, for the purpose of being a 
permanent mark of a finally decided boundary. 

Section 50 makes punishable the destruction of a boundary 
mark only in case of its being done with intent to cause damage 
or injury to the public or to any person ; or to cause wrongful 
gain as defined in the Iiidiam Penal Code.’’ The section is there- 
fore inapplicable to a case in which any of the acts therein speci- 
fied is done in good faith in the exercise of a valid right, which 
appears to have been the ease in the present instance. Further, 
the acts punishable under clause {d) of section 50, the clause 
under which the petitioners have been convicted, is expressly 
limited to boundary marks of any forest lands to which any 
provisions of this Act apply. *” In the definition of land at the 
disposal of Government/'' in section 2, shrotriemdars are expressly 
mentioned as landlords whose land is excluded from the definition. 
Consequently, the land on which the cairn was erected being 
shrotriem land, was not land to which the provisions of the Act 
could apply, it being only lands at the disposal of Government 
that can be constituted reserved, forests under section S of the Act. 

The conviction of the petitioners is therefore bad. It must be 
set aside, and the ' fines levied ordered to be refunded. 
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APPJELLATB CIVIL. 

Before Mr. JiMtce Muttmami Ayt/oi-r and Mr. Justice Handley. 

EAMASAMI (Petitiostek), 

V. 

ANDA PILLAI (Oounter-Petitiokee);*^' 

fjivil Ffomdiirc Code, m. 2Sl, 232* mZ-- Joint deeree-hokUrs----Assicjnment by operation 
of law- of a share in* a de&reeA- Application for eMcutmi’-^Femew ^ grounds of---' 
Limitaiion Act {Act XV o/1877), sehed. IL, art, 179, cl, 4:. 

A Hindu obtained in IB78 a decree for partition oi certain property, and he now 
applied in 1888 to liave it executed. He relied in bar of limitation on an applica- 
tion for execution made by Ms son, who had obtained a decree against him in 1881 
in a partition suit, whereby Ms right was established to one-fixth of whatever should 
be acq[uired by the father by virtue of the decree . of 1878. 

- The father’s application for execution in 1888 was held to be barred by limit- 
&tion in Mmnasami y, Anda'FUlai{l), 

On review it appeared that the son had applied for execution of the whole decree* 
stating that Ms father would not join him in such application, and that notice was 
given to the father : 

JSddj (1) that the son was- an assignee by operation of law of one-fifth of the 
Judgment-debt in the suit of 1878'; , ' ■ 

(2) that his application accordingly kept the decree alive under Limit- 
ation Act, 1877, sched. II., art. 179, cl. 4, and the father’s application in 1888 was 
not barred by limitation. 

Apflicaton under Civil Procedure Code, s. 623, for review of 
the j'ndgment pronounced in Mamasmni v. Anda PUM{1)^ in tlie 
report of which case the facts are fully stated. 

I^he head-note to that report is as follows : — 

A Hindu obtained in 1878 a decree for partition of certain 
property and applied in 1888 to have it executed. ■ It appeared 
that the decree-holder^s son, having obtained against him in 1 881 
a decree for a share of whatever he should acquire under the 
decree of 1878, had applied for execution of the last-mentioned 
decree ; and reliance was now placed on that application tn sn.ve 
the bar of limitation : 

Seld^ that assuming the decree of 1881 had effected an 
assignment by operation of .law of the decree of 1878, the father 



and son were not joint deoree-holders-TOthmihe^ rneanmg of Gi?il 
Procedure Oode^ s. 23 1, and the father’s applieation for exeoutioii 
was tarred by limitation. 

-■ ^ The appellant preferred this petition 'for' review on the folow- 
ing grounds : — . 

(1) That the petitioner’s son, Saranatha Ayyangar, got a 

declaration that he is entitled to one-fifth of petitioner’s 
properties in the decree in original suit No. 29 of 
1881 on the file of the Subordinate Court at Kumba- 
'ionam. ; 

(2) This decree only declared a pre-existing right as peti- 

tioner and the said son were members of a joint Hindu 
family. 

(3) That in virtue of that decree petitioner’s son became 

entitled to a portion of the decree in original suit 
No. 246 of 1878 on the file of the District Munsif’s 
Court at Kumbakonam, and as such became a joint 
decree-holder in the said decree, 

f' (4) That joint decree-holders are bound to apply for exe- 

cution of the whole decree, and petitioner’s son did 
apply for execution of the whole decree in his appli- 
cation, dated 13th December 1884 . 

, (6) That that application clearly saved petitioner from the 
operation of the statute of limitation (see article 179). 

(6) That explanation I, as to several decrees, does not apply 

in this case to this decree, because — 

(a) it does not distinguish portions of the subject-matter ; 

(b) it was not passed sev'erally ; 

(<?) petitioner’s son would be entitled only to one-fifth of 
the realizations on the whole decree ; 

(iJ) the wording of the explanation clearly refers to the 
decree itself, distinguishing portions of the subject- 
matter as payable or deliverable to each. 

(7) The decision of their Lordships of the Privy Council in 

16 W.E*, 29 has not been given due effect to. - ^ 

I'J Mr. for petitioner. ' ^ 

Judgment,— A t the hearing of the appeal, our attention was 
M ^ not drawn to the facts that the son applied for execution of the 
|’'j| whole decree, stating that his father wo^dd,not join him in such 
'’*j| application, and that notice was giv^n to the -father. 


Ramasami 

AnDA PlKiAX.: 
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These facts alter the positioB considerably* ' 

The effect of the decree in the partition suit was to make the 
soBj by operation of law, an assignee of one«*fl:i/h of the Indgment- 
debt in the siiit brought by his father. 

Such an assignee has a right, if the original decree-holder and 
other assignees, if any, do not consent to Join him in applying 
for execution, to apply himself for execution of the whole decree 
making them counter-petitioners by giving them notice. Other- 
wise, he would have no means of obtaining his right under his 
assignment, but by a separate suit, and there seems mo reason why 
.■he should be driven. to such, a circuitous eomse, when,, by applying,' 
for execution, the right of all parties can be properly determined 
by the Court. 

In this view, no question arises as to the effect of explana- 
tion I to article 179 of schedule 2 of the Limitation Act The 
decree was passed, not in favour of more persons than one, whether 
Jointly or severally, but in favour of one person, viz., the father, 
and the explanation has, therefore, no application to the case ; and 
the application for execution by the son as transferree of part of 
the decree having been an application in accordance with law, is 
sufficient to keep the decree alive under article 179, clause 4 of 
schedule 2 to the Limitation Act. 

We allow the review and set aside our former order and the 
order of Mr. Justice Wilkinson, and restore the order of the 
District Court. Counter-petitioner will pay the costs of peti- 
tioner of the appeal before Mr. Justice Wilkinson. There will 
be no costs of tie appeal under the Letters Patent or of this 
application for review. 
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APPELLATE ■ oiTiL— FULL BEwoH. , 

Before Sir Arikiir f S, GoUinSi Ki.^ Ghief Justice^ Mr, Justice 
:r. \:Mutiummi Ayywt\ mid Mr, Jiizike .Weir, 

UNBEE STAMP ACT, b. 46.^ ' ■ ■: ::: 

: April, it, 

Simnj} Act-^Jct IciflS79, ss, IT, 33, S7{b) —Jet XXXVI of 1860, 13— X qf 
1862, $. 15 — V-nstampccI doemnent executed in 1862 out of British India — Imalty. 

A document comprising an assignment of the executant’s interest under a- will, 
and also a power-of -attorney, mas executed on 26th May 1862 in Australia. It was 
sought in 1S90 to use the document in Madras, hut it was not stamped : 

Seld^ that no penalty could be levied upon it under the Stamp Act of 1879. 

Case referred by tbe Board of Eeveano, under Btamp Aotj 1879^ 

^‘Messrs. Barclay and Morgan submitted to the Oolleotof of 
Madras, under the provisions of section 'S7 of Act I of 1879, 
an unstamped instrument, dated 26th. May 1862, for adjudi- 
cation of stamp duty payable on it. The instntment, was exe- 
cuted in South Australia on the 26th May 1 862 when the 
Stamp Act XXXVI of 1860 was in force in British India, and 
was received in Madras on the 22nd June 1862 when the Stamp 
Act X of 1862 was in force. The adjudication of stamp duty 
on the document is now applied for nnder Act I of 1879. The 
document falls under articles 21 and 50 of schedule I of the 
■ ^ Stamp Act I of 1879. 

The Board in its Proceedings, dated 12th July 1881, ISTo. 

1354, held that ‘in the case of documents unstamped or in- 
“ sufBcientlj stamped at the time repealed Acts were in force, 

‘‘ the duft/ should be calculated with reference to the requirements 
‘‘ of the law at the time of execution, but the penalty under Act I v - . 

‘‘ of 1879/ The High Oouii also' concurred in this opinion—'"''- 
^Uride Eeferred Case No. 2 of 1882;, also Namymmi.OheUi' x, 

‘‘ Karuppathm%{l), ' „ • . , ' , . - ■ 

“ The Stamp Acts XXXVI of 1860. and X of 1862 'contained 
‘‘no provision for stamping documents' 'executed' -out' of British/ “ 

' , ^ Betorod No. 9 of 1890. ‘ MaA, 2^. ^ ; 


Reference 
UNDER Stamp 
Act, b , 46 . 
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“ India, except bills of exchange. Section 24, clause (c) of Act 
“ XVIII of 1869 for the first time provided that every instru- 
“ ment chargeable with duty executed out of British India, and 
“ not being a bill of exchange, oheqLue, or promissory note, may 
“ be stamped within three months after it has been first received 
in British India. 

As the Stamp Act which was in force at the time when the 
“ document under reference was received in Madras did not pro- 
vide for the stamping of such documents, the Board doubts 
whether it can be impounded and the amount of daty and 
'' penalty certified as requested by Messrs. Barclay and Morgan.’’ 

The letter of Messrs. Barclay and Morgan above referred to, 
submitting the document for adjudication and a certificate as to 
stamp duty, stated the circumstances connected with the document 
as follows 

We forward herewith an assignment, dated 26th May 1862, 
from Daniel Henry Schreyvogel of Adelaide, South Australia, 
to Edw^ard Winstanley Brettingham of the same place, of the. 
former^s interest in a sum of Es, 2,500 and all other his interest 
under the will of his father, the Eev. Daniel Schreyvogel, 

The facts, connected with this instriiment are shortly as 
follows : — By his will, dated 1st January 1840, the Rev. D. 
Schreyvogel directed that a certain sum of monej^ should be 
invested in G-overnment securities and the interest thereof paid 
to his wife so long as she remained a widow, and that, on her 
death, the money should be considered as part of his estate, or, 

** if his estate should have been already divided, that such money 
should be divided between his two children, the above named 
Daniel Henry Schreyvogel and a daughter, in equal shares. 
The testator gave the residue of his estate in equal shares to his 
son Daniel Henry Schreyvogel and his (testator’s) daughter, 
the son’s share to he paid to him on his coming of age and the 
daughter’s to he held on certain trusts. The testator’s estate, 
with the exception of the sum set apart for the benefit of his 
‘‘ widow, was many years ago divided between Ms son D. H. 

Schreyvogel and the daughter’s children, she having died, 
i-, /■:-.;^.VD. H. .Schreyvogel went to Australia, and on the 26 th 
,.^‘-:May 1§62 he executed the enclosed assignment in consideration 
a ;snm'', of Bs. 13 advanced to Mm by Mr. Brettingham. 
'■/'Sror|;the deed it;appears^ that Mr. Brettingham was to have^ 




III: 
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“.advanoed D. H. Solireyvogel further suras ^ hut we are instruoted BBPmENCB 
that he never did so, and on the 8th April 1864 Brettingham 
was declared by the Insolvent Court of Adelaide an insolvent. 

“ In a letter dated 26th May 1862, Mr. W. Vernon Herford^. 
who acted as Mr. Brettingham’s solicitor, forwarded to Messrs... 

Binny and Go. of this place the enclosed assignment. At this 
time Ml’S. Ann Schreyvogel, the testator’s widow, was alive, and 
as the estate of the testator had already been divided with the 
exception of the sum • set apart for the Benefit of his widow, 
there was at that time nothing payable under the assignment 
in favor of Mr. Brettingham. Mrs. Ann Schreyvogel, the tes- 
tator’s widow, died on the 16th .December 1888. 

Mr. Herford’s letter of 26th May 1862, with the assignment,, 
was received here on the 22nd June 1862. 

More than one year having expired since the- date of bxe- 
cation of the assignment, we cannot proceed under section 38 of 
the Stamp Act, and the only alternative is to a^k you to proceed 
under sections 33 and 37 (b) of the Act and to impound the- 
assignment in the first instance and then require payment of' 
the proper duty and the penalty, if you think this is a case im 
which a penalty should be inflicted. The circumstances of the 
case are somewhat peculiar. Mr. Brettingham in whose favor- 
the assignment is made, being in Australia, could not get the 
assignment stamped, and Messrs. Binny d.nd Co., to whom the 
assignment was sent in 1862, had, of coarse, no interest in having 
the deed stamped. By Mr. Brettingham’s insolvency his inter- 
est under the assignment passed to the Official Eeceiver of the 
Insolvent Court of Adelaide, and that officer, who had never 
heard of the assignment until we cornmunioated with him, now 
claims from the administrator of the Bev. D,. Sohreyvogel’s 
estate the share cf D. H. Schreyvogel in the sum set apart for 
the benefit of his- mother under the testator’s will. Mr. J. A, 

Boyson, of Messrs. Binny and Co., who in 1884 became the 
administrator of the estate of the late Rev. D. Schreyvogel,- 
declines to recognize the claim of the Ojffioial Receiver, .unless he 
. can produce the assignment to Mr. Brettingham- duly , stamped,, 
as otherwise Mr. Boyson would, have nndocuiaemt-'he could put\; 

evidence' to justify the paymoBt of- the '“Official Reeeiyer’a;'?.^ 

. ' The (Mr* PwS)';&?;theB'0ard"^ 




258 


THE INDIAN LAW EEPOETS. [VOL. XIT. 


Eeiessnob Judgment. — We are of opinion that the unstamped instru- 

WDEE Stamp executed in Australia and dated 26th May 1862 is not 
‘ ■ chargeable either under Act XXXYI of 1860 or Act X of 1862 
■with stamp duty. Consequently no penalty can be levied under 
Act I'of 1879. 


P.C.* 

1891 . 

January 
. 21 , 31 . 


PRIVY COUNCIL. 

* TANJOEE EAMACHENDEA EAXJ and others (Piaintifes), 

.ry and 

— VELLATANADAN PONNUSAMI and others (Defendants). 

[On appeal from the High Court at Madras.] 

Contract to pay interest — Construeiion, 

In reference to a debt carrying interest at a certain rate, tbe debtor gave to 
the creditor, on tbe approach of the date when the debt would have been barred 
by iimitation, an acknowledgment to prevent that from occurring : 

« Beld^ that the acknowledgment, being intended only for the purpose of eliding 
the law of limitation, had not, by any . novation of the contract, given to the 
creditor a right, in the absence of special stipulation to the contrary, to claim 
interest at a rate higher than that which the debt had borne down to the date when 
the acknowledgment was made. 

Appeal from a decreeX12ih February 1885) of tbe High Courts 
varying a decree (25tb January 1884) of tbe High Court in its 
original jurisdiction. 

The defendants, of whom tbe first and second were brothers, 
and the three last were minor sons of the first, carried on business 
through the latter, as managing member. They had, for many 
years, dealings with the plaintiffs^ firm, having been in the habit 
of borrowing money from the latter, and also Government promis- 
sory notes, for which, ordinarily, 12 per cent, interest was allowed, 
on both sides, in current account. The plaintiffs had interests as 
partners mth the defendants in ahkari contracts, taken by the latter 
from Government, in several districts of Madras. Tuljaram 32ao, 
the fourth plaintiff, was the managing member for his family. 
,.:,_The plctint (25th ^ March 1881) claimed Es. 2,06,213, or snob 


.'librdB .Watson, Hobhousc, Maonaohten, Morris, and Sir liic 


liiauRo 
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otiier amount as sliould, on an account' being takeHj be ‘found due Tawoe^ 
to the piaintiils in respect of advances, and in respect of partner- ^hend^ Bah 
skips’’ interests in abkdri oontraots, in wkiek tkey claimed to be 
^ interested as partners, and to be entitled, to share profits. kabak 

There were questions of fact, on this .appeal, as to the trans- 
actions and relations between the parties regarding the abkdri 
contracts, and their shares in the profits. A question of construc- 
tion also had arisen, as to the rate at which the plaintiffs were 
entitled to claim interest on an admitted debt(l). 

At the hearing of this appeal, the first matter contested was 
as to the result of an agreement in 1875, between Tuljaram and 
the first defendant, that the plaintiffs should have an interest 
in an abkari contract for the district of Triehinopol j, obtained 
from Q-overnment, for three years, from the 1st July of the above 
year, and terminating on the 30th June 187B. The profits of that 
contract were stated at over Es. 44,000. The plaintiffs claimed 
a half share, while the defendants alleged that they were only 
entitled to one quarter of the profits. There was also a defence 
that the plaintiffs had by a contract in a letter of 16th September 
1880 agreed to .give up all claim to share the profits of this con- 
tract, as well as the profits of others ; and, in lieu, to take the 
interest on Grovernment promissory notes, which the plaintiffs 
had deposited in several Colleetorates, as security for the perfor- 
mance of the abkdri contracts, as well as interest, at a stated rate, 
on advances. 

The first Court (Turner, O.J.) decided that the plaintiffs were 
entitled to one-half of the profits of the Triehinopoly contract of 
T875. In this the Appellate Court did not concur. And, on the 
next question, as to the fact of a partnership in abkdri contracts, 
taken from the Government in the name of the fourth plaintiff, 
which were by agreement of the present parties to be managed by 
the first defendant, there was also a difference of opinion* between 
the first and the Appellate Court. The latter held that the evi- 
dence did not establish a general agreement for partnership, but 
' only agreements for partnership in particular transactions. ^ 

'The third question was the one to whicli this -report mainly 
relates, vk., as to the rate of interest To which the 'plaintiffs w'm 
entitled in respect of a loan of Government paper for Es. r55,000, 

^ „ (1) Act.XXXIIo£XS39,(^43^^)' . „ ,* 
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Tan^oeb made OTe^? by tbe plaintiffs to tlie first defendant on the 23rd 
€HE?D^rEAii 1877, the latter giving to the former Ms promissory note, 

payable on demand, for Es. 55,000, with interest payable at 4| 
per cent, per annum. 

The matters connected with the acknowledgment of this debt 
on the 20th April 1880, and the contents of the letter of acknow- 
ledgment, are stated in their Lordships’ judgment. 

The first Court held that the plaintiffs were entitled in respect 
of the note signed by the first defendant on 23rd April 1877 for 
Es. 55,000, to interest at 4| per cent, only, down to the 23rd 
April 1880 ; in other words, till the expiration of the two mcaiths 
mentioned in the defendants’ letter of the 20th April 1880 ; and 
that they were entitled to interest after that date at such rate 
as the Court might give them, which would be, in regard to the 
eourse of dealing between the parties, at 12 per cent, on the smii 
of Rs. 62,425, in the nature of damages for the failure to fulfil 
the promise.” 

The Appellate Court (Kernan and Muttusami Aiyar, JJ.) on 
the evidence was of opinion that the transaction was not, as to the 
interest, governed by the general dealing between the parties; 
and that, as to tMs matter, the plaintiffs’ right was to interest at 
4^ per cent, per annum on the principal sum from the''23rd April 
1877, until paid, and also to interest at 12 per cent, on such 
interest. 

On the plaintiffs’ appeal, 

Mr. J. D, Mmjm and Mr. II. A, Branson,’ for the 'ap- 
pellants, argued that the first Court had rightly found the facts 
as to the shares of the profit^ On the question of interest on the 
loan, they contended that the failure by the respondents to pay 
on the due date the amount of the debt acknowledged to be 
payable was ground for the claim to interest at the usual rate of 
12 per cent. ‘per annum. The effect of the acknowdedgment, of 
20th April 1880,. was to give the appellants a legal claim to 
interest at that rate, upon Es. 62,425, the principal and interest 
down to due date, when upon due date failure occurred. 

, ^ Mr. «J. Qtahmi^ Q 0., aiad Mr# i2. FI Dmjne, for the respond- 
.. , -mis, were not called upon. 

Their Lordships’ judgment was delivered by 7', 

Watsok.'^T M s is a suit between two undivided Hindu 
may -ha conveniently the '' plaintiffs ” ; 
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and tlao defendants,” becanse, whilst some of the transactions to 
which it relates are denied, it is not disputed that the individual 
members, who are alleged to have entered into those transactions, 
had authority which would have enabled them to bind their res« 
pective families. As originally framed, the plaint concluded for 
repayment of specific advances with interest; but, before the 
adjustment of issues, it was amended, so as to cover a claim for a 
partnership aocounting in regard to all abkdri contracts taken up 
by them and the defendants during the period of three years, 
commencing from 9th March 1878, 

Tlie plaintiffs, who are the present appellants, complain of a 
judgment of the High Court of Madras, reversing an order passed 
by Sir Charles Turner, C.J., in the exercise of the original civil 
jurisdiction of the Court, in so far only as the reversal concerns 
(1) the rate of interest payable by the defendants upon an 
admitted loan of Es. 55,000, (2) the right of the' plaintiffs to 
participate in certain abkari contracts effected in their own name 
by the defendants/ and (3) the validity and effect of a writing, 
bearing date the 16th September 1880, signed by the managing 
member of the plaintiffs’ family. The argument at the bar has 
been confined to these points, which will be noticed in the order 
in which they have been stated. 

On the 23rd of April 1877, the plaintiffs advanced in loan to 
the defendants the sum of Es. 55,000, in Government bonds 
bearing per cent-, interest, and received from them, of same 
date, a promissory note for the amount, payable on demand, with 
interest at 4| per cent, per annum. The loan was not called up, 
and on the 19th April 1880, the triennial period of limitation 
being about to expire, the plaintiffs wrote to the first defendant, 
suggesting that, if they had no mind to renew the note, they 
should send a letter undertaking to pay the principal and interest 
within two months. The defendant replied by a letter, dated the 
20th April 1880, admitting their liability under the promissory 
note, stating that the interest due upon the unpaid principal of 
Es. 55,000 until the 22nd of the ^ month -was Es. 7,425, and,, 
containing these obligatory words, — With regard to these Es; 
<*62,425, I will settle the accounts, and ''.pay ''the amount, which 
*<may be due within two months, though ; the note might be 
barred by the Statute of Limitations.”;;:^ Alter the receipt of ’ 
that letter, no demand for payment'* appears -to ’been made ^ 
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t>y tlie plaintiffs until the present suit was brought in March 
ISSi^ when they claimed interest at the rate of 12 per cent, jper 


annum. 


The plaintiffs now maintain that the undertaking given by 
the defendants operated as % complete novation of the debt: that 
it transmuted the loan of Es. 56,000, bearing per cent, interest 
into a legal claim for the principal sum of Bs. 62,425, upon whicih, 
in the absence of any stipulated rate, interest became due lege 
from the time of payment. That constnictioii of the letter of 
* the 20th April appears to their Lordships to ignore the express 
obligation which it imposes upon the defendants to settle 
accounts’’ and to pay the amount ‘‘which may be due” within 
the two months allowed for payment. These expressions plainly 
import that the sum specified in the letter merely represented the 
amount of their liability calculated to the 22nd April, and did 
not represent the suni payable by them at the date of actual settle- 
ment, which Was to be ascertained by taking accounts, or, in other* 
words, by making a new calculation so as* to include interest 
aooruing up to that date. The letter w^as applied for, and was 
given solely with the view of eliding the Statute of Limitations ; 
and, in the opinioh of their Lordships, it had as little effect in 
altering the quality , of the debt constituted by the promissory 
note as would have been produced by a notice of the same date 
from the plaintiffs requiring payment within two months. 

The next point taken by the plaintiffs raises a question of 
fact. They allege that, on the 9th March 1878, one of their 
number entered into a verbal contract with a representative of 
the defendant family, to the effect that all ahkari contracts made 
by the plaintiffs or defendants within three years from that time, 
whether with or without previous consultation and arrangement, 
should be shared by^both families, in the proportions of one 
quarter to the plaintiffs and^three quarters to the defendants. The 
defendants do not dispute that certain abkdri contracts, taken by 
the plaintiffs in their own name during the period in question, 
were shared hy the two families in these proportions ; but they 
deny the existence of the antecedent general agreement alleged 
by the plaintiffs, and maintain that the subsequent participation, 
of the two families, in these contracts was due to special arrange" 
made at the time with reference to eagh contract. It is 
matter of .admission; ^th&^^.'ffaring the same period, the defend- 
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ants took uji in tlieir own name several abkari contracts whicli Tak.toee . 
it is unnecessary to enumerate ; and the plaintiffs consider them«- Racj 

selves aggrieved by the finding of the High Court that they are fYihrA 
not entitled to claim a share of these'. contracts' or. of the profits ^^kaban 
arising from them.- They have neither alleged nor attempted to 
prove that a special agreement was made in relation to each 
of these contracts, so that they cannot successfully impeach the 
decision of the Court below, unless they establish the general 
agreement of the 9th March 1878. 

The direct evidence bearing upon that agreement, which is 
of the most meagre description, is to be found in the oral testi- 
mony on the one side of the first defendant, Thavasimnttoo Nadan, 
and on the other of Tuljaram Rao, the fourth plaintiff, and of 
three other witnesses who, according to his evidence, were present 
at the time when it was concluded. 

The evidence of the fourth plaintiff is contained in these 
words: — In 1878 a verbal agreement was made that in all abkdri 
contracts taken between March 1878 and 30th June 1881, by 
** me or by first or second defendants, I should have a quarter 
share. That is contradicted by the first defendant, who 
admits that there may "have been conversation^’ about sharing 
contracts taken during that period, but denies that any general 
agreement was made with respect to such contracts at any time, 
anji states that all agreements to share were specially made at the 
dates when the contract was taken and also that when made tliey 
were reduced to wTiting. The three witnesses, who are said to 
have been present when a general agreement was concluded, are 
intimately connected with the plaintiffs. Viramuttu Mudaly, 
their partner in a printing firm, says, I was present when first 
defendant agreed with plaintiffs that contracts should be taken 
ill the names of fourth plaintiff and defendants 1 and 2, and 
that fourth plaintiff should be interested to the extent of one-,, 
fourth.” Laz^ariis ' Oashart, a clerk in the employment of the 
same firm, says, — I wms present w^hen the first defendant agreed 
with fourth plaintiff that he should obtain, a quarter share in the 
profits of any contract taken in the^ name- of the first defendant, ‘ 
or second defendant, or fourth plaintiff, in any taluk.” The third 
of these witnesses, Yenoatasami Iyer, who is' a/ gotnaslita in -the 
employment of the plaintiffs, and 'had, aecording,ta' the, fourth 
plaintiff, , the same opportunity of. heapn^;#haipassed^'^ 
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corroborate the plaintijffs^ case. He does not state, and was not 
invited by them to state, what |)assed • on the occasion of the 
alleged agreement; hnt he was examined as to communications 
which took place between the parties in relation to abkari con- 
tracts for which the defendants had tendered in the beginning of I 

April 1878. If the case made by the idaintiffs is true, they were ’ ? 

bound to share a.s partners in these contracts ; but according to this l 

witness they declaimed to aid in making the deposit necessary in 
Older to obtain them. He says, “ there had been a proposal to 
** give plaintiff a fourth share ; and he adds,^ — at that time no 
complete agreement was made that plaintiffs should have a 

‘‘.share.^^ * ' 

It appears to their Lordships as the result of that evidence to 
be highly probable, if not certain, that, in or about the month 
of March 1878, a conversation or conversations took place bG- 
tween the fourth plaintiff and first defendant with regard to their 
families becoming jointly interested in future contracts. Whether 
these communings were in such terms as to constitute a binding 
engagement to share in all contracts which either of them might 
choose to enter into, or merely amounted to a provisional arrange- 
ment. that they would divide in the proportion of one quarter and ; 
three quarters such contracts taken by one or other of them as 
they might mutually approve of and agree to hold as partners, 
appears to be the real controversy which their Lordships have to 
determine. In that view, the evidence adduced by the plaintiffs > 
is vague and unsatisfactory. It is the plain duty of every litigant 
who endeavours to set up a verbal contract to lay before the Courts 
not the mere impressions of the witnesses who heard the oommiin- > ■ 

ings, but in so far as possible the particulars of what was said | 

or done, so as to enable the Court to form its own concliisionB' 
upon the question whether these did or did not import a binding*' 
agreement in the terms alleged. The plaintiffs have carefully . ; 
abstained from making any attempt to fulfil that duty, and have 
contented themselves with eliciting the conclusions derived by the 
witnesses from what they heard or supposed that they heard. 

It is not even clear that the witnesses are speaking of the same 
occasion, because the fourth plaintiff fixes it on the 9th of March, 
whereas ' Ms partner,, 'Viramuttu, says it was some time in" the ' 
mouth of April 1878. Besides, the evidence of Viramuttu does 
not^MIy fouil;h plaintiff; it only implies ' 
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tiiat some coafcraets were to be taken m wHob the parties were Tanjoeb 
to share, and tends rather to support than to exclude the inference ogB^mA 
that the selection of the particular contracts which were to come 
within the arrangement then made was to be matter of future kauan 
agreement. The plaintiffs’ oral eyidenee, standing by itself, 
would form a very shadowy foundation for a contract ; but it 
is directly contradicted by the first defendant, and it is quite 
inconsistent with the testimony given by their own servant and 
witness, Venkatasami Iyer, whose veracity they did not attempt 
to impugn. 

Their Lordships have had no difficulty in coming to the 
conclusion that the parole proof which they have adduced fails to 
establish the partnership agreement which the plaintiffs allege. 

There are in evidence written and also verbal communications 
between the parties with respect to abkdri contracts, taken by the 
plaintiffs during the currency of the alleged agreement, in which 
the defendants had admittedly a quarter share. But none of 
these communications countenance the suggestion that the defend- 
ants took their shares by virtue of an antecedent general agree- 
ment, or otherwise than by a specific agreement made with 
reference to each contract at the time when it was taken up by 
the plaintiffs; and, save in one instance (to be noticed presently), 

BO allusion is made in them to abkdri contracts taken up by the 
defendants. It is, in their Lordships’ opinion, unnecessary to 
consider the arguments addressed to them for the plaintiffs with 
regard to the probabilities of the defendants having entered into 
the agreement of the 9th March 1878, which were nothing more 
than a series of speculations having no foundation in the evidence. 

In their argument upon this appeal, the plaintiffs, for the first 
time, mamtained that, irrespective of the general agreement, there 
is evidence to show that they acquired wight as partners to three- 
quarters of an abkdri contract for Salem taluk, which was obtained 
by the defendants in June 1878, and that they ought accordingly 
to have an accounting for their share of profits. No such claim 
is made in their plaint; and it appears from a passage in the 
|udgment of the High Court that it was repudiated by them, and 
- that they only sought to use the _ evidence upon,' which,.; it was 
! preferred here as^ proof in aid of the emsfence of a geneml agree- , 

' ment of partnership. These' facts 'would,:,aflord sufficient reason ^ 
for refusing to entertain the claim ^ -now. But. thpir.pordships 
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Taotose think it right to ohserve "that the fourth plaintiff’s letter of the 
cheot^^’eau 25th August 1878, and the second defendant’s reply, dated the 
yELiATA August, when read together, do not necessarily imply that the 

NADAN plaintiffs were partners in the Salem contract. That part of the 
PoN.NusAMi. jjoj,j.Qgpo^(jeQce in which mention is made of Salem has esclusive 
reference to management; it does show that the parties were 
arranging that a certain individual should reside in Salem and 
superintend several ahkdri contracts, hut it does not per se show 
that these contracts were all joint. The letters contain a distinct 
acknowledgment hy both parties of their partnership in contracts 
other than Salem, and that in terms which seem to negative the 
existence of any general agreement. 

The last point submitted to us had reference to the validity, 
and also (assuming it to he valid) to the effect of a writing dated 
the 16th September 1880, signed by the fourth plaintiff, which 
bears, fwter alia, that he agreed, upon the conditions therein stated, 
to surrender the whole interest of the plaintiffs in the joint abkdri 
contracts standing in their name to the defendants, who were to 
take over all profits and losses. The plaintiffs pleaded that the 
document was not a completed contract, and was never acted 
upon. A complete answer to the first part of the plea is to be 
found in the evidence of the fourth plaintiff, who states that it 
was written in his presence to the dictation of the defendants, and 
was then signed by him and delivered to the defendants ; whilst 
the allegation that the writing was never acted upon is explained 
by the fact that the plaintiffs subsequently refused to settle 
accounts in accordance with its provisions. The question raised 
as to the legal effect of the document has ceased to be of practical 
importance, in consequence of the failure of the plaintiffs to 
prove any joint abkari contracts other than those standing in 
their own name. Their* Lordships are of opinion that the 
plaintiffs were right in maintaining that the document contains 
no stipulation referring to abkdri contracts standing in the name 
of the defendants; but that circumstance, coupled ‘with the 
statement in the fourth plaintiff’s evidence, to the effect that he 
signed it because he was “ anxious to get rid of the matter 
y anyhow, confirm theij conclusion that there 
.. .neyer any general agreement binding the defendants to give 
; ti^ an inttoest in their contracts. 

hw^hlj advise Her Majesty 
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that the j-adgment appealed from ought to be affirmed. The Tanjoes 
appellants must pay to the respondents their costs of this appeal. ch^indb^^^Eaxt 
^J mpeal dismissed.' '■ 

* boiieitors tor the appellants — Messrs. Keen^ Roger's ^ Co, nadan 

Solicitors for the respondents — Messrs, Lmvford^ Waterhotise^ Ponnusami. 

^ Law ford. 


APPELLATE CIVIL. 

Before Mr, Justice Shephard and Mr, Justice Handley, 
BIKUTTI (Defenbaht No. 3), ilpPELLANr, 


1890. 

Dec. 8, 18. 


AHB' OTHERS (PuAIKTIFFS NoS./ l ;T0„ '7'':' AHD 

Befeisdakts Nos. 1 akd 2), Eespoftbeots.*^ 

Beelaratory decree — Withdrawing ^ioriion of claim — ISpecifo Melief Act, s, 42, 

FiaintifiiSj members of a Malabar tarwad, sued (1) for tbe cancellation of a deed 
of gift of certain immovable , property alleged to belong to their tarwad, (2) for 
AIKKI restoration of the property the subject of gift, either to plaintifi ^o. 1, or defendant 
Ko. 1, the present karnavan, on behalf of the tarwad. The Munsif dismissed 
plaintiff’s suit on the merits. On apx>eai, the Subordinate Judge allowed plaintiffs, 
who were unable to pay the Court fees for recovery of the property, to withdraw 
; that portion of the claim, and decreed for plaintiff as to the remaining portion, viz,, 

i for cancellation of the document. 

I On second appeal it w'as held, reversing the decree below, that the prayer for 

I restoration of the jmox^erty being in the circumstances of the case maintainable, it 

•was not competent to plaintiffs to restrict themselves to the other kind of relief 
sought, and that the maintenance of the suit in its maimed form would be an 
evasion of section 42 of the Specific Relief Act, 

'' . Second appeal against the decree of '0. Gropalan Nayar, Subor- 
dinate Judge of North Malabar, in appeal suit No. 362 of ' 1889, 
modifying the decree of S. Subramanya Ayyar, District Munsif of 
'■/' Cannanore, in original suit No. 212 of 1888. 

' / The facts of this case appear from the following judgmeni ^ 

Sanharan. Nayar for appellant. , _ 

, , Stihrammiya Ayyar ior ' v ^ 

' - ' ^ Judgment.— T his is a suit brought by the Junior members of a 

i Malabar iarwad in respect of , land aUeged to haTe beeii' alienated ; 

to some of the defendants. . The , plaint states that Mter the" death ^ 
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of tlie late ICarnavau Oheria iCunhamniad, defeadants Nos. 1 and 2^. 
executed a deed of gift in favour of the other defendants melading 
the name of the late karnavan as an executant. It charges that 
defendants Nos. l"''and 2,. of whom one is the present karnavan^ 
are 3 iot authorized to make such a- gift and concludes with a 
prayer for the oanoellation of the deed of gift and the smTender 
of the land given to the plaintiffs or to defendant No. 1 on hehalf 
of the tarwad. 

The District Munsif who tried the suit dismissed it on the 
merits, and the plaintiff appealed. On the appeal, in order to 
save Court-fee stamp, he abandoned the prayer for possession, but 
insisted on his right to have the other relief prayed for in the 
plaint ; and it is against the decree accordingly made in his favour 
by the Subordinate Judge that defendant No. 3 now appeals. In 
the opinion of the Subordinate Judge, it was competent to Mm to 
grant such a decree, because the relief prayed for was not of a 
declaratory nature and because the plaintiff being an anandravan 
was not entitled to maintain a suit for possession* 

At the hearing before us, it was argued that a suit for posses- 
sion would not lie under the circumstances and that therefore 
whether or not the relief claimed was of a declaratory nature the , 
suit was maintainable. We are unable to accede to this conten- 
tion. The prayer is for the surrender of the land to the plaintiff 
or to defendant No. 1 on behalf of the tarwad. According to the 
case of the plaintiff the land being in the hands of strangers, it 
was clearly the right of the plaintiff as of other members of the 
tai*wad to have the land restored to the possession of the tarwad. 
Obviously this right could not be enforced by defendant No. i in 
the face of his own deed, and therefore the objection which may 
generally be raised to a suit for possession by an anandravan 
was not applicable. Except at the suit of a junior member the 
tarwad’s right could not be asserted and enforced. Under these 
eireumstances, we are' of opinion that it was competent to the 
plaintiff to maintain the suit for possession as framed in his plaint. 
"The question .then arises whether it being open to the plaintiff to ■ 
sue for.possession, he was at liberty to restrict himself to the other 
kind of relief claimed in the plaint. We agree with the Siibordi- ^ 
^nate Judge, that the plaint does not ask for a declaration though 
^ We must ^obBerve thakthe.Subordinate Judge has framed the clec?ree 
if thak had;beeri-;the nature of the prayer of the plaint. But 
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are the circumstances stated in the plaint such as to justify a 
prayer for the cancellation of tJie instrument of gift ? It was 
argued that the alleged forgery of the late karnavan’s signature 
necessitated a cancellation of the instrument and that the ease was 
therefore distinguishable from that in which a declaration has been 
sought for by anandravans impeaching the alienations of their 
karnavans. In our judgment, however, it is clear that the 
factum of the gift is admitted and the alleged forgery is not the 
ground on which relief is sought. The substantial charge made in 
* the plaint is that defendants Nos. 1 and 2 have, without authority, 
made a gift of tarwad property and, if that charge is made out, it 
is a declaration of the tarward’s right and not a cancellation of 
the instrument of gift that should be granted. 

This being so, it must follow that the suit, as framed hy the 
plaintiff on the appeal, is not maintainable. The relief in the 
shape of cancellation of the deed could only have been granted in 
the form of a declaration, in the form indeed in which it has been 
granted, and as such ancillary to the principal relief bj?* way of 
delivery of possession. It would be a mere evasion of the provi- 
sion of section 42 of the Specific Belief Act to allow the suit in its 
maimed form to be maintained. We must, therefore, reverse the 
decree of the Subordinate Judge, and restore that of the District 
Munsil Besponclents to pay costs here and in the Lower Appel- 
Tate; Gourt;: r 


appellate: civil. 






Bifore M}\ Jimtice lluiitmimi Ayyar and Mr. Judke Parker^ 
AGHAYTA, PLAiJSTn^'F (Afpe-llakt), . ' , ' 

'' ■: 

HANIJMANTBAYUDIJ akd anotheb, Defeki).^to 

Zessee-^Tm^er to bring suit. [ ,, ; ' 

A lessee is entitled to maink-in a sxiit for ejectment against tlie party io posses*- 
notAvitlistandirig the fact that, at the date of tlffe lease, Hs lessor was not m 
possession oi tlio property. Frmhishnt^ Mmumb'k&r {2 B.L.B., 207) 
%ml fitig Y. Iiristo M'ohtm 1$) 
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; A:Fi'EAL a.gaiiist :;.tHe/.deoree:'of' 

Judge of Eistna, in appeal suit No. 329 of 1889, reversing the 
^ ■■■■;<|eeree:of M. ■Eamaj^'a -Panttilu, ^ District Munsif-of 
original suit No. 449 of 1888. 

Plaintiff sought to recover certain land leased to him by 
defendant No. 1 under a registered cowle, dated the 15th May 
1887. It was admitted that defendant No. 1, an agraharamdar, ^ 

was the owner of the land. 

Defendant No. 2, who was actually in possessioHj pleaded that 
he had permanent occupancy rights in the land, the subject of^ 
suit. Both the Court of First Instance and the Lower Appellate 
Court found against the occupancy rights thus setup. But the 
Lower Appellate Court held that plaintiff was not entitled to 
sue, he being a mere lessee, and his lessor, defendant No. 1, not 
having been in possession at the date of the lease. 

Plaintiff preferred this second appeal. 

Mr. Siihramanyam and Pancluqjakem 8astri for appellant. 

Ananda Charhi and Ramamwmi Mudaliar for respondent No. 2. 

Sundaram Sastri for respondent No. 1. 

Judgment.— Both Courts concur in finding that no occnpatioy ^ ^ 
right has been established. It is urged by the appellant’s pjleader 
that it lay on the plaintiff to show that second defendant was 
liable to he ejected, and that the second defendant ought not to 
have been called oninthe*first instance to prove his occiipancy 
right. We are unable to assent to this view. It is not denied 
that the land belongs to the agi’aharamdar, and that the plaintiff 
obtained a lease from him. There was also evidence in the case 
to show that the second defendant’s possession commenced about 
1843. There is no apparent foundation for the presumption that 
his enjoyment was immemorial. 

We cannot therefore say that the Courts below were in error 
in holding that the of proving occupancy right rested on 
second defendant in this case. The District Judge, however, de- 
cided against the plaintiff on the ground that as a mere lessee he , * 

was not entitled to sue to eject the second defendant, his lessor ' 
not having been in pg^ssession at the date of the lease. ; 

^ We,; are of , opinion that the dismissal of the suit oh this - ‘ ‘ 

ground cehnot be supported. - The agraharamdar is clearly entitled ‘ ‘ : 

;;to ejeoi.'lho seopnd, defendant on proof of title, unless the latter ‘ ^ ; 

pro?V^"h&.-:bcoupanp^^^ _ This being so, we do not sec why ' ! 
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the lessee olainiing under him should Be debarred from recovering 
possession on proof of such title and his own lease. That he 
could do so has been held in several decisions. We maj refer 
to Prankrishna Dey v. Biswambhar 8em(l), Nor has the Privy 
Ooiincil, as observed by the Judge^ decided to the contrary in 
Tierp Y. Kristo Mohun Bose{2). * 

We must reverse the decree of the Lower Appellate Court 
and restore that of the District Munsif. Appellant is entitled to 
his costs in this and in the Lower Appellate Court. 


APPELLATE CIVIL. 

Before Mr. Justice Muttvsami Ay t^ar and Mr. Justice Barker, 
EATNA8ABHAPATHI (Plaintiff), Appellant, 




VBNKATAOHALAM (Defendant), Eespondent.* 

lease deed — Compulsory reyistration, 

Wiiere a ease deed contained a clause whereby the tenancy thereunder was 
absolutely determinable at any moment at the option of the lessor, 

It was held, that such deed was not compulsorily registrable, notwithstanding 
that it also contained provisions for an “ annual rental,’* and for pajnnent of 
‘*rent in advance each year,” provisions, which, had they stood alone, would have 
raised a presumption that a tenancy exceeding a year was contemplated. 

Jagjltandm Javherdas v, Karai/an (I.L.R., 8 Bom 493) , Morton v. Woods 
(L.R., 3 Q.B., 658), and Maud v. IfalC (L.B., 2Ex. D,,355), referred to and 
approved. 

Second appeal against the decree of T. Eamaswami Ayyangar, 
"Buhorclinate Judge of Negapatam, in appeal suit No. 25 of 1889^ 
confirniirig the decree of V. Narayana Eau, District Munsif of 
Negapatanij in original suit No. 356 of 1887. 

In this case the Chairman of the Negapatam Municipality^ 
as plaintiff, sought to recover a small piece of ground, being 
the ^^alody” site in front of the defendants house, ^ No. _ 61, in 
the Perumal Covil Street, Nagoor, and to 'remove defendant's 
encroachment thereon. ■ '' 


(1) 2 B.L.S., 207. LA., 76* 

y ' Second Appeal Ko. ' . . '' ' 
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The following allegations appear in the plaint as amended. 
The lane in dispute belongs to the Municipal Oouncillors, being a 
portion of a public street. In March 1884^ defendant encroached 
upon the street to the extent of 5| feet. The matter halving been 
brought to the notice of the Town Councillors and proceedings 
taken thereon, a demand for rent was made upon the defendant, 
and rent was paid hy him. In February 1885, the defendant 
executed a rent deed to the Municipality, but did not register it. 
In April 1887, the Councillors passed a resolution to the effect 
that defendant should execute a rent deed to the Municipality 
within two weeks, and that in default the Municipality would 
take possession. On the 3rd May 1887, due notice of the same 
was given to the defendant, but he failed to execute a lease. 

The defendant pleaded to the^ merits, that the piece of ground 
in dispute had been the property of his forefathers for seventy or 
eighty years, that plaintiff's suit was time barred, that the rent 
deed of February 1885 was executed by him under coercion,, 
and that it was not valid and did not bind him. 

The Subordinate Judge, endorsing the Munsif’s finding, held 
that the defendant had acquired a prescriptive right to possession 
by lapse of time. He held, however, that the ground in dispute 
was originally a portion of the street. 

Upon the lease and rent question his finding was as follows : 

The second question is whether defendant rented the land 
from the Municipality, and I find he did not. The rent deed ex6« 
cuted not being registered, it is ineffectual for the purpose of prov- 
ing the lease ; inasmuch as there can be no lease, under section 
107 of the Transfer of Property Act, except by a registered instru- 
ment. Defendant has not, of course, established that the lease 
deed was obtained from him by coercion ; but it is unnecessary 
to consider that point there being no lease in the legal sense of the 
term. The evidence shows that rent for two years was recovered 
from defendant by the attachment and sale of his moveables ; 
but, had there been proper lease, the recovery of rent by legal 
/process will have the same effect as if it was voluntarily paid. 

- There being no lease, the recovery of rent by the sale of defend- 
.ant's moveables will not make the defendant a tenant of the 

^Idr for appellant . 

w* "tod 8Mmjya OliciU for respondent. 
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JiTBGMENT. — The Subordinate Judge finds that the ground 
was originally’ part of the puHio street and, as such, the property 
of the Municipality, but he decided against the plaintiff on the 
ground that the defendant had been in possession for forty years 
and had thereby acquired a title by prescription. He found 
further that, though the rent deed was genuine, it was not shewn 
to have been obtained under coercion ; yet he held that it was a 
lease for more than one year, and was legally inoperative as it 
was not registered. It is urged on appeal that, upon the true* 
construction of document A, the tenancy created by it was deter- 
minable at any moment at the option of the lessor, and that it was 
not therefore subject to compulsory registration. 

In support of this contention reliance was placed on Apu Bud’* 
gavda v. Narliari Anmje£(V)y Jagjivandm v. Namyan{2) 

Morton v. Wbods(S)., and on Mmd v, Rall(4). On referring to 
those eases, we consider that the contention is well founded. No 
doubt, the words enjoy the same at an annual rental of 
Rs. 4-6-5 and pay the rent in advance each year might, if 
they stood alone, raise a presumption that the tenancy contem- 
plated was, at all events, for more than one year, but the 
clause ^^I shall give up possession of the land without raising 
an objection and without claiming any compensation when the 
Commissioners ask for the same appear to us to rebut the pre- 
sumption and to bring the case within the principle of the decisions 
mentioned above. 

This being so, the rent deed cannot be treated as inoperative. 
Wo observe that rent was levied for two years under it, and 
these facts amount to a clear acknowledgment by defendant of 
the plaintiff^'s title within a short time before the suit. 

As the land has also been found to be the property of the 
Municipality, we are of opinion that plaintiff is entitled to succeed. 

The decrees of tiie Courts below must be reversed, and there 
^niist be a decree that plaintiff recover the ground site sued for, 
but with liberty to defendant' to remove the structure thereon, 
if anj^ within a month of the receipt of' this decree in the' Lower 
Appellate Court ■' "*■ ' 

The plaintiff is entitled to his costs throughout* * -y ‘ 
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APPELLATE OIYIL. 

Before Sir Arthur J. S. Collins, Kt., Chief Justice, and 
Mr, Jmtice Handley, 

NUNNU MEAH .(DEFi^BAis-T), Appellat??-t, 


% 


KEISHNASAWMl (Plaintot), Eespowdent.* 


Hindti %vidow — Interest in immoveable property‘-*FoweT of aUenaticn, 

A HinSn testator, leaving a grandson by adoption him surviving, besides cer« 
tain moveable property, bequeathed to his wife T. a house ‘'^on account of her 
maintenance f ‘ ^ 

’ Eeld, confirming the decision below, that though it was competent to testator 
by apt language to clothe Ms widow with a power of alienation, yet in the absence 
of such wo^ds, regard being had to the surrounding circumstances and to the ideas 
wMch Hindus have regarding the interest ordinarily enjoyed by women in immove- 
able .property, it must be presumed that testator only meant to bequeath a life* 
interest : 

Eeld^ also, that the heir-at-law was not liable to make good moneys expended 
on the premises by one holding under the widow with knowledge of the contents of 
the will. 

Appeal from tlie judgment of Mr. Justice Shephard sitting on 
the Original Side of the High Court in civil suit No. 106 of 1888. 

Gerray Parthasaradi Chetti^ son of Gerraj Yeerasawmi Ghetti^ 
died on the 16th May 1842, his father being then alive. Gerray 
Parthasaradi Chetti had in his lifetime given his widoWj> Book* 
mani Ammal, authority to adopt a son. The widow in due course 
adopted the plaintiff in the present suit, and this adoption was 
consented to by Veei’asawmi Chetti. Gerray Veerasawmi Chetti . 
died on or about the 20th Eehruary 1846, leaving Gerray Thayam- 
mall, his widow, him surviving, 

' On the 6th February, previous to his death, Yeerasawmi Chetti 
made a will in favour of his wife and grandson by adoption, 
the plaintiff Krishnasawmi. The portion of the will material for ,- 
'^ the elucidation of the matter in dispute ran as follows : — ' 

As.4:hav0 now married a third wife (Thayammal) and have ' •' 

should bear sons, such boys and , . 

rl: ^ ^ ; 

S Qf:1889*, . . . * i 
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ny grandson hy name of Krishnasawmi- wlio is .hereinafter men- 

ioned shall apportion the remainder estate' in equal shares after keishwa^ ' ■ 

hat which shall have heen spent. . ■ ■ ' ■ . sawmi. 

If my third wife does not hear sons give to her* and send - 
way on the loth day after my death property in all. amounting 
0 Es. 7^5 00 j such as jewels for iny said wife named Thauyar 
thereby meaning the said Thayammal) amounting to Es. 3,860 
lothsj &e .5 and brass household utensils amounting to Es. 350, 

Iso the aforesaid house No. 6047 of Es. 3,290 situate on the 
outh side of Pondicherry Appasawmi Pillai^s house in Varada 
iutheappen’s street on account of her maintenance/’ 

Thayammal, Veerasawmi’s widow, remained in possession of 
premises demised till November 1886, when she sold and 
delivered possession thereof to the defendant Salar Nunnu Meah 
Sahib. Thayammal died on or about the 6th February 1888, 
leaving plaintiff, as he contended, entitled as reversioner to the said 
premises amongst other property. ^ 

The most important question as to which the parties were at 
issue was regarding the construction of the portion of Veer^sawmi^s 
will already set out. The plaintiff, Xrishnasawmi, asserted that 
Thayammal, Veerasawmi’s widow, took only a lif e-estate ; the 
defendant on the contrary "contended that the will contained an 
absolute bequest to her. The defendant further contended that, 
even if Thayammal took only a life-estate, he had a valid lien on 
the premises for certain expenditure incurred thereon. . 

Shephard, J., decreed for plaintiff with costs. 

Defendant appealed. 

Mr. Horton and Mr. E. F, Grant for appellant. 

The AilvocateMeneral (Hon. Mr. Spring Branson) lor res- 
pondent. . • 

Judgment. — The only two questions argued *bef ore us on 
the hearing of this appeal were (l)Vhether defendant's; vendor, 
Thayammal, took under the will of her husband, Q-. Yeerasawmi 
Chetti, an absolute estate in the house in question in this suit or 
only a widow’s estate ; and (2), whether plaintiff is bound to make 
good to defendant any and what, sum , -for 'repairs' and, improve- 
ments alleged to have been made to the house by, defendani 

As to (1) it is argued by the learned, Oonnpl foi^ appellant that ' 
the restriction upou' the power of alienatiqn^b^; a Hindu -wife ,of 
immoveable property given to her. by -ber. husband as stridhanam , 
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HtrK'5iriT Meah h.m bo applioatioii to gifts to a widow by will, that in the case of 
a gift by wEl, therefore, unless there are express words of' limit- 
ation, the widow takes an absolute estate, and that in* this case 
there were no words limiting the gift, and, therefore, Thayammal 
took an absolute estate. In support of the distinction- contended 
for between a gift by a husband to his wife inter vivos and a gift 
to his widow by will, we are not referred to any c^xpress authority, 
’and we ohserye that it is opposed to the decision in IHoonjbehari 
Bhur V. PreMchand Butt{l), hut we think that we are not called 
upon to determine the question in this case. It was assumed by 
the learned Judge in the Court below that the testator.could have 
given his widow an absolute estate with full power of alienation, 
but it was held that on the proper construction of the will ho had 
not. done so, and upon a careful consideration of the words of the 
w’ill, read by the light of the surrounding circumstances, we^ are 
of opinion that the learned Judge was right in the construction 
he put upon it as to the house in question. 

W© are not concerned now with the moveable property be- 
queathed to the widow by the will. All we have to decide is 
what was the intention of the testator in giving her this house 
on account of her maintenance,^^ and we entertain no doubt that 


in so doing he did not contemplate her selling or otherwise 


alienating the house, hut intended that she should either live in it, 
or take the rents and profits for her maintenance, and that after 
her death it should still form part of his estate. It was competent 
to him, no doubt, to uise the words of the judgment in BJmJanga v. 
Bamayamnui(2) by apt language to clothe her with a power of 
alienation,^’ and words conferring such power frequently find a 
place in Hindu wills* and deeds of gift. In the absence of any 
such words, and taking into consideration the ideas which a 
. Hindu would have as to the natp’e of the interest to* which a 
woman is ordinarily entitled in immoveable property, it seems to 
us a fair presumption that testator in this case did not intend his 
widow to have any power of alienation'" over the house except of 
: po'uxse such as she would have had if the property had dome to tier 
;.m his. .widow. And' we agree with the learned Jixdge in the -Court 
•,,^helow;:'^at the endorsement^, by'' the testator on the Collector's ' 
certificate of the house does not show any other intention. . 




f/oat, mC ' ; - '<2) i.l.b., 7 Mad,. ssr. 
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“Tile words of tlie endorsement 'are merely aecording^ to the Nunn<Meah 
willj &o., my mfe after my death should enjoy.’^ 

As to the second question we also agree with the decision of 
'the Court below. This is not a case of a man standing by and 
allowing another in ignorance of his rights to add to the yalue of 
his property. The plaintiff, as the reversioner, could not, as long as 
the widow was alive do anything to interfere with what she, or the 
defendant by her permission, chose to do with the property, and the 
defendant* seems to have known perfectly well the nature of the 
widow’s title and the provisions of the will. If he took a mis- 
taken view of the extent of her interest under that will, it was 
his own fault,* and the plaintiff is not to blame for if. He did warn , 
defendant as soon as he knew of the sale to him, but apparently 
without any effect. Even if the money in question was bond fide 
advanced by the defendant for the repairs and improvement of the 
house, as to which there seems to be reason for considerable doubt, 
we agree with the Court below that the defendant has no legal 
claim for its repayment. 

The appeal fails and is dismissed with costs. 

. Bmmm Sf Bramon, attorneys’ for plaintiff. 

Champion 4" Shorty attorneys for defandant-. 


APPELLATE CIYIL. 


Before M}\ Justice MiUtusamt Ay^jar and Mr, Justice Best. 
, ' V '^^BCtlEPSAMI. ( jDbfekdakt ■ Ko. . 3), AjprBixAKT, 


VENKATSAMI and othees (Befexdakts Nos. 1 A3^?n 2, ' 


1S90. 

Sept. 8, 9i’ 
Kov. 13* 


PLAINTIFFsf,;'. EESrOXUENrS.'^ > 

Civil Procedure Code^ ss, 276 , 305 ; 

Section 305 of the Civil Procedure Code contemplates a mortgage or lease or 
private sale only whore ^‘the amount of the decree” can he thus provided for, 

A Court, executing a decree can neither grant a certificate under this section, 
nor confirm a mortgage or other ahenation of property^ unless, it' appears that hy 
such alienation the decree will he satisfied in .full. B is. hot sufficient 'that alter , 
gvmit of certificate, a mortgage by the judgment* debtor is, m between him and hls" ; ^ ^ 


^ Second Appeal Ko. -1323,011889*., : 
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G-UKtJSAMZ mortgagee, horn fide, nor can it aff ect the lien acquired hy the judginent-creditor 
_ ' under s, 276. 

¥EKK4.mHi. ' ■ 

^ -..■^■Second appeal ■ against ihe. decree of H.’T. Eoss^ Acting District 
Judge of Madura, in appeal suit No. 428 of 1888, confirming 
tlie decree of 0. Venkobachariyar, Subordinate Judge of Madura 
(West), in original suit No. 31 of 1887.. 

The factsj out of wbiob this second appeal arose, appears suffi- 
ciently for the purposes of tbis report in the following* judg- 
ments. , * 

B. Buhramanyd Ayyar and P. Subram any a Ayyar for appellant* 

Mahadeva Ayyar for respondents. 

Best, J. — The appellant (who was the third defendant in the 
Court of First Instance) is the holder of the decree in original suit 
. No. 57 of 1880 on the file of the Subordinate Court of Madura, 

(West). He is a minor tinder the guardianship of his mother 
Lingammal. 

The property ’of the judgment-debtors tvas attached and about 
to be sold in execution of the decree when they put in a petition 
(No. 636 of 1886), asking for postponement of the sale “and a oer- 
{ifioate under section 305 of the Code of Civil Procedure, and, on 
11th December 1886, they were granted tbe certificate (exbibit E) 
authorizing them to raise the balance of the decree amount by 
private sale, mortgage, &c., of the properties under attachment 
within the 20th December 1886. On the 22nd December 1886, 
the first defendant was granted a second certificate (exhibit D) in 
the 'same words, hut extending the time to “ within two months 
from this date.” ■ . 

Exhibit B is the petition of first -defendant (dated 22nd De- 
cenrber 1886) in oompliapce with the request contained in which 
the second aertifieate was granted^ From B It is seen that Bs. 

. 4,000 were then produced as obtained from the present third 
a,nd fourth respondents (plaintififs in the Court of First Instance) 
with whom, it is stated, “ a contract has been negotiated requiring 
. them to pay the balance and satisfy the decree in fnllP Hence 
. the certffleate E. ,* 

H .v,. The time allowed by this certificate expired on 22nd February 
•’ but ^no further payment was made into Court till 7th. 
Septtob^ 1887,: Vhen 'the petition (exhibit A) was flloi by the 
: pieaider:^t|e #i^and‘^^^ stating that the judg- 


lient-debtors had executed ^ to tiie plaintiffs a document mortga- 
ging the attached property for a sum of Es. 5,000 (including the 
Es. 4,000 already paid) and tendering the balance Es. 1,000 with 
a- prayer for an order that this sum of Es. 1,000 be received and 
the mortgage-deed accepted aD.d for stay of the sale, which was 
fixed for the 26th of that month. 

On the same day that A (dated 3rd September 1887) was 
filed by the plaintiffs, the petition 0 (dated 6th idem) was also' 
filed by defendant No, 1 (judgment-debtor) objecting that the 
mortgage bond had been obtained by the plaintiffs fr|Ludulently — 
the Es. 4,000 first paid being, in fact, the money of the “judg- . 
ment-debtors themselves and not of the alleged mortgagees, and 
praying that the bond be not accepted. 

These two petitions were disposed of by the order at the foot 
of exhibit A, rejecting the mortgage for the reasons (1) that the 
# judgment-debtors objected to it as having been fraudulently 
obtained, (2) because ^^the petitioners have not complied with 
, the provisions of section 305, and (3) as neither the balance 
nor the deed itseK was produced within the time limited by the 
certificate.’’ 

Hence the suit out of which this second appeal has arisen, {a} 

* for cancellation of the order last referred to, and (h) for a declara- 
tion that the moitgage (filed as exhibit E) executed by defendant 
No. 1 (who is also the guardian of defendant No. 2, a minor) 
is true and valid. Both the Lower Courts have decreed in favour 
of the plaintiffs. 

The present appeal is by the third defendant, the decree-holder, 
who contends {inter alia) that the Lower Appellate Court did 
not sufficiently distinguish between the case of the first defend- 
ant and that of the third defendant.” 

This is, I think, a valid objection to the decree ndJ only of the 
Lower Appellate Court, but also to that of the Court of First 
Instance, foi% it by no means follows that because the mortgage 
is found to be good and valid as against defendants Nos. 1 and 2, 
the judgment-debtors, it must therefore, be held to be good in . 
also as against the decree-holder, defendant No.- 8* 'T'‘Ay in 
because in the circumstances of this case, •/the mortgage' to plain- 

must, I think, be upheld even ^ as '.against defendant .No7'3, ^ 
in so far as it gives the plaintiffs a ■ lien, 'onftie ;pr 0 pAty for the ( 
Bs. 4,000 found to ^ have been paid_bybhem:'a^''ii?-A^^^^^ : 
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accepted as paH satisfaction of the decree • To tMs es:tent 9 ,plaiiQtiill 
arcj I think, entitled to a declaration that they have a lien upon 
the property, and, that the Es. 4,000 paid by them in satisfac- 
tion of the third defendant’s decree is. a first charge on the 
property. But this is, I think, the utmost relief to which the 
plaintiffs are entitled as against defendant No„ 3. Section 305 
expressly states that no mortgage, lease or sale under this section 
shall become absolute, until it has been confirmed by the Oourt 
and it is quite clear that the Court could not confirm under the 
section any mortgage lease or sale, unless it satisfied the decree in 
full It is only if there is reason to believe that the amount of 
the decree,” may be raised by mortgage or lease or private sale 
that the Court is authorized to give time and grant a certificate 
under section 305, and, as a matter of fact, both the certificates 
granted in this case (D and E) expressly state that it is for paying 
the balance of the decree amount ” by the .sale, mortgage, &c., 
of the property attached that sanction for a private arrangement 
is thereby granted. It has been held that in acting under section 
805 of the Code of Civil Procedure, the Oourt should exercise a 
reasonable discretion and should not postpone the sale, unless the 
judgment-debtor can show that the creditor will not suffer — Bam 
Buttun Neogp v. Land Mortgage Bank of India{l)^ and even then the 
postponement should be only for a reasonable period — Bednum 
Atchutarmnagya v. Dada Sahih{2), ‘ ‘Three nr six months have been 
held to be reasonable, but a year has been held to be unreasonable 
—see Fyzooddeen v. Giraudh Singh{Z). Such being the case, the 
arrangement under exhibit F, by which, after only partly satisfy- 
ing the judgment-debt, the mortgagees are given the property 
to possess it for ten years must certainly be held to be far beyond 
the limits of what is a reasonable time. The District Judge is in 
error in thinking that defendant JSfo. 3 stood and looked on at 
all that was being done in the matter of the mortgage.” It is 
seen from the Sub- Judge’s order in exhibit' IV that her Vakil 
'^strongly opposed” the application of defendant 1 (dated 
6th December 1886) on which the certificate E was granted | and 
by her pefetioii (exhibit V), dated 9th April 1887, she prayed that, 
before any arrangement of the kind was sanctioned, notice should 
be ;^vett to her. I see no reason^for allowing the appellant’s 
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contention that the suit brought by plaintiff for a declaration was 
not maintainable. 

The issues of fact as against the judgment-debtors (now re- 
spondents Xos. 1 and 2) have been" found in favour of the plaintiffs 
(respondents Xos, 3 and 4) and are neither objected to by them, 
nor do I think they are open to objection; but the case of the 
Judgment-creditor, the appellant, is not identical with that of the 
Judgment-debtors. Against the latter, the mortgage bond F may 
be held to be binding as a whole, but as against the appellant it 
can be held to be good only in so far as it makes the Es. 4,000, 
paid by plaintiffs in satisfaction of the appellant’s own decree, a 
charge and a first charge on the land mortgaged. But only to 
this extent can it be held to affect the appellant’s right to proceed 
against the said property in execution of her decree. 

I would, therefore, modify the Lower Court’s decrees as above, 
and direct the respondents Nos. 3 and 4 (plaintiffs) to pay the 
appellant’s costs throughout. Defendants Nos. 1 and 2 must pay 
the plaintiffs’ costs in the two Lower Courts and bear their own 
costs in both those Courts and also in this Court. 

Muttusawmi Ayyae, J. — The appellant is the decree-holder 
and respondents Nos. 1 and 2 are the judgment-debtors in original 
suit No, 57 of 1880, and the question of law arising for decision 
upon the facts found by the Courts below is whether the mort- 
gage executed by the latter in favour of respondents Nos. 3 and 4 
for Es. 5,000 on 24th January 1887 can be upheld as against the 
former. Both the Lower Courts have found that the mortgage 
was true, that the consideration money was paid, and that it was 
a bond Me transaction. Upon those findings, the mortgage would 
BO doubt be valid* as between the mortgagors and the mortgagee, 
but they are clearly not sufficient to support the transaction as 
against the appellant who was no party to it and who was proceed- 
ing in execution against the mortgaged property. It must appear 
further that the mortgage was concluded in strict conformity to 
thg provisions of section 305 ; that the property in question was 
attached by the appellant in execution of Hs decree so early as 
1881 ; that the attachment continu-eddn force when the mortgage 
was concluded, and that the decree defehremaihed to be^paid to the 
extent of more than Es. 10,000,^ are- facfe' about 'which there is ho 
dispute. The substantial ^question for rdeoision was whether the 
Court, authormed the mortgage' which ‘ actually ; concluded' 
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0iTKxrsAMi utidesr seoiign 305, and whetlier -.the , order of .the :;7ti:8'ept0inh# 
TsneItsami, to confirm the. mortgage was in contraTention of the 

authority previously granted by the Court. Section 305 ought to 
be read together with section 276'"of the 0ml Procedure Code, and, 
when so read, it is clear that when property is attached in execu- 
tion, any private alienation of the same is void against any claim 
enforceable under the attachment, unless such alienation is specially 
authorized under section 805. It must be remembered that under 
section 276, the decree-holder has a lien on the property under 
attachment in respect of the whole of the decree-debt and 
simply of a part of it. It is therefore provided by section 305 that 
when there is reason to believe that the amount of the decree may 
be raised by private 'alienation of the property advertized for sale, 
or of some part thereof, or of any other immoveable property of 
the judgment-debtor, the Court may postpone the sale of the 
property comprised in the order for sale in view to enable the 
judgment-debtor to raise the amount. In such a case, the section 
proceeds to direct the Court to grant the certificate authorizing 
the judgment-debtor to make the proposed mortgage, and to pro- 
vide that no such mortgage shall become absolute until it has 
been confirmed by the Court. 

The intention is to prevent the sale of the attached property 
when the whole decree can be satisfied within a reasonable period 
by private alienation, and, at the same time, to protect the lien 
which the judgment-creditor has under section 276 by preserib- 
ang two conditions, viz., that the mortgage actually concluded 
must be previously proposed to, and authorized by, the Court, and 
’that the mortgage must be confirmed after it is concluded. The 
real question was whether the facts of this case show that the 
mortgage concluded was the mortgage proposed to, and authorized 
by, the Court under section 305. The first certificate granted by 
the Subordinate Court is exhibit B, dated 11th December 1886. 
It recites that there is reason to believe the balance of the decree 
amount might be raised by private alienation and then pnrporJ:s 
to authorize the judgment-debtor to make the proposed alienation 
\vithin 20th December 1886 to raise the said aiiioimt. The second 
.> , ;<3exrifloate; granted on the 22hd December 1886 is exhibit D. It 
, , iS'in the same, terms_ as exhibit E with this difference, viz., that 
^ two mohths: time was granted- from thaMate, the mortgage aiitho- 

rized being' still' a. mortgage ':of :the' attached properties, whereby 
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there was reason to believe that the balan.ce of the .decree amount 
might be raised. Again, exhibit B is the petition upon which 
the certificate D was granted. It was in these terms : — A 
“ contract was entered into with Suhba Naik, Eamasanii Naik 
and Guruvappa Naik, sons of Velappa Naik, residing at Naik- 
karapatti, to mortgage defendant's immoveable properties 
mentioned in the sale notice, in accordance with the certificate 
granted by the Court, and Es. 4,000 has now with difficulty 
been produced through them. 

A contract has been negotiated with the said persons requir- 
ing them to pay the balance and satisfy the decree in full ; 
and they, consenting to the same, and making their proper- 
ties security therefor, have undertaken to make the necessary 
■"'^arrangements. ■ 

This defendant intends to mortgage his immoveahle pro- 
perties, after appropriating the produce now raised on the 
properties under attachment and the summer produce thereof. 

“ An order is therefore prayed for directing that the Es. 4,000 
now deposited he accepted ; that payment be entered in the 
decree ; that a time be prescribed for paying the balance of the 
decree amount, and that a certificate be granted giving permis- 
sion to make private alienations of properties referred to in the 
sale notice within the prescribed time.’’ 

It is clear that the representation made to the Court was that 
negotiations were in progress whereby the whole balance of the 
decree debt would be paid up if time was granted. 

What was the transaction since concluded and what was its 
result ? The mortgage which the Court was asked to confirm was 
a mortgage for Es. 5,000, which was considerably below the 
balance due under the decree and no other arrangements were made 
for satisfying the decree in full, it being represented on one side 
that no larger amount could be raised on the properties attached, 
and on the other that the mortgage was fraudulent. It appears to 
me to be open to no doubt that permisdon to raise money 'by mort- 
gage was asked for with the representation that the balance of the 
decree debt would be paid in fail, either by means of .the mortgage, 
or by it and other arrangements in progress and that permission 
was granted to make the mortgage -on 'the 'assurance tha.t the’ 
whole decree debt would be satisfied* : ^ 

. The order therefore rofusin'g^ to.cohfirm.the. mortgage is per*' 
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feotly correct for tlie simple reason that the condition subject to 
: which': ^ was granted, .tiz., satisfaction of the decree 

in full was not complied with either by the mortgage or other- 
wise m represented do, the Co'uit. The '.question of the validity of 
the mortgage is not one of bond fides between the mortgagor and 
mortgagee but one of statutory authority sufficient to take away 
the prior lien which the appellant had. 

For these reasons, I am also of opinion that the mortgage 
cannot be upheld as against the appellant. 

I am further of opinion that the plaintiffs must be declared to 
be entitled to have a charge upon the property in dispute for 
Rs. 4,000 paid into Court on account of the appellant’s decree 
between the date of their application for a certificate under section 
305 and the order of the 7th September 1887. This declaration 
is necessary to restore the parties to their original position, and the 
appellant can only set aside the mortgage and make the property 
available for his decree subject to that charge. 

I agree, therefore, to the decree proposed by my learned- 
colleague. 


APPELLATE CIVTIu 

Before Mr. Jmtiee MtiUusami Ayyar and Mr. Justice Best 

In Appeal No* 187 of 1888. 

GOVINDA AND OTHERS (Deeekdahts Nos. 1, 3 and 4, amd First 
Defei^dant’s Retresentative), Appellants, 


MANA YIRRAMAN (Pi.aintipp), Respondent,'^ 

In Appeal No. 188 of 1888. 

MANA YIKEAMAN (Plaintiit), Appellant, 


V. 


V ' GOVINDA AND OXHEES (Deeeitoahtb), Eispondbnxs. 

X , Joinder ofcmms of Jroeedure Code, ss. 44, judieat^,. 

. :,;A suit , for recovery of a mortgage debt, with, an alternative prayer for sale 
)f the morgtaged property, is not, a suit for the recovery of immoveable property 
lidtbin the meahiog. of ' 4;4, of the'' Civil .Procedure Code. . . : 

V' /'.''V-vV' ■ ^ Appeals Nos. 187 aud'I88 of 1888, — , ' 
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A suit seelcing to enforce liability for a mortgage debt on a Malabar tarwad is 
not barred by a previous personal decree obtained against certain members of the 
tar wad for the same debt. 

Appeals against the decree of E. K. Krislinan, Subordinate 
Judge of South Malabar, in original suit No. 17 of 1887. 

Defendants were members of a Marumatkatayam tarwad. 
In 1881 their karnavans executed to plaintiif a mortgage of cer- 
tain property as security for a loan. A portion of the property 
mortgaged, viz., items 1 to 16, was at the same time leased by 
the plaintiif to the mortgagors. No rent having been paid, the 
plaintiff sued the mortgagors in original suit No. 232 of 1883 
and obtained a decree. In execution thereof he attached certain 
moveable property of the tarwad. The defendants resisted, deny- 
ing the liability of their tarwad for the debt, and, failing in their 
attempt, brought original suit No. 71 of 1884. The final result 
of this suit, on appeal, was that the former decree was declared 
to he merely personal against the karnavans. The plaintiff now 
sued to recover his mortgage debt together with arrears of rent. 

The defendants, among other defences, pleaded that there was 
a misjoinder of causes of action, viz., of a claim to recover a mort- 
gage debt with one for arrears of rent. They also pleaded that 
the claim for rent was res judicata by a decree obtained by plain- 
tiff in original suit No. 232 of 1883 for arrears of rent against 
Eaman Menon and Kannan Menon, the original mortgagors, 
memjjers of defendants’ tarwad. 

Sankara Menon for appellants in appeal No. 187 and for res- 
pondents in No. 188 of 1888. 

Sankaran Nayar for appellants in appeal No. 188 of 1888 and 
for respondents in appeal No. 187 of 1888. 

JtiDGMENT. — This was a suit to recover a debt together with 
arrears of rent due by the defendants upon a mortgage deed and 
a lease, dated the 31st August 1881. The documents in question ’ 
were executed by two persons, named Raman Menon and Kannan 
Menon, on behalf of the defendants’ tarwad and as its represent- 
atives. The instrument of mortgage (exhibit A) purports to 
mortgage 29 items of land for a debt of Es. 5,000, and to transfer, 
in lieu of interest due upon it, possesion of items 1 to 16 yielding 
an annual rent of 750 paras of paddy. The lease purports to be 
a lease of those 16 items by the mortgagee to the mortgagor for 
the above rent payable at the end of ea# yeaff,;' .Out of the most* 
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OoTiNDA gage debt a sum of Es. 300 was left with the mortgagee to be 
MiVi applied in discharge of an encumbrance on items 1 to 18, and it 
TacaAMAN. -vvas admitted by the plaintiff _in the Court below that he did not 
so apply the amount. No rent having been paid according to the 
ieinis of the lease, the plaintiff obtained a decree against Eaman 
Menon and Kannan Menon in original suit No. 232 of 1883 for 
arrears of rent due until April 1883, amounting to Es. 721-12-1, 
and attached in its execution certain moveable properties belong- 
ing to the defendants’ tarwad. The defendants, however, repu- 
diated the liability of the tarwad, preferred a claim, and prayed 
for the attachment being cancelled. Their claim being disallowed, 
they brought original suit No. 71 of 1881 in which it was finally 
decided by the Appellate Court that the attachment must be 
raised on the groxrnd that the decree was personal to Eaman 
Menon and Kannan Menon. The mortgagors being dead, the 
plaintiff’s case was that the mortgage debt was a tarwad debt, 
and that the defendants were liable to pay it and the arrears 
proportionate to Es. 4,700 actually advanced by him. The Sub- 
ordinate Judge decreed the claim, but directed that in default 
of payment, items 1 to 16 be sold on account of Es. 2,300 out 
of the mortgage debt and proportionate rent, and items 17 to 29 
on account of the balance. To this decree both the plaintiff and 
the defendants object — the former in appeal No. 188 and the 
latter in appeal No. 187. 

Appeal No. 187. — Four preliminary objections are urged in 
support of this appeal. As regards the first, viz., the alleged 
misjoinder of a claim to recover the mortgage debt and a claim 
to recover arrears of rent, we are of opinion that the Subordi- 
nate J udge properly disallowed it. It was open to the respon- 
dent under section 45 of the Civil Procedure Code to unite in 
one suit several causes of action against the same defendants 
. Jointly, and we do not think that the alternative relief claimed 
in the plaint, viz., the sale of the mortgaged property in default 
of payment renders this a suit for the recovery of immoveable 
' property within the meaning of section 44. 

regards the second objection, viz., that the suit is not 
SO far as it relates to items 1 to 16 under section 

consider that it is also 
vj.fmtennble^;,^ IT of .1882 came into force in July 1882, whilst 

> , upon was concluded on the 31st 



August 1881, and eyen if the Act applied, which it does not, there 
is an express covenant to repay the debt in the instrument of 
mortgage-— y. Kimjan{l), 

The next objection, viz., that the claim is res judicata so far as 
it has reference to rent due from 31st August 1881 to 11th July 
1883, is also one which cannot be supported. The present suit 
is instituted against the defendants’ tarwad, whilst original suit 
No. 232 of 1883 was brought against Eaman Menon and Kannan 
Menon, and the liability now litigated is that of the tarwad, 
whilst the liability decreed on the previous occasion was, as urged 
by these very defendants and as held by the Appellate Court 
in appeal suit No. 622 of 1884, the personal liability of the two 
individuals who pxecuted the original lease. 

It is next argued by the appellants’ pleader that the plaintiff 
ought to have joined all the members of their tarwad in original 
suit No. 232 of 1883 and that his omission to do so precludes 
him from instituting a second suit in respect of ,the same claim of 
rent. We are not prepared to accede to this contention either. 
The decree in original suit No. 232 of 1883 was not satisfied, 
and its execution against tarwad property was obstructed by 
the defendants, and it failed on the ground that the decree was 
personal to Eaman Menon and Kannan Menon. If the usufruc- 
tuary mortgage is really binding on the tarwad, we see no reason 
why the plaintiff should not be permitted to sue the tarwad in • 
respect of rent also which is not barred, as the pattam chit was 
a registered document as appears from exhibit XV, and conse- 
quently the limitation period is six years under article 116 of 
schedule II of Act XV of 1877, — see VytMUnga Filial v. Tketchan^ 
amiirti PUlai{2) and Umesh Chunder Mundul v. Adarnoni Fasi(3). 

Passing on to the merits, it was first contended for the ap- 
pellants that the mortgage was concluded neither for tarwad 
necessity nor for its benefit ; and, secondly, that by reason of a 
family karar, Eaman Menon and Kannan Menon were not com- 
petent to execute the mortgage otherwise than in conjunction 
with the other members of their tarwad. As regards the second 
question, it is dealt with by the Subordinate^ Judge in' paragraph 
10 of Ms judgment, and we concur in his opinon that the karar 
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was not acted upon, lent was finally cancelled by tbe appellants’ 
family. The evidence referred to by him snffioiently warrants the 
conclusion at which he has arrived. As to the first question, as 
already observed, Rs. 300 were not advanced by the respondent, 
and the Subordinate Judge has upheld his claim only to the 
extent of Rs. 4,700. The appellants’ case was that Es. 2,800 
were paid in cash, and that Rs. 2,400 were credited towards the 
purchase money due to the respondent by Raman Menon for the 
sale of items 17 to 29 under exhibits E and Q. 

It appears from the evidence that the purchase was made by 
Raman Menon for the benefit of defendant No. 3, Narayani 
Amnia, the female 'member of the appellants’ tarwad, on the 
assurance of her husband that he would make good the purchase 
money for her benefit ; but the assurance proved ineffectual owing 
to his death. Thus, the purchase was made for the benefit of the 
female representative of the tarwad, and the property purchased 
is still in its possession. The vendor has clearly a lien for the 
unpaid purchase money at least on the property sold. As to the 
remaining Es. 2,300, it is conceded by the appellants’ pleader 
that the decree debt evidenced by exhibit B is binding on the 
tarwad, and that it was satisfied out of the money advanced by 
the plaintiff. The payment on account of that debt amounts to 
Es. 1,261-3-11 and there remains a balance of Rs. 1,038-12-1. 

As regards the decree debt due to Ramakrishua Patter, the 
respondents’ case was that he advanced the money bond fide to 
prevent the impending sale of property purchased by Raman 
Menon as. the karnavan of the tarwad. The appellants’ conten- 
tion was that the property was actually sold in execution, and 
that the payment alleged by the respondent was really not made. 
The Subordinate Judge found that tl^e advance was ideally made, 
and that the creditor was not responsible for the misapplication 
by the karnavan of the borrowed money. Two witnesses deposed 
that the money was advanced, and the Subordinate J iidge has ac- 
cepted their evidence, which we see no reason to discredit. More- " 
over, there is no evidence for the appellants to show that the sale 
under exhibit IX was not subsequent to exhibit A, or to indicate 
collusion between the respondent and Ramakrishna Patter. It is 
'tru^ that they did not go into the witness-box ; but it was open to,, 
the appellants to have cited them as witnesses, and they have not 
done^jso* 'Upon the ovidenco . in the ease we cannot say that the 
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Subordinate Judge lias not come to a correct conclusion. The 
remaining portion of the mortgage debt for wbicb no tarwad 
necessity is distinotlj proved is small; and there is no ground for 
tile suggestion that the plaintiff did not lend it hona fide. For 
these reasonsj we think that this appeal cannot be supported and 
must be dismissed with costs. 

Appeal No, 188. — ^It is contended in this appeal that the 
Subordinate Judge was in error in charging Es. 2,400 and pro- 
portionate rent only on items 17 to 29, As observed they were 
purchased for the benefit of defendant No. 3 on the assurance by 
her husband that he would pay the purchase money ; but the 
assurance proved ineffectual in consequence of his death. The 
property was acquired by the senior female through whom the 
other members of the tarwad derive their title to the tarwad 
property, and they are in possession also of the property thus 
acquired. There is therefore no reason why the whole tarwad 
property should not be made liable for this debt. 

In allowance therefore of this appeal of the plaintiff, the 
Lower Oourt^s decree will be modified by directing the defendants 
to pay this amount and its proportionate rent and interest as 
a tarwad debt, and defendants will also pay plaintiff’s costs in 
the Lower Court on this amount, as also plaintiff’s costs of this 
appeal. 


APPELLATE CIVIL. 

Before Mr, Justice Muttusami Aypar and Mr, Justice Best, 
BANKIJ ANB oriTEiis (Defendants Nos. 1 to 4), Appedlants, 

V. 

PUTTAMMA AND ANOTHEE (PLAINTIFF AND DEFENDANT No. 5), ' 

Eespondents,’^ 

AUi/amntma t<(ir — InherUmm — XJncongenital insanity — Suit % an una^judged lunatic 
hj the Agent of the Court of Wards as guardian^ Authority of the Court of Wards 
— liegulation V of 1804 — Estates of Limaiies subject to Mufassal Courts — Act 
XKXr of 1858— Code of Gwll Procedure, 464. . , / ^ 

A Jain, who was subject to the Aliyasantaua law, made a will, whereby he dis- 
posed of the property of his family in favour of certain persons,, and died. The 
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XjlaiutiS, a female, was the,' sole surviving member of the testator'' b‘ family, but it 
was admitted that she was, and for more than fifty years had been, a lunatic, though 
she had not been declared to be so under Act XX XT of 1858; it appeared that 
her lunacy was not congenital. She sued by the Collector of South Canara, the 
agent for the Couit of Wards : 

mu, (1) that the plaintiff was not excluded from inheritance by reason of 
lunacy under Aliyasantana law, and the will, in favour of the defendants, was 
invalid ; 

(2) that the Court of Wards had power to take cognizance of the plain- 
tiff’s case under Regulation T of 1804 5 

(3) that although the Court of Wards should ordinarily obtain a decla- 
ration under Act XXXT of 1858 in cases where the lunacy of a is open to 
question their failure to do so in the present case was not fatal to the suit ; 

(4) that Civil Procedure Code, section 464, was accordingly applicable 
to the case; 

(5) that the appointment of the Collector, as guardian to the plaintiff, 
was legal and valid. 

In deciding what was the extent of the property which the plaintiff was en- 
titled to inherit under the above rulings, certain documents adduced as evidencing 
partition of the family property were held to evidence merely arrangoments for 
separate enjoyment. 

Appeal against the decree of 0. Venkobaehariyar, Subordinate 
Judge of South Oanara, in original suit No. 20 of 1885. 

The plaintiff, Puttamma, was sole surviving memher of a 
wealthy Jain family known as the Konda family, governed by the 
Aliyasantana law. The last member of the family, who iiad 
possession and management of the family propei-ties, was one 
Manjappa Shetti alias Mallanna Shetti, who died on the 18th 
November 1832. A few days before his death he made a will 
bequeathing all the properties in his possession to his wife and 
children. Sanku, defendant No. 1, was Mallanna^s widow, and 
defendants Nos. 2 to 4 were his children, defendant No. 2 being 
a son by a former wife, and defendants Nos. 3 and 4, his daiigh* 
ter and minor son by defendant No. 1. Defendant No. 2 
was enjoined by the will to protect the plaintiff w^'ho w^as therein 
described as a person of unsound mind. 

The present suit was brought by the Collector of South Canara 
as agent of the Court of Wards, on behalf of the plaintiff who 
was admitted by all parties to have been a lunatic for many years 
past and who still was of unsound mind. It appeared that, in 
;May.- 1885^' the Collector petitioned the District Court to make 
;;a^]h;;ipTentery:ofthe effects of which Mallanna died possessed and 
to his control, but no order for transferring 
teethe, OoIIe<^^^ was passed. The plaint alleged tliat 
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tlie prox^erty bequeathed to the defendants was vested solely in 
the plaintiff, that the deceased had merely a right of maintenance 
therein, and that he was incapable of transferring the same by 
will. The suit was for recovery of this property. 

The defendants pleaded that as plaintiff, who had long been, 
and continued to be, a lunatic, had not been adjudged a lunatic 
by the District Court in accordance with the provisions of Act 
XXXV of 1858, the Court of Wards’ Eegulation did not apply 
to her case ; that, since the passing of the above Act, it was 
not comi)etent for the Court of Wards or any person to bring a 
suit on behalf of a lunatic, until the question of lunacy had been 
adjudicated upon, and the Court of Wards or such other person 
had been appointed manager under the Act ; that the question of 
plaintiff’s lunacy had not been so adjudicated on, nor had the Coh 
lector been appointed agent or manager in conformity with the 
provisions of the Regulation. It was further pleaded that as 
plaintiff had been a lunatic for a period of 50 years, she was under 
a disability which debarred her right to the estate or to the pos- 
session thereof , and that consequently Mallanna Shetti had the 
right, as last surviving member of the family, to dispose of the 
proj>erty by will. It was also alleged that a division had taken 
place in the family in 1844 and again in 1866, whereby the 
interests of plaintiff’s branch were severed from those of the 
branch represented by Mallanna Shetti. It was further contended 
that only a portion of the ]plamt pro]3erty belonged to the Konda 
(plaintiff’s) family, a considerable portion being the self-acqui- 
sition of Mallanna. The parties were, lastly, at issue on' minor 
questions regarding the ownershif) of some of the items of property 
claimed in the ^riaint which are not of importance for the purposes 
of this report. . : 

The Subordinate Judge passed a decree for the plaintiff. . , 

Defendants Nos. 1 to 4 preferred this -appeal. ' 

Mr. Johnstone^ Bashyam Ayyangar and Narayana Rau for 
appellants. ' . *" ■' : 

The Afhoeaie^G&mral (Honorable Mr. Spring BranBon^^.'" 
Sankamn Maym% Krislmmawmi Ayyar md Gapala Rau for'xes**^ 
pendents* ^ , 

JtjDQMEH'r.«-"This is an nppeal -by defendants No^. 1 to 4 'from I 
the decree of the Subordinate Jud^/of South Oanara awarding 
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to plaintiff possession of extensive properties, moveable and im- 
moveable, to wMcb tbe Subordinate J udge has found that plaintiff 
is entitled as sole owner, she being the last surviving member of 
an AlijJ'asantana family. 

The appellants are the wife and children of one Man jappa 
alias Malknna Shetti, the last surviving male member of plain- 
tiff’s Aliyasantana family, who died in 1882. 

Plaintiff is a lunatic whose estate has been taken charge of by 
the Court of Wards under the orders of Government, and the suit 
was brought on her behalf hy the Collector of South Canara as 
Agent of the Court of Wards. 

The first objection taken by the appellants is that the Court 
of Wards’ Eegulation V of 1804 is inapplicable to the plaintiff’s 
case, the sections relating to lunatics therein not being in force. 
This objection rests on tbe fact of sections 6 and 7 of Eegulation 
V of 1804, so far as they related to lunatics and idiots, having 
been repealed by Act XXXY of 1858, which prescribes tlie pro- 
cedu)’e to be adopted for ascertaining whether a person alleged to 
be a lunatic is such or not. Section 2 of Eegulation V of 1804, 
which gives the Court of Wards ^‘full power and authority to 
take cognizance of all cases of property devolving to heirs inea- 
paeitated by minority, sex or natural infir mitj^ ” from adminis- 
tering their own affairs, has not been repealed. That the phrase 
natural infirmity,” as used in the Eegulation includes also 
lunacy and idiotism, is apparent from section 6, which declares 
incompetent to manage on their own behalf persons incapaci- 
tated by lunacy, idiotism or other natural infirmity.” Moreover 
section 9 of Act XXXV of 1858 expressly recognizes the authority 
of the Court of Wards to take charge of the estate of a lunatic. 

In ordinary cases, where the lunacy might he open to question, 
the Court of Wards ought no doubt, in the first instance, to get 
^ declaration under Act XXXV of 1858. But where, as in this 
case, it is admitted on all hands that plaintiff is a lunatic, ' their 
not having done so cannot be held to be fatal to the suit. 

, r . The next objection taken by the appellants is that '' the reason 
.alleged in the plaint for making the provisions of the Eegulation 
;^|.\applicsd)le to the plaintiff, viz., -that she is disqualified to manage 
;;;;^;'h.er,ownaffairs % remofi of is inconsistent with the allega- 
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would not he sufficient for holding her to he disqualified to 
manage her affairs ; at the same time, the mere fact of a woman 
feeing governed bv Aliyasantana Law is no reason for holding that 
she might not be disqualified by sex alone within the moaning of 
,the Regulation. It must depend in each case on the capacity to 
manage. 

If an Aliyasantana woman is not possessed of sufficient capa- 
city to manage her estate, the estate can fee taken under the 
management of the Court of Wards on the simple ground of in- 
capacity by sex. In the present case, however, there is admittedly 
incapacity by lunacy ; and this ciroumstanoe is sufficient, as has 
been held above, to give the Court of Wards power to assume 
management of the estate with the sanction of Grovernment. The 
second objection need not, therefore, be further, considered. 

It is next contended that ‘‘ plaintiff who is admittedly a luna- 
tic not having been adjudged so under Act XXXV of 1858, she 
cannot sue,’’ and, it is added, section 464 of the Code of Civil 
Procedure has no application,” It has already been held above 
that as plaintiff is admittedly a lunatic,” the mere absence of a 
formal adjudication to that effect need not, in the circumstances of 
this case, be held to invalidate the charge assumed by the Court of 
Wards with the sanction of Government ; and section 464 of the 
Code of Civil Procedure expressly excludes from the operation of 
sections 440 to 462, and consequently also of section 463 any 
minor or person of unsound mind, for whose person or property a 
guardian or manager has been appointed by the Court of Wards,” 
—and the Collector by whom the present suit is brought on behalf 
of the lunatic plaintiff is the guardian so appointed. 

It is, however, next objected on behalf of defendants that the 
appointment of the Collector as guardian is not legal and valid, 
and the plaintiff not being properly represented, her suit is not 
maintainable.” 

We see no reason for holding that the appointment of the 
Collector as guardian of the lunatic plaintiff is not legal and 
'Valid, ' A similar objection seems, to, have ■, been taken ffiefore' 
Parker, in Beresford v. Ramasuhha{X% and was overruled for 
reasons to be found at page 199 of the report. This objection 
must, therefore, also be disallowed, ■ ' 
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Tlie nest objection is that as plaintiff has been of nnso®d 
mind for more than fifty years before the date of the suitj she 
has lost all her right to inheritance, or to the possession of the 
plaint properties, or to succeed to their management* 

There is no question here of the plaintiff’s right to manage 
the properties. She is admittedly incapacitated for that. The 
only question is whether the property is hers, and such as should 
be managed on her behalf by the Court of Wards. , Her right to 
the property of the Aliyasantana family, of which she and the 
deceased Mallanna Shetti were both members, accrued at the time 
of her birth. 

Her insanity is admittedly not congenital. Consequently no 
question arises as to whether she is disentitled to the property 
in consequence of having been horn a lunatic. It having once 
Tested in her, she cannot he held to have been divested of it 
by her subsequent dunaey. 

. This disposes of all the preliminary objections. 

We now have to consider what is the family property to ivhich 
plaintiff is entitled. 

And the first question is, do exhibits I and M evidence final 
and absolute divisions of the family property between plaintiff’s 
branch and that of Mallanna Shetti? The earliest of these in date 
is exhibit I (7th September 1844). It is divided into two parts 
marked respectively exhibits la and lb. The former showing 
how the debts due to the family were divided, and the latter the 
immoveable property, namely, into three shares, one share being 
allotted to be enjoyed by Manjappa Shetti, another by Ms nephew 
Nema Shetti, and the third by his sister Chandappamma. The 
circumstance of Manjappa Shetti, a brother, being given a share, 
is of itself favourable to the supposition that the division was for 
peaceful' and separate enjoyment merely, and not a final and 
absolute partition of the property. However, this is further 
apparent from the stipulations in exhibit lb against any of the 
sharers wasting the property under any circumstances,’’ and 
. that, should any sharer sell such properties, he shall make up for 
’ the same by buying other properties; and that in case of any of 
the, pjoperties held in mortgage being ' redeemed, 'othm‘' 'suitM^^ 
pf^Qperty , shall 'be acquired with the redemption money. More- 
express exhibit lb 'Hliat the property 
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Shetti shall be eiijojed together, after the male descendants of 
both, by the descendants of the female Ohandappamma/^ It is 
pointed out on behalf of appellants that the present plaintiff, 
Puttamma, is not even mentioned in exhibit and was in fact 
excluded, because only the male members of the two branches are 
mentioned as entitled to possession of the shares allotted to ISTema 
Shetti^s branch just as is done in the case of Manjappa Shetti’s 
share. It must here be noticed that the Manjappa Shetti referred 
to in exhibit I was the grand-uncle of the lately-deceased Man- 
jappa Mallanna Shetti, who will hereafter always be spoken 
of in this judgment as Mallanna Shetti ; — also that plaintiff 
Puttamma is a niece of the Nema Shetti mentioned in exhibit I. 
It is no doubt true that no mention is made of the plaintiff 
in exhibit I, and her very existence is ignored in so far as she 
might have been an obstacle to Ohandappamma’s branch’s right 
to ijossession of the share allotted, to be enjoyed by Nema 
Shetti is concerned. But plaintiff was not, and, being a lunatic, 
could not be a party to the document in question. It is not 
denied that she has aU along been maintained as a member of 
the family. Consequently her not being mentioned in exhibit 
I is of no consequence one way or the other. Exhibit I was 
held by this Court in 1865 (see exhibit A) to be ‘‘plainly an 
agreement simply for the separate management by each of the 
three contracting parties of a separate portion of the family 
property,” and, as was then remarked, “ the provisions in the 
agreement against waste and alienation, for the postponement of 
the succession of Chandappamma’s issue until the decease of the 
males, and the right of survivorship reserved to them, show with 
abundant clearness that there was no division.” The above was 
the finding of this Court in an appeal preferred by the deceased 
Mallanna Shetti from an order of the Civil Court of South Canara 
granting to Nemaya Shetti (a party to, exhibit I and uncle of the 
above Mallanna Shetti) the certificate under Act XXVII of 1860 
for collection of debts due to Dodda Manjappa Shetti, who was 
also a party to exhibit L The ■ decision bf this Court in /exhibit ^ 
A was that the grant of the certificate ;to.:Nemaya Shetti-was right, ; 
‘‘the tw’-o opposing claimants being -members .of ah'" undivided 
family.” , , -V/'; 

'Exhibit M is the other document '-On wMeh defendants rely as 
OTidonoing partition,,, It is dated'-- l6th ,,,Pecemb;et"Vl866, ..The' 
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parties to it are tlie abovementioned Nema Slietti aiad liis iiej)liewB 
Brabmaya Slietti and Nemaya Slietti on the one part, and Ghaii« 
dappamnia’s daughter Devappamina and the latter’s sons Man- 
jappa Slietti MaUanna Shetti now deceased) and Aparajita 
Shetti 0 X 1 the other part. It refers to the prior agreement exhibit 
I and to the disputes that had arisen and the death of the senior 
Man jappa Shetti (see exhibit A above noticed), and then says 
after Manjappa Shetti one of us, Nema Shetti, is now Tajaman 
of the family ” and entitled to manage all the religious ceremonies, 
keeping in his possession the lands set apart for that purpose 
in the former Tahanama (agreement). It then divides between 
the two contracting parties “ the lands, which were in the enjoy- 
ment and under the management of tlie deceased Dodda Maxi- 
jappa Shetti at the time of his death, providing, how^ever, that 
*^’the kudtala for the assessment of all these lands shall be in the 
name of the Yajaman Nema Shetti ” tlioiigh each party is to 
pay to the Grovernment separately the assessment of the lands 
in the possession of each. It next provides that ‘‘ in case of alien- 
ating under urgent necessity” either the lands then dealt with 
^^or any of the lands existing at present in the family, except 
lands alienated and given upon redemption from mortgage out of 
the family lands mentioned in the former Tahanama (oxliibit I7>), 
all should join and make the alienations.” It is then stipulated 
that each branch shall separately enjoy the lands now divided, as 
also *Hhose previously” divided, and awarded to each, and that 
during the lifetime of the members of one branch there shall bo 
no ohitr action from the members of the other branch ; ” but in case 
of lands held on mortgage being redeemed from either branch, it 
is provided just as in exhibit Ib that “ from the mortgage amount 
recovered ” other land shall be acquired, ^nd that if any of the 
muli laifds are sold in conformity with the above Tahanama,” 
other land proportionate in extent shall be acquired ; but these 
amounts shall not be wasted ; ” and, finally, there is a provision for 
all the members of the two branches joining together in miaking 
an adoption for the pui'pose of continuing* the family in case an 
adoption should be found necessary for the pxirpose. No doubt 
paragraph 5 of exMbit M reserves to the members the exclusive 
xigfht of disposing of its seif-acquired properties ; and such '' self- 
are also' referred to in paragraph 6. But it is clear 
exhibit M, vk., the properties 





I .' of which Dodda Manjappa Shetti was, possessed- at the time of Sankh 
M s death, were’ dealt with, aad were iatended to be retained, as 
family property ; and plaintiff, the now sole surviving member of 
■ the familjT’, is entitled to all the properties divided under exhibits 
lb and M, and also to any properties that may have been 
siiiee acquired in lieu of such of those lands that may have been 
sold under urgent necessity or -with money received in redemption 
of any such lands which may have been h^ld in mortgage. ^ 

Before lea^dng exhibit M, it must here be noticed that it 
expressly provides (paragraph 8) for the present plaintiff, Put- 
tamma, being maintained hj M.ema Shetti and his nephews who * 

, are her brothers.’’ ' . 

The same paragraph of exhibit M also provides that Ara- 
kamma, the younger sister of Chandappamma, should be main- ; 

tained by her niece Devapaparama and the latter’s children. 

This Arakamma is also not mentioned in the earlier tahanama, 
exhibit 16. It is not alleged that she was a lunatic. . -Consequently 
there is no reason for holding non- mention in exhibit 16 to mean 
exclusion as has been suggested with regard to plaintiff . Exhibit 
M, like exliibit I, is evidence merely of an arrangement for 
separate enjoyment, and not a final partition. 

# The next question for consideration is whether any, and if so, ! 

which of the properties specified in the schedules attached to the 
plaint are self-acquisitions ” either of Nema Shetti or of defend- i 

ants Nos. 1 to 4, to which these appellants are entitled. ^ , i 

The items of debt and property, respectively, claimed by i 

defendant No. 2 as his own self-acquisitions are dealt with by the * 

Subordinate Judge in paragraphs 23 and 24. of his judgment. 

Of the debts, item Np. 47 is found to have been j>art of assets - 

^ ' due to plaintiff’s branch of the family to which Mallanna sue- ■' 

' oeeded on the death of plaintiff’s brother, Debt^item No. 54 and ■ ■■ . ’’ 

.property item No. 122 were acquired by defendant No. '2, after 'V' ' 

Ms 'father’s death, and when he was in possession of' the -family ■ ‘ ' ' ;.X'! 

\ property; and defendant No. 2 has- not- proved that the money , ;■ rl 

< paid was his own. The above items, -as- also Nos. 23, 28,, 33, 

46, 47,55, 68, and 104 of the debts, '.have not been, pressed at' * ‘ i ; 

^ ' :the hearing of this appeal ; and„as to , the remaining ■ itexhs, both ■ ■ - , ; ' ' 

of debts and i^roperties, the Subqrdin^teyJndge .has '^ven suffl*-*' ! ^ ■ ’ 
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oMamed by MallanBa.m his Bon% aame, the money being that of 
Mallanna’s family. . 

Item No. 1 of the. debts is a siim of lls. 39^^99 due under 
exhibit OOLXI/’ This amount is claimed by defendant No. ly 
in -whose name the document stands. But it is seen from the 
document itself that no less than Bs.- 24j478y of theRs. 39.999 y. 
constituted a pre-existing debt due to first defendant’s husband^ 
Manjappa Shetti afe *Mallanna. There is, as observed by the 
Subordinate Judge, no eyidenbe of the amount having been paid 
by defendant No. 1 to her husband ; and as to the remaining Es, 
15,521, which is alleged to have been paid in cash, the Subor- 
dinate Judge is justifiied in his finding that it must also have 
been the first defendant’s husband’s money, as first defendant's 
story of her having obtained this money from her mother is not 
at all entitled to credit. 

The next question is whether any, and, if so, which of the 
plaint items were the self-acquisitions and separate property of 
Mallanna ? And in this connection, it has first to be considered 
whether it is a fact, as contended by defendants, that even subse- 
quent to the karar of 1844, and till his death in 1860, Dodda 
Manjappa Shetti continued in management of the share allotted 
to his sister Ohandappamma. The question has been discussed at 
length in the Subordinate Judge^s judgment, and we see no reason 
for differing from the conclusion arrived at by him, viz., that it 
was not Dodda Manjappa Shetti, bat Mallanna who managed on 
behalf of Ohandappamma. It is admitted that Mallanna was 
the manager from 1860. The burden of proving that property 
acquired by Mallanna subsequent to 1844 was acquired independ- 
ently of funds belonging to the family on behalf of whom he was 
managing is, therefore, doubtless on the defendants. As to Mai- 
lanna’s having been possessed of capital of his own, being the 
sale-proceeds nf ^ gold ornament worth about Rs, 1,000 given to 
him by his father, as observed by the Subordinate Judge, there is 
only one witness who deposed to this effect, and good grounds are 
stated for disbelieving his evidence. The only other indication of 
^ HaUanna^s being pdssaskd of money prior to 1844 is to be found 
^ 'in exhibit ^pXXX, which is the Judgment in a suit brought by 
■?.;yt&/said Mallanna 'in to recover from one Matterjiga a sum 

:v'‘ .of'Es. 00-2-0 as dub under ^ bond dated 184L The defendant in 
^ ^ that denied 't^e-debfr' How6vei% a decree was passed against 
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him. As far as the evidence goes^ this is the only transaction in 
money had hy Malian na prior to 1844 ; and as he did not obtain 
his decree till some five or six years* after he began to manage 
the property of his branch of the family ; and as there is no 
evidence that that money even if realized (as to which also there 
, imno evidence), was applied to the purpose of acquiring any of 
.the plaint properties; and also considering the smallness of the 
amount, the evidence afforded hy OXXX proves nothing ; and 
the Subordinate Judge is justified, therefore, in holding that non© 
of the property or outstanding debts alleged by defendants to be 
Mallanna^s self-acquisition is proved to have been acquired by 
him by means other than what he was possessed of as manager of 
his branch of the f amity. 

It is next contended on behalf of' the defendants that the lands 
Nos. 100, 123, 126, 128, 130, 132, 135 and 139 to 144 in sche- 
dule I being self -acquisitions of Dodda Manjappa Shetti and 
lands Nos. 1, 2, 9, 10, 13, 14, 25, 28, 29, 43, 47, 49, 51, 55, 56, 
68, 81 to 86, 88, 94, 106, 107 and 112 being the self-acquisition 
of Dodda Nema Shetti and his nephews, the plaintiff, who was 
admittellty a lunatic when succession opened out to her with 
respect to all these properties, has no right whatever to them. 
No authority has been shown in support of the contention that a 
lunatic is excluded from inheritance under the Aiiyasantana Law. 
Even under the Hindu Law there is a difference of opinion as to 
whether in order to exclude* from inheritance lunacy must liot b© 
congenital. In any case, the test in such oases under the Hindu 
Law is whether the defect is such as would be sufiicient to prevent 
the claimant from offering the proper funeral oblations. Eight of 
succession under the Aiiyasantana Law is in no way dependent on 
eapaoitj to offer funeral oblations. This objection must therefore 
be held to he invalid. For the same reason the contention that 
Mallanna’s will ought to be upheld on the ground that he was sole 
owner of the properties dealt with thereunder must fail for 
plaintiff lunacy not being a disqualification for inheritance, Mal- 
,lanna was not sole owner, and had consequently no 'power to 
.dispose > of the family property by 

The next objection to the decree is, as 'to, Es* 1,000 directed to 
he paid by defendants on account of' moveables alleged to , have 
. come into their possession* The appeEants contend that there' is 
* no evidence of their being in possfSsioAofJthese moveables. -This- 



300 


THE INDIAN LAW'EEPOETS. ["KOL. XlY. 


f 


SAJfiu 

tu 

Puttamma. 






oonteatioB appears to be well- founded. This part of the Lower 
Court’s decree must be set aside. ‘ * 

The arrangement evidenced by exhibit OOLXlt is open to all 
the objections stated in paragraphs 72 and 7 3’ of the Subordinate 
Judge’s judgment. Moreover it cannot he binding on plaintiff 
who was not a party to it. ^ 

The objections taken in paragraphs 12 and 16 of the memo- 
randum of appeal are withdrawn as no longer existent, the decree 
having been corrected in the Lower Court.' Those mentioned in 
paragraphs 14 and 16 are not pressed at the hearing. There 
then only remains the objection as to costs, appellants contending 
that they ought to have been allowed their costs on the portion of 
the plaintiff’s claim which was disallowed. No reason has been 
given for disallowing these defendants the costs now claimed, to 
which they seem to be entitled. The Lower Court’s decree must 
be altered accordingly. 

As to the 'additional grounds of appeal, the first is disposed of 
by the finding .alone that Mallanna’s acquisitions were made when 
he was manager on behalf of the* family ; and the other, as to the 
calculation of costs, was not pressed at the hearing. 

This disposes of the appeal. 

There remains for consideration the objection taken by the 
respondent under section 561 of the Code of Civil Procedure to 
that part of the decree which disallows plaintiff’s claim to lands 
Nos. 104, 105, 125, 127, 131 and 138un schedule I. These lands 
were, it appears, acquired by Mallanna’s younger brother, Sajip 
Nema Shetti, a junior member living apart from the family. The ^ 
mere fact of Dodda Manjappa’s land being at the*tiine under the 
management of this Nema Shetti is not sufficient to justify our 
holding that these lands were acquired with family funds. It is 
quite as likely that the acquisitions were made out of the allow- 
ances made to him by Dodda Manjappa, as remuneration for his 
management of his property. The burden of proof is clearly on 
the 'plaintiff and we agree With the Subordinate Judge in finding 
that she has, failed to make out a case entitling her to these lands.. 

■ Being Sajip Nema Shetti’s self-acquisitions, they became on 
to death the property of his branch of the family ; and Malfanna, 
as- the last member of that branch, could make a valid disposal of 
the ^ same. TMs’ objection of the respondents iixust therefore be 
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The Lower Gourt^s decree must be modified by striking out 
the part which, directs defendants to make over to plaintiif move- 
able properties to the value of Es. 1,000 ; and also by awarding 
to defendants their costs on the amount of the claim that has been 
disallowed (including these Es. 1,000), *and directing these costs 
to be paid out of the estate in dispute. It will be confirmed in 
other respects. ' ' / ■ 

Bach party must pay the o therms costs of this appeal propor- 
tionate to the amounts now allowed and disallowed and plaintiff 
must pay defendant's costs of opposing the objections taken under 
:;sectiGn ’561. 


V, 

PUTTAMMA, 


BBFGH. 

Before Mt\ Justice Muthisani A^yar^Mr, Justice Barker and 
Mr. Justice Wilkinson, 

KEISHNAN (Plaintiff), Affellaht, 


VELOO AND OTHERS (DEFENDANTS NoS. 1 to 3), 
Resfonbents.^ 


1888. 

December 19. 
1889. 

Janudiy 10. 
1S91. 

March 13. 


Ciifii Procedure Code, s. 1 3 —Ees judicata — Mortgage — Transfer of interest — Appoint* 

. mmt of a creditor as agent to eoUeet rents and appropriate part towards the debt. 

Ill a suit to redeem a kanom on certain land, the jenm of a devasom in Malabar, * 
it appeared that the plaintiff held a melkanom in respect of th§ same land executed 
to him (subsequently to the date of the kanom sought to be redeemed) by defendant 
No. 3, the samudayam of Jbhe devasom. Defendant No. 3 represented one Chitam- 
baram, in whose favour the Uraiers had, in 374 1,- executed a document appointing 
him samudayam and stating that they had received from him a kanom of 18,000 
» fanams on the devasom properties and providing that he should appropriate part of . 
tlie rents towards the loan. It appeared that in a suit to eject tenants, the 
Uraiers liad sued as co-pluintiffs with the samudayam : in subsequent suits, 
however, two of the Dfalera had sued other tenants for rent and the samudayam 
for an account ; both of these suits were dismissed oh second appeal, and in the 
Judgments of the High Court the samudayam was described as' a mortgagee In 
possession : . \ • . • ' ■ 

Meidf (1) on its appearing that no opinion was expressed in the former suits as 
to the construction of the document of X741 timt' iM former decisions, had not- 
the iOTce of resjai'iMia; , ^ 'v 


Second Appeal No.|40 of _ 1888..' 
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'I"; Indian law eedOkts^ 

{%) in view of the conduct of the parties and on the terms of the document 
of 1741 that the samudayam was not thereby constituted a mortgagee in possession 
and that the melkanom set up by the plaintiff was inyalid, 

Secohb appeal against tlie decree of V. de Eozarioj SuTiordi- 
nate Judge of South Malabar, in appeal suit No. 563 of 1887, 
reversing the decree of V. Kelu Eradi, District Munsif of 
Nedunganad. 

Suit to redeem a kanom on certain land, the jenm of a devasom, 
in Malabar. The kanom was dated 21st Karkitagom 1023 (A.D. 
1848) and was executed on behalf of the devasom bj one Chitam- 
bara Patter, deceased, to the predecessors in title of defendants 
Nos. 1 and 2. The plaintiff claimed title under a melkanom deed 
in respect of the same land dated 2nd July 1885 (20th Mithunam 
1060) and executed to him by defendant No. 3, the brother and 

representative of Chitambara Patter. 

Chitambara Patter and defendant No. 3 were successively 
samudayams of the devasom, and it was claimed that .they had 
power to create the melkanom now sued on by virtue of an instru- 
ment dated 916 (A.D. 1741) and therein described as a ^H.eet 
granted by the Uralers to Chitambara Pat^er.’^ In this instru- 
ment, the terms of which are set out in the second paragraph of 
the following order of reference, Chitambara Patter was stated to 
be appointed samudayam of the devasom and a loan by him to the 
Uralers ‘‘on, the devasom properties’’ was recited, and it was 
provided that part of the rents of the properties should be appro- 
’ priated by him towards the interest on the loan. 

The plaintiff contended that the above instrument constituted 
Chitambara Patter a mortgagee with possession of the lands in 
question, and relied in support of this contention upon certaiii 
judgments of the High Court (summarized by their Lordships as 
appears below), in which the samudayam was so described. In' 
the eases then before the Court the Uralers were the plaintiffs, 
and in the one certain tenants and in the 'other Chitambara 
_ Patter’s successor were the defendants, but no opinion was therein 
expressed upon the construction of the .instrument of 916 (A«D» 
,1741). , 

vh , V. The defendants contended that the instrument in question did 
'^ot create any mortgage lien in favour of Ohitambaram, and gave 
him no poorer either -to execute a valid kanom over the devapm 
V properties nor to eject .-tenants, It appeared that in 1839, when 
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it was sought to obtain a decree to ejeojt a-tenant, the IJralers and Kmsmm' 
the sanmdayam sued as co-plaintiffs*;"' 

The District Munsif passed a decree as'. prayed, which;, ; 
reversed on appeal by the Subordinate Judge. 

■ The plaintiff preferred this second appeal. . * . 

Bhmhyam Ayyangar and Dedkacharyar iov appellant. 

Mr. Wedderburn for respondents. „ « 

This second appeal having come on for hearing before Kernan 
and Wilkinson, JJ., their Lordships made the following order of 
reference to the Full Bench : — 

Order of Reference to the Full Bench. — The plaintiff (appel- 
lant) alleges that a melkanom ,in respect of certain lands was 
granted* to him by defendant No. 3 on the 2nd July 1885, 
exhibit A, and seeks to redeem an alleged prior kanom of the 
same lands dated Karkitagom 1023, (A.D. 1848) vested in 
respondents Nos. 1 and 2, granted by Ohitambara Patter, on * 

behalf of the Puthukulangarai devasom. 

The lands: are the jenm of the devasom. In 916 (A.D. 1T41) 
the Uralers of the devasom borrowed 18,000 fanams from Ohitam- 
bara Patter, and executed to him a document in the following 

Teet granted by the [Tralers to Ohitambara Patter. You 
are appointed samudayam of Puthukulangarai devasom and we 
have received from you a kanoin of 18,000 fanams on the devasom 
properties; you are to appropriate from the rents 1,800 paras for 
interest on the money due to you, and after deducting the amount 
and the interest of 4’‘0 paras allowed to tenants for their kanom . 
amount (8,000 fanams) from the gross rent of 2,850 paras of 
paddy due to devasom, with the balance defray the expenses of 
the devasom and keep the accounts.’^ After the execution of that 
dooiiment Ohitambara Patter acted as samudayam until his death, 
and as the debt of 18,000 fanams has not been redeemed, the > 

Interest of Ohitambaram is now claimed by respondent No. 3, who . * ' ' ' 
represents Chitambaram^s estate. . ' ' ' ' 

The respondents Nos. 1 and %' contend that the document 
of 916 (A*I)* 1741) was not a kanom, .that .is ^ moi^age, 'and ‘ ■' 

gate no power to Chitaihbaram to execute, a kanom on the lands 
' over which .he was appointed samudayam nor any power to -eject 
tenants, ao.d that under it Ohitambaram:had/Only;:power to receive ' ;; : 
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rents and apply tEem ta pay the expenses of the devaso^, and to 
apply the surplus to pay his debt, fanams 1«,000 and interest. ^ 
The document is notin the form of an ordinary kanom It 
does not purport to grant or convey any lands, or estate m land 
to Ohitamharam. The Uralers apparently reserved the estate and 
only gave .Ghitambaram power to receive and apply the ron s. 
No doubt Ohltambaram’s representative has a right to «tain the 
receipt of the rents as iShg. as his debt is not fully paid ofi. ihere 
is even no hypothecation of the lands and there being no gian o 
the lands or of any estate in them, the 

No. 3 any power to grant a melkanom to the p am i , an ■ 

. enable him to evict the tenant “ 

new tenant ? It is contended by the appellant {plaintiff) that the 
effect of the document of 916 (A.D. 1741) was that Ghitambaram 
was thereby made mortgagee in possession. If such was the. effect 
of the document; then apparently respondeat No. 3 would have 
had power to grant the melkanom to the plaintiff. In two eases 
decided by the High Court on second appeal, the samudayam, 
under the document of 916, (A.D. 1741) wa§ .treated iis 
mortgagee in possession. But it is necessary to state shortly the 
facts of each case and see what was really intended -to be decided. 
The first case was Mappil Nayar v. ShathanafJiu Patfmil). 
There two of the Uralers were plaintiffs and stated a demise in 
1028 to two persons, defendants, of certain lands (not those now 
sought possession of," but others) and to recover rent and possession 
of the lands. Defendants Nos. 1 and 2 in that suit were the 
tenants.’ Defendant No. 5 there was the son of Narayana repre- 
senting the interest in the document of 916 (A.D. 1471). 

Defendants Nos. 1 and 2 set up title under Ghitambaram. 
Defendant No. 5 set up a title as the mortgagee undt^r the 
document of 916 (A.D. 1741). The Munsif having hold that 
Oiitambaram was only entitled to recover the rents, made a 
decree for payment of rent to defendant No. 5, samudayam, 
and for possession to be given to the plaintiff ’and defendant 
No. 5 jointly. On appeal the District Judge on the 23rd of 
August 1880 dismissed the suit holding that Ohitaiubamm 
was entitled to continue in the receipt of rents until his. debt 
was paid. Tjh M uppil Nayar v, 8/iathancti/ia Paffcr^l) this Court 
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ill giving judgment said that the position of defendant No. 5, as 
proprietary samiidayaiiij did not oust the right of the Uralers to 
redeem the kanom demise to defendants Nos. 1 and 2 in that suit 
but that defendant No.. 5- is found to he mortgagee in possession 
under the document of 916 (A.D. 1741),- and the plaintiffs^., 
Uralers, would not he entitled until that mortgage was redeemed 
to grant tenancies or mortgages with possession on the same pro- 
perties and added : — Defendant No. 5 as mortgagee in possession 
would he alone entitled to exercise the right of a landlord upon 
the property. On tins ground they say the contention raised is 
nnsoimd. The appeal was dismissed. 

It may he questioned whether this Court was right in deciding- 
that Oliitamharam had heen found to be mortgagee in possession- 
or that he was so in law or fact. It is also open to question 
whether such decision was necessary in the case as Chitamhai’am 
was clearly entitled to retain possession until his debt was paid. 

The next case is Miqypil Nayar v. Shathanatha Patter {!)• In 
that case, original suit No. 47 of 1884, two Uralers of the devasom 
sued defendant No. 3 in this case and two others of his family for 
an account of the receipt of rents under the document of 916 
(A.D. 1741). The defendants then set up the decision in Muppil 
Nayar v. Shathanatha (2) that they were mortgagees in pos- 
session and that this debt was not paid and they were entitled to 
retain possession until paid. The Subordinate Judge and District 
Judge on appeal dismissed the suit on the ground that though 
the plaintiffs were entitled to redeem, they should have sued for 
that relief and not merely for account and injunction. Both 
Courts treated the document of 916 (A.D. 1741) as a mortgage^ 
probably acting on the judgment in Miippil Nayar v. Shathanatha 
Paii£r(2). In Miipjyil Nayar v. Shathanatha Paiter{l)^ the Court 
gave judgment as follows, 5th August 1886 : — ; . 

The main ground of contention is that the District Judge 
has treated the matter as res jtidieaia that defendants are mort- 
gagees in possession and that such is not the ease. The plaintiffs 
say that no mortgage was created by exhibit I and that defend-^ 
ants are not mortgagees in possession^ but agents bound to 
render an account of their trust. . , ' “’'v - ‘ • 
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“ W© do not find tfiat tli® District Judge has treated tlie matter 
« as m ^^icata, but be has found as a fact upon tbe endeuce that 
“defendants are mortgagees in possession and tbis we in' le 
“was entitled to do. On reading tbe Judgments of tne Di^rict 
“Munsif and District Judge wbieb gave rise to Mappil hayar 
“w. BMthamtha Fatter{\), we find that it was never really 
“ denied by tbe plaintiffs that defendant No. 5 was mortgagee 
« in possession. On' tbe contrary they brought evidence to 
“ show that tbe mortgage amount bad been satisfied anc .m 
“ defendant No. 5 bad resigned tbe samudayamsbip and fiis 
“ rights under exhibit I, supporting these pleas by documents 
“ which tbe Court found to be forgeries. It is not open to them 
» now to come into Court and say defendants are merely agents 
» bound to render accounts of their trust, tracing back detenc- 

“ ants’ title to exhibit I. • • i i. a 

“ We t.tii'nk the decision of the Courts below was right and 

** dismiss this second appeal with costs. 

In this judgment also it is open to question whether this 
Court was right in deciding that the Judge found the defendants 
are mortgagees in possession, and if he did, whether this Court 
was right in holding that the District Judge was entitled so to do, 
and likewise it may be doubted whether such decision was neees- 
sary on the facts, as it was clear that the Uralers were not entitled 
to sustain the suit for account alone without offering to redeem. 

In neither of the above oases does it appear that the attention 
of this Cpurt was brought to another decision of this Court in 
Satta Nathan Patter v. EmhunM{2), dated 7th March 187-3. 
That was an appeal in original suit No. 131 of 1872, in which the 
plaintiff therein stated that his deceased brother, Chitambaram, 
demised to certain of the defendants on kanom certain lands, that 
the samudayamsbip was hereditary in the family, and that he had 
managed the business and he sued to recover rents and possession 
of the lands demised. The tenant, defendant, denied the plain* 
tiff’s right to eject upon the ground that the original document 
only constituted Chitambaram a collector of the rents. Both the 
Lower Courts decided on the terms of the document of 916 (A.T). 

successor of Chitambaram, was not 


‘‘f . (I) Second Appeal No. 816 of 1880, luiroijoi'fcd. 

' - • . ■ (2) Second Appeal No. SOS oX 1872, uaraporUd. 
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entltlecl to evict a tenant, but was only entitled to recover the 
rent. Tlia plaintiff in that suit appealed to this Court in Saita 
Nathan Patter v. but that appeal was dismissed on 

the 7tli of March 1873. 

The question for the Full Bench is whether respondent No. 3 
the samiidayam, had power, under the instrument of 916 (A.D„ 
1741), to create the alleged melkanom of the 2nd July 1885 sued 
. onin^ this suit. \ 

This ease having come on for hearing before a Full Bench 
(The Honorable Mr. Justice Muttusami Aiyar, the Honorable 
Mr. Justice Parker and the Honorable Mr. Justice Wilkinson) 
the Court delivered judgment as follows : — 

Judgment. — The question for the Full Bench is w^hether the 
third respondent, the samudayam of Puthukulangarai devasom, 
had power under the instrument of 916 or A.D. 1741 to create the 
melkanom of the 2nd July 1885 upon which this suit was brought. 
The appellant (plaintiff) - sued to recover from the first and 
second respondents ten items of lands together wdth arrears of rent. 
The lands in question belong to a Hindu temple called Puthu- 
kiilangarai Bhagavathi devasom in the Nedunganad taluk of 
South Malabar. In 1741 the Uralers or trustees of the institution 
executed in favour of the third respondent’s predecessor a teet” 
or document in respect of devasom properties and their manage- 
ment, and in July 1885 the third respondent granted a melkanom 
to the appellant. The first and second defendants are the parties 
in possession of the lands in dispute which have bean demised to 
them on kanom on behalf of the devasom. Unless the document 
of 1741 created a mortgage with possession, the third respondent, 
it is conceded, would not be competent to grant a melkanom 
which always pre-supposes a kanom. The point fterefore for 
consideration is wdiether the document of 1741 created a kanom 
or a mortgage with possession. It is in these terms 

‘^Teet granted by the Uralers to Chitambara Patter: Ton 
are appointed samudayam of Puthukulangarai devasom and we 
have received from .you a kanom ' of , 18,000 fanams; dm ' the'' 
devasom properties. From the gross -'rent' of- '2,850 paras ,• of 
padiljMiiie to the devasom, you are tO';apprppriat6T, 800' paras to 
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interest on the money due, to you and after deducting the amount 
and 400 paras of paddy allowed to tenants for interest on their 
kanom amount^ 8,000 fanams, you are to defray the expenses of 
fhe devasom with the remainder and keep accounts/^ 

The document is not framed like an ordinary kanom document 
and there are no words of demise on kanom and there is no 
indication of any intention to transfer property or right of pos- 
session. It refers first to Ohitambara Patterns appointment as 
samudayam, and as such it was his duty to collect the rent due 
to the devasom, to pay such charges as the Uralers might direct 
him to pay, to appropriate the balance to the requirements of 
the devasom and to keep accounts. The document proceeds to 
authorise Mm only to do those things which a samudayam. may 
do and is hound to do. It refers next to receipt of a kanom of 
18,000 fanams on devasom properties and thereby certainly 
shows an intention to create a charge for the amount in favour of 
the samudayam. But the word kanom signifies, in its primary 
sense, only an advance made to a proprietor of land as security 
-for rent or patom, and it is only when the context shows that it is 
used as a word of tenure in connection with demise of land, that 
it is accepted, according to local usage to denote, in its secondary 
;sense, an intention to create a mortgage with possession at least 
for a term of twelve years. The material words in the document 
■are ^‘ received a kanom of 18,000 fanams on devasom properties 
and they do not show that the term kanom is used as a word of 
tenure. The document does not authorise the samudayam to 
•grant, renew or redeem kanoms or to eject tenants in his own 
right, nor does it attach to the transaction any other recognised 
incident of a demise on kanom. 

A samudayam may become a creditor of the devasom and Ms 
'debt may also be secured on devasom properties. If the loan 
were subsequent to his appointment as samudayam, his right to 
collect rent, and even his possession as samudayam, could not be 
referred to Ms position as creditor so as to improve it into that of 
a mortgagee with possession. In the absence, then, of a clear 
indication of an intention to grant a kanom, it could make no 
difference that the loan and the appointment as samudayam were 
Bimultaneous, the test being always the true intention of the 
pariies so far as it, could be' ascertained from the language of the 
masteixmeut an4;3Eo-:Wturh-,of its provisions. 


/ 





VOL. XIV*] . MADEAS SEEIE8. 309* 

Apart from his interest as samudayam, the only, beneficial 
interest which Ohitambara Patter acquired by virtue of his loan 
consisted in its being charged on devasom properties and in the 
constitution of the rent which he was required to collect as samu- 
dayam into a fund from which he might pay himself the interest 
accruing due every year on the money lent by him. This may 
place the Uralers under an obligation to repay the debt before 
determining Ohitambara Patter’s power to collect the rent due 
to the devasom ; but it is by no means sufficient to create be- 
tween them the legal relation of mortgagor and mortgagee with 
■:p 0 ssession. 

In connection with the interpretation of ancient documents, it 
is usual to look at the conduct of the parties concerned under 
them when there was no disagreement between them. In this 
view it is not unimportant to refer to the allusion made by the 
Subordinate Judge to both the Uralers and the samudayam 
having jointly instituted a suit, so early as 1839, to eject a 
tenant. 

As to the observations of the Court in the second appeals 
mentioned in the Order of Reference, the decision in Satta 
Nathan Patter v. Kunlmn}ii{l) is in accordance with the construc- 
tion which we put on the document of 1741. In that case both 
the Lower Courts held that on the terms of that document, the 
successor of Chitambaram was not entitled to eject a tenant, but 
was only entitled to collect the rent, and the High Court 
affirming their decisions, dismissed the second aj)peaL 

As to Miippii Nayar v. Shathanatha Patter(^2) ife arose from a 
suit instituted by two of tbe Uralers to recover rent from certain 
tenants and possession of the devasom land cultivated by them. 
The ground of claim was that as Uralers, they were entitled to 
collect rent and to eject tenants on behalf of the devasom. The 
Court of first instance held that under the document of 1741, the 
right to collect rent vested exclusively in Ohitambara Patter and 
his successors, whilst the right to eject tenants vested jointly in 
the Uralers and Chitfunbara Patter. The Lower Appellate Court 
placed the same construction on the 'document, adding, however, 
thi^t equity would certainly require that before the samudayam 

■ ' '' ' (1\ BoconcI Appeal Ko. 806 of iS72, uareporfcad* \ ' ' 

. \ (2) Sec'md Appeal Ko, S 16 of 1-880, wuroported* - 
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was ousted from his office, he should be repaid the advance niaae 
by him. But on second appeal, this Court observed that de- 
fendant. No. 5 (samudayam) was^ found to be a mortgagee with 
possession under the document of 1741, and that he alone would 
be entitled as mortgagee in possession to exercise the right of 
a landlord and on that ground it dismissed the second appeal. 
Ill Ms judgment the District Judge referred to the suit of 1872 
and adverting to the decision therein that the samudayam could 
not himself eject the tenants of the devasom under the document of 
1741, remarked that ihdid not follow that the Uralers alone had 
that right. The remarks of tMs Court wdiich adopted the finding 
of the District Judge went beyond its scope in desorihing the 
samudayam as a mortgagee in possession with the right of a 
landlord over the devasom property. The District Judge, as far 
as it can he gathered from his judgment, only found that the 
status of Chitamhara Patter’s successor w^as substantially that 
of a samudayam with power as such to collect rent united to an 
equitable claim to be repaid his advance before that power was 
taken away from him. Nor was it necessary to say more for the 
requirements of that case. 

As Muppit N'at/er Y. Shathanatha FatteHV) it arose from 

a suit instituted by two of the ITralers against Chitambaram’s 
successor for an account of receipt of rents under the docu- 
ment of 1741 and for an injunction restraining the defendant 
from further interference with the management of devasom 
property. The suit was dismissed by the Higli Court and 
by the Lower Courts on the ground that as the Uralers were 
entitled to redeem, they should have sued for redemption and 
not simply for an account and for an injunction. The con- 
tention in the High Court was that the District Judge treated 
the matter as res judicata^ that the then defendants, Chitam- 
baram’s representatives, were mortgagees in possession whilst in 
reality they were mere samudayams hound to render an aceoimt 
to Uralers,. and ^ not mortgagees in possession under the docu- 
, ment of 1741. This Court overruled the contention on three 
■g'groimds.,',. ,vi«., (1) that the •-District Judge did not treat the ’■ 
-Matter,., as res judicata ; (2) that he found as a fact upon the 
; evidence, 'that the defendants were mortgagees in possession, 
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and (3) that after briiiging evidence to show, in the suit which 
gave rise to Mupjnl Nayar v. Shathanatha Patter{ l)^ that the mort-* 
gage had been satisfied, that defendant No. 5, Chitambaram’s 
legal representative, had resigned his samudayamship and his 
rights under the document of 1741, and after supporting those 
pleas bj documents which were found to be forgeries, it was not 
open to the TJralers to come into Court and say again that the 
then defendants were merely agents bound to render accounts of 
their trust, tracing back their title to exhibit I (the document 
of 1741), Now, none of the three grounds touches the ques- 
tion of construction wdiich is at present under our consideration ; 
indeed no opinion was expressed upon it in that case. As regards 
the first, this Court only held that the matter was not declared to 
be res judicata by reason of the decision in Muppil Nayar v, 8hatha^ 
natha PatteHji)^ and as to the third ground, it decided in kihstance 
that after the false averments referred to, the Uralers were not 
at liberty to get behind the prior decision and insist on the 
liability to account without repaying the amount advanced. 
With reference to the second ground, the finding of the District 
Judge was arrived at in advertence to the observations of the 
High Court in Miippil Nayar v. Shathanatlm PaUer(\) which, as 
already stated, went beyond the scope of the District Court’s finding 
which it was intended to adopt in second appeal. As none 
of the prior decisions has the force of re^ judicata or is conclusive 
on the question of construction, we consider that the question 
referred for our opinion must be answered in the negative. 

[This second appeal having come on for final disposal, the 
Court held melkanom to be invalid and dismissed this second 
appeal with costs.] 


Kbtshnak 
Yeloo, ■ 


(1) Second Appeal Fo. 816 of 1880, unreisortod. 
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APPELLATE CIYIK 

Before Mr, Justice Muttmami Ayyar and Mr, Justice Best, 

: EAM AUST',, ■ ANB v'AIfOTHEB;, (PLAlNtlBFS),'. 

V* . 

: j'^HATHANATHAN AKi)- ^others (Peeenbakts), EESporaEifTS.’^ 

Civil Procedure Code y s, IS— B,es pidicRta^ — Limitation — Creditor of a devasom 
placed in possession as Baniuday am. 

In a suit brought by the Uralers of a devasom in Malabar to recover certain land 
in the possession of the defendant, it appeared that the defendant held under an 
instrument, dated 1741, whereby his predecessor in title was appointed samudayam 
and was authorised to appropriate part of the rents of the devasom properties to the? 
interest on a loan m<ade by him to the Uralers. Two of these TJralers had brought a 
previous suit against the defendant for an account of the rents received by him and 
for an injunction : that suit was dismissed on second appeal when the High Court 
described the defendant as a mortgagee in possession, but the question whether 
or not he was a mortgagee with or without possession was not then directly and 
substantially in issue : 

Eeld^ (1) that the status of the defendant was not res judicata, by reason of the 
judgment in the previous suit ; 

(2) that the Court having held, following Krishtan v. Veloo{l), that the 
defendant was not a mortgagee in possession under the instrument of 1741, the suit 
was not barred by limitation. 

Appeal against the decree of V. P. de Eozario, Subordinate Judge 
of South Malabar, in original suit No. 33 of 1887. 

The plaintiff sued to reeoYer, on behalf of himself and the 
defendant No. 52, as TJralers of the Puthutulangara Bhagavati 
devasom, certain lands the property of the devasom. He alleged 
that in M.B. 916 (A.D. 1741) the ancestors of plaintiffs and 
defendant No. 52 received from Chidamhara Patter, the ancestor 
of the defendants Nos* 1 and 2, 18,000 fanams, that th«^ ap- 
pointed the said Ohidambara Patter samudayam of the aforesaid 
devasom, with power to collect rents and pay himself interest on^ 
the advance, that the said Chidamhara Patter was appointed to 
perform the devasom ceremonies, and to keep and render accounts,^ 
•:that accounts were actually rendered up to M.B. 1012 (A.D. 
?'1837),^^_,,^but that, the affairs of the devasom being no longer 
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properly managed, nnd tlie defendants refusing to render accounts^ 
tlie plaintiffs were entitled to recover the property. 

Defendant No. 1, amongst other defences, pleaded that the suit 
was barred by. limitation,, he being not only a samudayam but 
also a mortgagee under an instrument executed by the Uralers in 
favour of his predecessor in 1741. 

The terms of this instrument of 1741, the construction of whick 
was in question in Krkhnan v. Ve^oo(l) were as follows’: — 

1 ou are appointed samudayam of Futhukulangara devasom, 
and we have received from you a kanom of 18,000 fanams on the 
‘^^devasom properties. You are to appropriate from the rents 
18,000 paras for interest on the money due to you, and after 
^ deducting the amount and the interest of 400 paras allowed to^ 
tenants for their kanom amount (8,000 fanams) from, the gross' 
rent of 2,850 paras of paddy due to the devasom. with the 
balance defray the expenses of the devasom and keep the 
accounts.’’ 

It was also contended for the defendant that his status as 
, mortgagee in possession was res juMcata^ by reason of the judg- 
ment of the High Court in Muppil Nmjar v. Sathamtha Patter(2)^ 
in which he was so described. In that case two of the Uralers 
sued him for an account of rents received by him under the docu- 
m.ent of 1741 and for an injunction restraining him from further 
interference with the management of the devasom properties : that 
suit was dismissed, no opinion being expressed as to the construction 
of the abovementioned document.. 

The other defendants were in possession of the land as tenants. 

The Subordinate Judge dismissed the suit holding that it was 
barred by limitation. The portion of his judgment,, which is 
material in this connection, was as follows : — 

If this be treated as a suit falling under Article 148 of the 
second schedule of the Limitatioh Act against a mortgagee to 
redeem or to recover possession of immoveable property mort- 
gaged ’ the suit is barred by Limitation as^ more than, 60 years; 
elapsed since the-dato'of'the mortgage and there has been 
^ no written acknowledgment of the mortgage'WxtMh- this period. 

^ But it is contended that -the mortgagee Is also a , samudayam or'.: 


(I), p. aoi. 
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agent, and that the snit therefore is really a suit, iby the ITxalers of 
temple to recover the templa property from their agent who holds 
a mortgage on the property, that snoh a salt falls iindei^ Article 
144 of the Limitation Act * for possession of immoveable pro- 
party or any interest thereon not hereby otherwise specially 
^'provided for/ and time begins to run when the possession of 
the defendant became adverse to the plaintiff, and that the 
possession of the agent with a subsisting lien on the property 
*Was not hostile as long as the lien lasted and became hostile 
only when the amount of. the lien was tendered and refused 
at the time of the suit, that to .treat fii’st defendant as a mere 
mortgagee is.tb ignore his liabilities as samudayam, that as mort- 
gagee, he is not liable to surrender, 60 years having elapsed, 
‘‘as samudayam he is bound to surrender though twice 60 years 
“ and more have elapsed, that the samudayamship has not become 
“ merged or absorbed by the mortgage, that Article. 148 of ‘the 
“ Limitation Act therefore does not apply to this suit against 
“ defendant who is not merely a mortgagee but is also a samxi- 
“ dayam, and that, as there is no special provision in the Limita- 
“ tion Act for a suit for recovery of immoveable property from * 
“ a defendant who is a mortgagee as well as an agent, Article 
“ 144 applies and the suit is not barred. 

“ I am unable to assent to this argument ; first defendant is a 
‘‘ samudayam who holds a kanom on the devasom property. If 
“there were no bar by Limitation his liability to surrender in 
‘‘ either capacity or both, ■would be undoubted. But by the laoboa 
“ of the Uralers and the operation of the statute first defendant’s 
“ liabibty to surrender the properties which he held on mortgage 
“ ceased long ago. I can see no reason for saying that the fact 
“ that first defendant, is a samudayam deprives him of his full 
“ rights as mortgagee. He is in the same position as any other 
mortgagee of devasom property who has been in possession for 
“ more ■ than 60 years. I a.m of opinion that plaintiff’s claim to 
“ recover the devasom properties is barred. If jdaintifl’s claim to 
“ recover the property is barred, his claim to recover the inoome is 
“ equally barred. On the well known maxim, that the accessory 
“ follows the principal.” 

The plaintiff preferred this appeal. 

Smharan Wayar for appellants. 

Mashtjam Ayyangm Bundara Ayydr for respondents. . 


Judgmejstt* — I t' is argued for the appellant tliat the* suit is 
not barred by Limitation as found by tbe Subordinate Judge^ and 
that exhibit I did not create a mortgage with possession. In this 
coniieotioii our attention is also drawn to the decision of the 
Full Bench of this Court in Ifrishnan y. Veloo(l)» 

As regards the oonstruotion of exhibit I we follow the decision 
of the Full Bench and hold that it did not create the relation of 
mortgagor and mortgagee with possession. Although the present 
plaintiffs — the Uralers — were not parties to that ease^ the reasons 
assigned in support of the opinion apply with equal force to the 
present case. The intention of exhibit I clearly was, while appoint- 
ing the fir^t and second defendant's grandfather as samudayi 
and authorking him as such samudayi to collect the rent due to 
the devasom, to permit him to pay himself the interest due on 
the money borrowed ffom him. Under these circumstances no 
question of Limitation arises. Compare judgment of Morgan, 0. J., 
in VeiUa Tfmhuratti v. Viva Ila^an(2). 

It is contended for the respondents that it has been decided 
. in Muppil Naycir v. Sathanatha Pattered) that first and second 
defendants are mortgagees with possession, and that conse- 
quently the question of oonstruotion is res judicata. This point 
was considered both by the Division Bench and Full Bench 
in the case above referred to and it was held that the matter 
directly and substantially in issue in the former suit was merely 
whether, on the facts there found, the then plaintiffs were 
entitled to eject defendants and ask for an account, without ‘ 
offering to pay the money due to the latter, and not whether they 
were mortgagees with or without possession. It was not then 
disputed that defendants Nos. 1 and 2 were samudayis. Their 
contention was that they were not mere samudayis,^ but that they 
also had a kanom right. It could not have been intended by the 
decision in that case to determine the status of samudayis/but, only 
to concede to them the right of continuing to apply a portion of the 
rent received by them as such in payment of the amount due 
to. them, See also Partlmsaradi -v, We'S^nd 

therefore that the suit is not barred by Limitationv , 

■ ‘As regards the account to be taken ''betweien; the,' parties we : 
,,lmve not been referred to any evidence- which ...would -justify us in 

(3) 239 of 1S8G, itarepartod. / '(4) 304., _■ 
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disturbiiig tlie Subordinate Judge’s finding on the 12th and 15tli 
issues. The omission of the plaintiffs for so long a period to ask 
for an aceount supports the Subordinate Judge’s finding. 

We set aside the Lower Courts’ decree and direct- that on 
payment by plaintiffs to defendants Nos. 1 and 2 of the sum of 
Es. 5,142-18-^9, the latter do surrender the plaint property. We 
modify the Lower Courts’ decree as above and confirm it in other 
respects except as to costs. 

Under the circumstances of the case each party is directed to 
bear his own costs throughout. 


mo. 

October 16. 
November 18, 
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Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard, 
TENKATACHAEYTJLTJ (Piaintipf), Appellant, 

V. 

EANGAOHAEYULU Aism another (Defendants), Eespondents/^'’ 

Mindii Laiv — Marriage — A Brahman bride given in marriage ly her mother 
witlmit h&ti' father'’ s consent . 

A Yaisbnava Brahman girl was given to the plaintiff in marriage by her mother 
without the consent of her father who subsequently repudiated the marriage. It 
appeared that the mother falsely informed the Brahman, who solenmissed the 
marriage, that the father had consented to it : 

B-eU^ that the plaintiff was entitled to a declaration that the marriage was valid 
and to an injunction restraining the parents fi*om marrying the bride to any one else. 

Second appeal against the decree of Gr. T. Mackenzie, District 
Judge of Kistna, in appeal suit No. 169 of 1889, reversing the 
decree of M. Eamayya, District Mimsif of Bapatla, in original 
suit No. 376 of 1888. 

The plaintiff alleged that the defendants’ daughter was his 
wife and sued for an injunction restraining the defendants from 
.marrying her -to any one else. 

The parties to this suit were Vaishnava Brahmans, and it 
appeared that defendant No. 2, who was the wife of defendant 
No. 1, ' had, without her husband’s permission, bestowed their 
'lighter in maniage^ on the ' plaintiff ; the marriage ceremony 
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was duly performed in a temple, tlie Brahman who officiated Ybnkata* 
having been falsely informed by the mother that the father 
had eonsented to the marriage. The father since repudiated the Kanga- 
marriage. It was found that the mother acted bond fide in the 
■ interest of her daughter and as her natural guardian desiring to 
provide lieY with a suitable husband. 

The District Munsif passed a decree for the plaintiff as foh 
Tows'.:— ^ ^ . 

This Court doth hereby order and decree that plaintiff is 
not entitled to have the present custody of his legally-married 
wife, the minor Venkatarangamma,* till she attains her puberty ; 
that she must now he under the charge and care of her parents, 
the defendants ; that defendants be restrained from re-marry- 
ing her to any other person ; and that each party do bear his 
or their own costs/’ 

This decree was reversed on appeal by the District Judge who 
held that the marriage was void as being fraudulent by reason 
of the false statement made by the mother to the officiating 
Brahman. 

The plaintiff preferred this second appeal, 

Pattabhirama Ayyar for appellant. 

Mr. Eamasami Raju and Krishnasami Ayyar for respondents. 

Judgment. — This is a second appeal from the decree of the 
District Judge of Kistna who dismissed the appellant’s suit for 
an injunction restraining the respondents from marrying their 
daughter Venkataranganima to any one else. The second respon- 
dent is the first respondent’s wife, and their daughter Venkata- 
rangamma is a child aged now nine years. In June 1884 the 
mother bestowed the girl in marriage on the appellant and the 
marriage ceremony was duly solemnized in Narasimhasvami 
temple at Mangalagiri. The father, however, was not present 
during the marriage nor had the mother his permission to marry 
their daughter to the appellant. There was an averment in his, 
plaint that such permission was granted, but both the Lower 
Courts have found that it is not proved. ■ There was also ;some 
evidence in the case to show that the father- was present when the ;/ 

girl first proceeded to the appellant’s: house' after the marriage and 
wliat is commonly known as the grihapravesam, ceremony was 
performed, but the District Munsif discre^ted the evidence ''.and^ 
the Judge appaxwtly concurred in Ms^opinion., , 5Jha/r,espondcnts 
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reside in tlie yillage of- Srirangapnram and it appears tliat tlie 
father went on a visit to Ms disciples ’ about June 1834 when the 
mother took the* child to Mangalagiri and there matTied her to 
the appellant as stated above. The District Munsif considered 
that she acted as she did because she was probably not willing 
that the girl should be married to the boy named by her father^s 
mother and that the appellant was a more ‘suitable husband, and 
* on this ground, he was of opinion that the marriage was not. 
fraudulent. But the Judge referred to the evidence that the 
mother represented falsely to the officiating Brahman at I^fangala- 
giri that she had her husband’s permission and concluded from it 
that the marriage was a fraud upon the father. Upon these facts 
the question arising for decision is whether the marriage^ is one 
which ought to be recognised under the Hindu Law. . 

There can he no doubt that a Hindu marriage is a religious 
ceremony. According to all the texts it is a samskaram. or sacra- 
ment, the only one prescribed for a woman and one of the 
principal religious rites prescribed for purification of the soul. It 
is binding for life because the marriage rite completed by sapta- 
padi or the walking of seven steps before the consecrated fire 
creates a religious tie, and a religious tie, when once created, 

' cannot he untied. It is not a mere contract in which a consent- 
ing mind is indispensable. The person married may be a minor 
dr 'even df unsound mind, and yet, if the marriage rite is duly 
solemnizied, there is a valid marriage. 

In Simdarammjija v. Bapirazui^) a divisional Bench of this 
Court observed : — ‘‘ The Subordinate Judge has found that the 
“ marriage was valid according to the rites of the class to which 
the parties belonged, and though it is urged before us that the 
asura form of marriage is ‘forbidden, we are referred to no 
authority for holding that a marriage once performed can be set 
aside on the ground, that there was a contract to pay a price for 
the girl.’'^ It was also held by the High Courts at Calcutta 
and Bombay that when the marriage rite was <^Iy solemiiis$od and 
there was no fraud or force, the doctrine of faehim mlet applied 
and 'the' marriage was, Ghmulm Kimmlmr 

y^.yVhmulm ■ and Khushalchmul LaMand Y.'Btd 

- (X) Second^ Appeal K 0 . 666 of 1889, unroported. • ' * - ‘ ' 
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That sueli is tlie Hindu Law is not denied foi’ the respondents. 
It is indeed conceded for them that the^ marriage in the ease 
before us could not be annulled if the’ girl were given away either 
by her father or with his consent, and the substantial question 
then for determination is whether a gift of the bride by the 
father or her proper legal guardian is of the essence of a Hindu 
marriage as a religious ceremony. * 

As a religious ceremony it becomes complete when the sap- 
tapadi is performed, and there are several Smrutis to that effect. . 


Vbn^ata- 

CHAEYiXXT 

CIIASYt'LV. ^ 


Manu my 8 : — 

The relation of ydfe is created by the texts pronounced when 
the girl is taken by the hand. Be it known that those texts 
end, according to the learned, with the texts prescribed for 
walking seven steps 

Vasishta says 

‘ ‘‘'In ooiinection with the formation of the relation of husband 
and wife, agreement is first prescribed. Then taking by the hand 
is prescribed. It is said that mere agreement is defective, and 
that of the two, taking by the hand is indispensable.’^ * 

Yama says : — 

Not by the pouring of water nor by the words of gift is the 
relation of husband and wife formed, but it is formed by the rite 
of taking the bride by the hand and when they walk together the 
seventh step.” 

We may here mention that the marriage ritual prescribed for 
Brahmans and now in general tise amongst them is what is known 
as the Brahma marriage, and this is the form customarily adopted 
even where the father accepts a price for the girl and the marriage 
'is in substance of the asura ” ' kind. The Titual, so far as it 
extends to saptapadi, may be divided into three parts— (1) : the 
vagdanam or the promise to give ; (2) the actual gift, of the bride 
or kanyakadanam, ■ and (3) the ^ marriage rite, which commences 
with taking the bride by the hand (panigrahanam) and fends with'- 
the seventh step taken around the ' consecrated fire,; (saptapadi),." 
For our present purpose the vagdahm..'and;-the; kanyakadanam 
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may- be treated as forming one essential part and tbe marriage rite 
as the otlier. It must be remembered that the ritual is prescribed 
for a mior or a child, for^ according to- Hindu Law and custom, a 
Brahman girl must be married before she attains her maturity, and, 
therefore, at a time when she is not in a position to choose a suit- 
able husband for herself. Two principles, therefore, form together 
the groundwork of ^ the marriage ceremony — (1) a natural or legal 
guardian acting in the interest of the girl with duo regard to her 
welfare should choose a suitable husband for her, and (2) the 
choice should be consecrated by the marriage rite and thereby 
- unalterably fixed. 

Hence, two propositions of law may Be taken to be established 
beyond controversy, viz., (1) where there is a gift by a legal 
guardian and the marriage rite is duly solemnized, the marriage 
is irrevocable, and (2) where the girl is abducted by fraud or force 
and married, and there is no gift either by a natural or legal 
guardian there is a fraud upon the policy of the religions ceremony 
and there is therefore no valid religious ceremony. In support of 
the second proposition we may refer to the diotmn of Norman, 
in Axmjona Bmi v. Pmhlad Ghandm Gho8e{l). In that case the' 
plaintiff, the mother of the girl, sought to set aside her marriage- 
alleging that when the girl visited her sister and was staying with: 
her, the defendant, the sister’s husband, forcibly carried the girl 
away from his house and married her without the mother’s consent 
and without gift from any one. It may also be suggested in 
support of the dictim> that what the public law stigmatizes as a 
crime cannot be accepted as the source of a legal relation. The- 
third proposition of law which is material to the case before us is 
that when the mother of the girl a6ting as her natural guardian in 
view to her welfare and without fraud or force gives away the girl 
in marriage and the marriage rite is duly solemnized, the marriage- 
is not to be set aside. This view is supported by authority and is ' 
sound in pzinciple. As authority in its favor we may refer to 
several decided oases. The first case is that of Bai Rulujat v,. 
Jeijehand Itetoal{2). In that case the marriage was contracted by 
the mother irregularly without the consent of the father, but it 
';was held that- the marriage was duly solemnized with the core-' 

, monies' hfvagdan and eaptapadi and,, therefore, not liable to be- 
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Sastries of Surat and of the Sudder Court and decided in aocord- 
anoe with their opinion. , ■ 

The second ease is that Modhoosoodim Mookerjee v. Jadub 
Chmder Banerjee{l) decided in 1865. The mother gave the girl 
in marriage during the father’s absence to an inferior Brahman on 
receipt of Es. 200 and the Court relying on the Vyavastha of a 
Pandit declined to set aside the marriage. Though the father 
was a Kulin Brahman, and had, as such, numerous wives and the 
mother had a greater control over her children than is ordinarily 
the case, yet the ground of decision was that though the consent 
of the legal guardian should doubtless have been obtained, yet 
its absence would not invalidate a marriage otherwise unobjec- 
tionable. 

The third case is that of Brindahun Vhandra Kurmokar v. 
CJmndm Kurmohar{2) decided in 1886 by the High Court at 
Calcutta. In that case the legal guardian was the paternal uncle 
and it was admitted that he had a right to dispose of the girl in 
marriage in preference to the mother. A suit for the custody of 
the girl was pending and an injunction restraining the mother 
from marrying the girl was also in force. Yet the mother gave 
away the girl in marriage and the marriage rite was duly solem- 
k nked. It was held by Norris and Chose, JJ., that the marriage 
rite being duly performed by the mother and natural guardian 
and there being no fraud nor force, the doctrine of factum mlet 
prevailed and the absence of the legal guardian’s consent did not 
invalidate the marriage. ^ ^ ^ 

The fourth ease is that of Khmhahhmd Lalchand v. Bai 
Mani{^) decided in 1886 by the Bombay High Court. In that 
ease also the mother celebrated her daughter’s marriage without 
the fatheris consent, though a suit instituted by the father was 
pending and though an injunction issued by the Court was in force. 
It appeared, however, that for about eight years prior to the 
marriage, the father had ceased to Eve with the mother and the 
daughter and neglected to take steps to see the girl married though 
she was 11 years old, that the mother informed him of her inten- 
tion to marry the girl, and that the father instituted the suit 
rather to spite the mother than in the’ interest of thn'ghrL - The 


(i) 3 W.E., 194, ' (2) I.L.E., 12 ^ 

. IX.E.,-,ll.,Bom., 247. 
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Court upheld the marriagesi^j the learned Chief Justice reviewing 
aU the authorities hearing W>^ the subject and observing that what 
is ordinarily called a fatheiig,® ^i^ht to give, is rather a duty to be 
performed under the Hindu'rt^®'^ the interests of the girl. 

The fifth case is Simdara imayija v. Bapirazit^l) decided by this 
Court. It is an authority the j>osition that a marriage once 
performed cannot be set aside'oV It differs, however, from the ease 
before us in that the father hao | prior to the marriage approved of 
the then plaintiff as a husband itfor his daughter, the disagreement 
between him and the mother con xsisting in that the latter accepted 
Es. 400 as a price for the ^rl whi 'Ist the father demanded Es. 600, 
It recognizes the principle that ■ 0 €'''hat Courts of J ustioe should 
consider is not so much whether tbee father gave the girl away as 
her legal guardian at the marriage alls whether the mother’s action 
was bond fide and substantially in then interests of the minor. 

Moreover, several Smruti writersji prescribe the gift of the 
daughter in marriage before maturity ae® the father’s duty and not 
as his right. So Brahaspati enjoins the }ffather to give the daughter 
in marriage before she menstruates and d'ieclares that, if he fails to 
do so, he is guilty of causing abortion. l.'|Tarada and Yajnvalkya 
pronounce him guilty of child murder. iSamvarta declares that 
a disgusting punishment is prescribed in trire next world for this 
dereliction of duty on the part of the fatjiier. As regards the 
doctrine that a marriage rite onoe duly solemiSlized is not liable to 
be set aside, Narada says ; — “ Once is a partitiom ordained, once is 
a girl given in marriage, and once does a manasay ‘I give ”’(«). 
The author of the Smruti Chandrika forbids a Second samsfcaram 
or marriage, for the kaliyug(6). The theory is fthat when a legal 
relation is once oonseorated and confirmed by mantra or Vedio 
texts, it is permanently fixed. Hence it is when af boy is invested 
with the sacrificial thread and consecrated by Ifedio texts as 
belonging to his father’s gotram, he is not eligibly for adoption 
into a different gotram. 

vf.. There is also another reason why, when the marriage rite is 
, Oboe duly solemnized, the marriage should not be set i%de except 
" Oh , clear pipol of fraud. The religious theory is that when an 
. adoption ;or a , marri is forbidden is oonseera^d by a 

Appeal No. 566 of 1889, not reported. 

lyer’a Trans., p. 4S, 


, Yedio text and the religious oeremoiiyvis^- thereby' defiled a servile 
state superYoneSj and not that the prior status remains untainted. 

'illiSiil'P author 'of the Dafctakamimansa 'says 

in Section IVj Sloka 4 O 3 Should one Tb'e adopted on -whom the 
ceremony of tonsure ' and ' bther rites have ..been perforfnedy - 'a' 
servile state ensues^ not that of a son’’ (see also Sloka 46)(a). It 
has however been held by this Court that when an adoption 
oaimot be upheld owing to a legal defect, the adopted boy does 
iiot forfeit his status as son in his natural family, and in the same 
way, it might b^ held that when a marriage rite is set aside on 
the ground that it is forbidden by the very law which prescribes 
\ the rite, the girl’s prior legal status remains without taint, the rite 
being defiled and being inefficacious on that ground. But the 
religious theory mentioned above and the social difficulty which 
may arise from the marriage heing set aside is a legitimate ground 
for recognizing 'the doctrine of factum mlet except in cases of clear 
fraud or force when the religious ceremony may be presumed to be 
defiled by fraud upon its policy. 

^ Applying the foregoing principles to the case before us, we 

c think the Judge is in error in setting aside the marriage on the 
I ground that the mother falsely stated to the officiating Brahman 
that she had the father’s permission and thereby committed a 
! fraud upon him. The Judge acted probably on the policy of Lord 
Tlardwicke’s Act in England which V^as passed in a great measure 
to prevent the marriage of minors without the consent of theix^ 
parents or guardians and which declares that the marriage of 
persons wilfully intermarried without liaenso from a person having 
; authority to grant the same (the grant of which is forbidden to 
I minors without the consent of parents and guardians) is null and 

|1' n 

■ void. The officiating Brahman under Hindu Law is hired for the 
occasion and is not a person clothed with a statutory authority to 
, be exercised subject to the guardian’s consent, and there is no 

( analogy between the English Statute and the Hindu Law, 
^ ' Moreover, it has already been shown that the ’giving of a daughter, 
in marriage is more a duty than a right, and.m"the!t-ase before us 
1 ;; the District Mimsif has found that ’the mother acted bond 'f(ie in 
I the iilterest of her daughter and as her natural 'guardian , deming 
i , to provide her with a suitable husbandt , This finding, from ^’^hich 
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CHABYULV. 


Yen-kata- 

CHABKKLU 

■ 

BAK0A« 

CHABYULK. 


1891. 
Feb. 16. 
April 2. 


' • ‘ ,4 





$24 


THE INDIAN LAW E1P0ET8. [TOL. XIV. 


tlie Eistriot Judge does not apparently dissent, is, in our opinion, 
sufficient to validate the marriage. 

We may add that the mother is also among the legal guar-' 
dians, although her place is after the paternal kinsmen, and it has 
been held that she is entitled to he consulted by the paternal 
kinsmen in the choice of a bridegroom. During the marriage 
ceremony the mother pours water into the father’s hand when he 
formally gives away his daughter in marriage. Thus, in religious 
theory, the gift of the girl is the j oint act of both parents, and in 
this sense the mother’s position is higher than that of other legal 

guardians. • 

We must reverse the decree of the District Judge and restore 
that of the District Munsif. The respondents must pay the 
appellant’s costs here and in the Dower Appellate 001114. 


APPELLATE CIVIL. 


Before Sir Arthur J. B. Collins, Jit,, Ch ief r/usttce, 
and Mr. Justice Handley, 


OHANDTJ (Plaintiff), Apfelunt, 


XUNHAMED (Defendant No. 2), Respondent. 


CHvil Procedure Code, s. 10, e-joplanation V — Bes Judicata — Bmf- p'^r poHsesnim rp' 
a share in the 'property of a Muhammadan family. 

In a suit in 1882 between the members of a family following' tlio 
madan law of inheritance, in which the plaintiffs sued as sharers for the recovery 
of their share in certain property, one of the deffmdants pleaded tliat a poraniba. 
part of the property in dispute, was not subject to divisioo, but tin's |ilea 
iinsucoessfal, and a decree was passed for the plaintiffs. 

The present suit was brought by a mortgagee from one of tlu* deibndanis in 
the former suit (who had been ex-parte) to recover Iris share of the ahoviMneii* 
tioned paramba, the subject-matter of his mortgage ; the mortgagor wms JtjiniH’l m 
.defendant, amon^^ others, including 'the ^defendant who had raiseil the plea 
above’, stated. This plea was repeated by the same person : 

.distinguishing Veuhaiarama v. Zalai Meera (IL.E., 10 Mail, 275), 
.>h-"the;-^ound that this parties were governed by the Muh&mumiUn Jaw of 


ihat the suit was maiii^ahiable j 


, Secomd 4ippeal , 
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(2) tliat the claim tha,t the paramba was not subject to diTisioii was 
jthdicata bj yirtue of Civil Procedure Code, s. 13, explanation Y* 

^Second appeal against tte decree of 0. Gopalan Nayai^ Subor* 
diiiate Judge of ISTortli MalabaPj in appeal suit No. 451 of ISSOj 
reyersing tlie decree of 0. Cliatlin Nambiar, District Miinsif of 
Nadapuranij in original suit No. 425 of 1888. 

Suit by tbe mortgagee of the share of defendant No. 1 in a 
paramba for possession of that sliare. 

The paramba in question bad been the property of the father 
of defendant No. 1 and maternal greatgrandfather of defendants 
Nos, 2 and 3. The defendants were governed by the Muham- 
madan law of inheritance, but the paramba had not been divided, 
and defendant No. 2 claimed that it was the separate property of 
*his maternal grandmother and after her death that of his mother, 
and consequently that defendant No. 1 hM no share in it. 

It appeared that defendant No. 2 had made these allega- 
tions by way of defence to original suit No. 521 of 1882 in which 
certain other persons sued as sharers for the possession of int€ 7 * 
alia the paramba now in question, but it was then found that the 
paramba was liable to be divided and a decree was passed for 
the plaintiffs. The first defendant in this suit was a defendant 
in that suit, but he was ex-parte in both. 

The District Munsif passed a decree for the plaintiff, but this 
decree was reversed on appeal by the Subordinate Judge, who 
held on a consideration of Parhati Chum Deb v. Aviwud-deenil)^ 
Beimi Behari Modiich v. Lai Mohun Ohattopad]iya{2)^ Haridas 
Bcmyal v. Pran Nath BanyaK^)^ that the suit was in substance 
a suit for partition and accordingly not maintainable in its 
present form. 

" The plaintiff preferred this second appeal. 

Saulmran Nayar for appellant. 

Myra Nmnhmr for respondent. 

JunoMisHr. — As to the first question decided against the appel- 
lant by the Subordinate Court, whether the suit is maintainable, 
W6 think the Lower Appellate Court “.was ,in error*, ' The case 
appears to have been treated in the Lower Court as one of par- 
tition amongst members of a family governed by Hindu Law, 
But it stated by the appellant’s vakil before us, and not 
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denied on behalf of the respondent that defendants Nos. j , 2 
and 3 are governed by the Muhammadan law of siicceBsioii^ and 
that this is so farther appears from the nature of the claim in 
the former suit^ original suit No. 521 of 1882. Ihis being* 
the principle laid down in Veiilmtarama v. Meerct Lahai{l)^ and 
the cases there followed have no application to the present case, 
A sharer by Muhammadan law has a right to a specific share in. 
each item of property left by the person from whom he inherits- 
and can sue to recover that share from any person in possession 
of the property. No doubt there might be cases in which a 
Muhammadan sharer would not be allowed to sue for his share 
in a particular item of property when lie could in the same suit 
sue for his share in the whole property of the person under whom 
he inherits. But that is on a different ground to avoid iniiltipli- * 
city of actions. In tlia present case no other persons but plain- 
tiff^ and his mortgagor, defendant No. 1, on the one side and 
defendants Nos. 2 and 3 on the other, have any interest in the 
paramba in dispute, and therefore a division of the properties 
as yet undivided between defendants Nos. 1, 2 and 3 and their 
co-shai’ers could not be made in this suit, the plaintiff having no 
concern with it. We think, therefore, the suit is not open to 
the objection that it relates to the first defendant's share in one 
only of the properties inherited by him and his co-sharers from 
Kunhamed. On. the merits, the second defendant's contention 
in this case is that the paramba' in dispute was not part of the 
property of Kunhamed divisible ainongst the first defendant and 
Ills co-sliarers, but was originally the separate property, called 
stridhanam with that misuse of Hindu Law terms common 
among Muhammadans on the West coast, of his the second 
defendant's maternal grandmother and through her became tlip 
separate property of his mother on her marriage. He appears 
to have raised the same defence in original suit No. 521 of 1882 ' 
which was b.roiight by other sharers for recovery of their shares 
in ihis paramba and other properties. An issue {the fifth) was 
liaised in that suit whether this paramba wm-s partible or not, tmd 
•daoided' against present defendant No. 2 who was defonclani} No. 
6dn that suit. In this judgment the Munsif observed 
„wifcnep6S'examinod for the plaintifis swear that the property No. 


25 (tlie j)a-ramba. now in dispute) in the plaint is in the possession 
of defendant No. L Defendant No. 6^ who claims these proper- 
ties adversely to the plaintiffs, has not offered any evidence. I 
therefore find the third to fifth issues for the plaintiffs. There 
can be no doubt therefore that the title now set up by defendant 
No. 2 was decided against him in that suit, and the only question 
is, "was it a judgment hiter i^artes, and therefore conclusive as 
between the plaintiff and defendant No. 2 in this suit. Defend- 
ant No. 1 under whom the plaintiff claims was a party, first 
defendant, to the former suit, but he was ex-parte, and, therefore, 
the title of defendant No. 2 cannot be said to have been actively 
contested between the pi’esent defendants, Nos. 1 and 2, in that 
suit so as to bring the case within the decision in Yenkayijw v* 
Nanisamma{{)- But the contest in that suit as to this parti- 
cular parainba was between the plaintiffs in that suit asserting 
that it was property in which they and present defendant No. 1 
and their other co-sharers were entitled to share, and present 
defendant No. 2 denying the same and claiming it as his own 
property, and therefore present defendant No. 1 and the other 
co-sharei"S may be said to claim under the plaintiffs in that suit 
by explanation V of section 13 of the Code of Civil Procedure. 
We think, therefore, , the decision in that suit adverse to the 
second defendant’s title is res -judicata and oonclnsive against 
him in this suit, and on this ground the plaintiff is entitled to 
micceed in. this suit. : 

W e set aside . the decree of the Lower Appellate Court and 
restore that of the Court of First Instance. Defendant No. 2 
must pay^the plaintiff’s costs in this and the Lower Appellate 
Court. ' :v' 


Ohanbi; 

Kvnhamed. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ay yar and Mr. Justice Weir. 

EAMABHADEA and anotheu (Plaintiffs), Appellants, 

, e). 

JAQANNATHA (Defendant), Eespondent.'* 

Givil Procedure Code, s$, 13, 211, 214 — Bes judicata — to khick 
judgment is Bilent — Mesne pi'ofits subsequent to suit^ 

In a .suit for tlie partition of a zainindaid, the plaintiffs asked, inter alia, for 
tei^yoars’ past profits and for subsequent profits.’’ The Judge passed a decree for 
partition in which mesne profits for three years innor to tlic suit were decreed to 
the plaintiffs, but his judgment and decree were silent with regard to the subse- 
quent profits claimed in the i^laint. 

The defendant appealed against this decree, and the plaintiffs preferred a 
memorandiinr of objections against part of it, but did not object to it so far as it 
omitted to provide for subsequent mesne profits. The plaintiffs instituted the 
present suit to recover from the defendant mesne profits from the date of the 
above suit.: 

Meld, that the plaintiffs’ claim so far as concerned mesne profits accrued since 
the decree in the former suit was not res judicata, and the suit to that extent was 
not precluded by Civil Procedure Code, s. 13. 

Appeal against the decree of J. Kelsall^ District Judge of 
Vizagapatam^ in original suit No. 37 of 1888. 

Suit for mesne profits for the years 1883-1888 on the plain- 
tiffs’ share of a zamindari. The facts of the Case and the ar- 
guments adduced on this appeal, which was preferred by the 
plaintiffs, appear sufficiently for the purposes of this report from 
the following judgment. 

The Advocafe^General (Hon. Mr. Bpring Bran$on) for appei- 
lants. 

Mr. IL Brown and P. Bubramemya Ayyar for respondent. 

J tJoaMENT. — The respondent is the Zamindar of Merangi, and 
the- appellants are his paternal ancles. The latter brought a suit 
against the former in September 1883 for partition of the zamin- 
Sari and obtained a decree in December 1885 from the District 
Obiirt of ,^0anjam for a half-share in the estate. The Zamindar 
tlien^ appealed to the High Oourt> but the original decree was 
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confirmed in Marcli 1888. At Ms- instance an' appeal to Her Eamabhabea 
M ajesty's Privy Coancii from tlie decision of tlie High Court was 
admitted under section 603 of the Code of Civil Procedure, and 
it is still pending. In Pebruary 1889 execution of the decree ' 
under appeal to the Privy Council was stayed as regards the 
partition of the zamindari upon security being given by the 
Zamindar for the appellants’ share of two years’ mesne profits. 

The contest in the present suit is as to five years' mesne pro- ' 
fits claimed by the appellants from the date of the partition suit. 

In their plaint in that suit they asked for ten years' past profits 
and for subsequent profits^ and the seventh issue recorded therein 
by the District Court was in these terms : — Are the plaintiffs 
entitled to mesne profits for ten years or for wlmt period ?" The 
District Court decreed mesne profits for three years prior to the 
suitj but said nothing in its judgment or decree about the subse- 
quent profits claimed in the plaint. Though the appellants now 
before us objected to the decree of the District Court so far as 
it refused them their costs, they did not object to it in so far as 
it omitted to provide for subsequent mesne profits. On appeal 
the High Court dealt with the question of costs and said nothing 
about subsequent mesne profits. In December 1888 the appel- 
lants instituted the present suit to recover mesne profits for five 
years from 1883 to 1888, together with interest thereon, amount- 
ing on the whole, to Rs. 61,275 and with costs and subsequent 
interest. The plaint stated that the District Court made no 
adjudication" in the partition suit in regard to mesne profits 
subsequent to the suit, and that the cause of action arose in 
respect of them on the 14th December 1886 when that Court 
r0cogni25ed their right to a half -share and decreed partition and 
possession of such share. , . . 

The respondent resisted the claim on four grounds : — " - ^ 

(i) that the mesne profits now claimed must be taken as 
having been refused by tlie deci*ee in the partition 
suit withiii the meaning: o£ section 13, explanation 3, 
of the Code of Civil Procedure y ' ^ ^ . 

' ' (ji) that in any case, no mesne - profits -for; move tfean/ three 
years prior to the present suit, :coid^ be -awarded ; ; 

(iii) that no interest was due thereon ; . ‘ ' 

‘/(iv) that the amounts paid /to- ;'app#lanta:, and , others for C; 

' them maintananoe ^ during ^the 'five 'years, mentions 
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^ in tlie plainfe sEoaid be set off against tbe amonnts 

claimed. ^ 

Tlieteiipoa tlie Judge i‘e06rd©d’tlic following i,ssues for deter** 
minatioE 

(i) Is it a fact tliat in the first suit tlie plaintiffs asked for 

profits tliat miglit accrue subsequent to tbe iiisti- 
kition of that suit ? Was that claim refused or not 
granted ? If so, does' that- estop plaintiffs from 
now claiming them ? 

(ii) so much of the claim as relates to faslis 129?J, 
1294 and 1295 barred by limitation ? 

(iii) Are plaintiffs entitled to interest on arrears ? 

(iy) What amounts have been paid to plaintiffs from estate 
funds in these five years ? 

On the first issue the District Judge found that the claim to 
subsequent mesne profits was substantially and directly in issue 
in the partition suit ; that it was not granted, and, therefore, 
refused.; and that the present suit was barred On the second 
issue, he held that article 109 of the second schedule of the 
Limitation Act governed- the case, and that, if the appellants 
were entitled to mesne profits at all, they would be entitled to 
such profits only for three years before the suit. As regards the 
third issue, he was of opinion that reasonable interest should be 
allowed on arrears of mesne profits. As to the fourth issue, he , 
did not consider it necessary to decide it and in the result, he 
dismissed the appellants^ suit with costs* on the ground -that it * 
was barred by section 13, explanation 3. Hence this appeal. 

The question which we have to determine is whether the- 
appellants^ claim must be taken to have been disallowed under 
explanation 3, section 13, Code of Civil Procedure, and, if so, 
to what extent. A second suit is clearly barred by Bection 13 
in respect of any matter directly and substantially in issue between 
the same parties atid heard and finally decided in a previous suit 
by a Court of competent Jurisdiction. ’ Explanation 3 states that ' ' 

. any relief claimed in the plaint, which is not expressly, granted 
;:by; the' decree* shall, for the purposes of this section, be deemed • 
'tdi have been refused. The plaint in the partition suit prayed for 
for ;sublequeat\ profits a of the i»elief to whicrfi the 
entitled;, hy T&tue of their right to insist 'on the 
competent to the District 




Court under section 211, Code'; of Civil Procedure, to have pro* Bamabhabba 
Y ided in its -decree in the former suit for payment; of mesne profits 
from the institution of that '-suit; until partoion; and, .deliTOry;: of'/ 
possession to appellants of their half-share. But in fact the 
decree in the partition suit did admittedly not grant subsequent 
profits though we are not in a position to say for what reason. 

It is clear that if subsequent mesne profits were expressly 
refused by that decree, the claim in respect of them up to date of 
that decree, would clearly be res judicata^ the parties and the 
title under which the claim is made being the same in both suits. 

The legal effect then of explanation 3 is that of treating the 
omission to grant the relief asked for in the plaint as equivalent 
to an express refusal and the claim thereto in a fresh suit as 
res judicata. The obvious intention is to prevent parties who 
once submit their claim for subsequent profits to adjudication in 
a suit for possession of immoveable property based on title, from 
harrassing their opponents with a second suit in respect of the 
same claim. If the District Court failed to adjudicate upon it, 
the appellants^ remedy lay in rectifying the error by appeal but 
not in relying on it as the basis of a second suit. It is then said 
that the . cause of action as to subsequent mesne profits had not 
arisen at the date of the previous suit, and that the appellants 
wei*e not bound to insist upon an adjudication thereon. It may 
be that they were not bound to claim an adjudication in their 
plaint, and the last clause of section 244 lends support to that 
view, but when they once elect to claim an adjudication under 
section 211, and by such election make it part of the subject 
matter of the suit, they must either withdraw the claim with the 
express permission of the Court to institute a fresh suit, or be ’ 
bound by the result of that suit. , _ 

As regards the last clause in section- 244, it can only, bear 
the construction that that section does not of itself bar a fresh 
suit, but mi that it contracts or does away either with section'; 

13 or with explanation 3 which -is part of that section. ^ ^-The 
learned Advooate-Q*eneral drew our attention at the ^ hearing, to 
the order of this Court staying execution of: the decree bo far as 
it relates to partition of the 2 ainindari;;,p 0 ndmg the .decision of 
the appeal to Her Majesty’s PrivyDonheil on condition that 4h0^^ 

' Zamindar' furnished security for two years^#esne,--^ and , 
argued^^that it implied ^ a recognifipUL''; of- ■ 
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UkumEAmk subsaqueat -profits* Biit'^th© ordor in question'* was m^ide under'; 
iA&AOTAOTA. of tlie Code of Oiyil Procedure, and it lias no refer- 

ence -to tte period for wMct mesne profits 'are now claimed. 
The principle on which it rests is that under the decree appealed 
: against, the appellants are entitled to immediate execution and 
possession, and if the Court interferes with the exercise of their 
legal right from sufficient cause until the decision of the appeal, 
it will only do so after seeing that by its action, they are not 
likely to be damnified if the appeal happens to fail. Neither 
the language of section 608 nor the principle underlying it has 
a bearing on the claim now before us. At the heaxung, the 
learned Advocate-Greneral laid stress on the fact that the seyenth 
issue in the partition suit related only to past profits, and that 
there was no issue as to subsequent profits. The words in 
explanation 8, section 13, are, howeyer, Any relief claimed in 
the plaint,^^ and it is immaterial whether there was a specific 
issue or not, inasmuch as it is competent to the Court to direct 
an inquiry regarding subsequent px’ofits in execution. The 
decision of the Judge is, therefore, right, so far as it treats the 
decree in the partition suit on a construction of explanation 3, 
section 13, as if it expressly refused subsequent mesne profits. 

The further question then arises whether section 13 affects 
the claim to mesne profits which accrued due from and after the 
date of decree in the partition suit. The point for consideration 
is whether the mesne profits constructively disallowed were those 
which had accrued up to date of decree, or include also mesne 
profits which thereafter accrued before actual partition and 
transfer of possession in execution of the decree. 

The material portion of the original decree in the partition 
suit is in these terms— It is ordered that the Zamindari of 
Merangi and other property mentioned, in the plaint schedule be 
divided ^ into four shares, of which one share be given to each 
of the plaintiffs, together with mesne profits for three years 
amounting to Rs. 14,250 on ' account of the share of each of 
the plaintiffs/^ The plaint in that suit prayed for a decree 
: for‘ dividing the aiarniiidari and other property, and giv*ii 3 g the 
plaintiffs their 'Share of four shares, for payment of Bs. 95,000 
> .;'^:4i;th^ amdmnt of mesne .profits for ten years from 1873, and for 
;^’:;/^'inb#equint interest. Insert in the 
reference to' motion' explanations, the words 
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subsequent .profits are refused and tbe question is wbat is 
tbe construction to be placed on tbe. decree as to tbe period 
for wMcli mesne profits were refused ? Was it the intention to 
refuse subsequent profits up to date of decree or for all time 
to come until partition is effected and separate possession is 
awarded of the appellants^ moiety ? In ascertaining the intention 
two things have to be kept in view, viz., (1) the terms of the 
latter portion of the decree, so that the words inserted with 
reference to explanation 3 may fit into it, and (2) the provisions 
of section 211 as to the extent to which subsequent profits 
accruing after suit may be claimed and adjudged. 

As regards the construction of the decree, we are of opinion 
that it would be a contradiction in terms to say We decree to 
you immediate partition and possession, but we take away from 
you the remedy which you may have for obtaining the fruits 
of such possession.-^^ Again, the withholding of possession after 
decree was wrongful on the part of the respondent and the 
construction suggested for him would enable him to gain by his 
own wrong. Turning to section 211, Civil Procedure Code, it 
cannot, we think, be maintained that the section is to be taken 
150 be conclusive as to the object-matter of a plea of res judicata 
founded on explanation 3, section 13, of the Code of Civil 
Procedure, The section is in our opinion only an enabling 
section and it would be neither unreasonable nor illegal to refuse 
subsequent profits up to date of decree and decree immediate 
possession, leaving the party in whose favour the decree is made 
to his remedy by a regular suit if immediate possession is not 
had. We are therefore of opinion that the claim is barred by 
section 13 only so far as it relates to mesne profits up to date of 
the decree in the partition suit, viz., 14th December 1885. 

As regards the second issue we agree with the Judge that the' 
claim for mesne profits for more than three years before suit is 
'barred by limitation. As ^ observed by him, article 109 clearly, 
governs the case, and the .learned' Advocate-General .did .not 
press upon us the seventh ground of appeal. 

As to the third issue, we also think that the appellants are 
entitled to interest on arrears of, mesne--' profits, the claim' being 
reasonable and oonsistent„with-section-'-211^.0ode'of OivirProce*,. 
dure^ 'explanation. , The ; Judge .should^:: -howeter^ 'be requested . 
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Eamabhajjiia to state wliat he considers to be the reasonable rate at which 

' ' ‘ ■ ' ' ’ The Judge has not recorded a finding on the fourth issue^ nor ^ 

has he taken an acconnt as to the amount of mesne profits actually 
realized by the respondent. 

We shall therefore ask the Judge to take an account of mesne 
profits which accrued during the three years before suit or from 
7th December 1888 and of the sums which ought to be deducted 
from it^ and ascertain the half-share payable to the appellants 
and the interest to be awarded upon it. The finding will be 
submitted to this Court within six weeks from the date of the 
receipt of the order by the Lower Courts when seven days after 
the posting of the finding in this Court will be allowed for 
filing objections. 


APPELLATE OEIMINAL— FULL BENCH. 

Before Sir Arthur J. JS, Collins, Kt,, Chief Justice^ Mr. Justice 
Mtdhisami Ayyar, Mr. Justice Parher, and Mr, Justice 
Shephard, 

iS90. QUJBEN-EMPEESS 

Oct,. 17. ^ 

Maroh 17, 25* 

BALA>SINNATAMBI AND OTHEBS.’’^' 

Oriminal Procedure Qode^ s, 437 . — ^‘Purther enquiry — Uevisional jurisdiction. 

It is competent to a Sessions Judge acting under Criminal ProcodiU'e Code, 
IS. 437, to direct further enquiry to be held where additional eyidenoo is not 
forthcoming. 

Case referred for the orders of the High Court under Criminal 
Procedure Code, section 438, by R. S. Benson, Sessions Judge 
of South Arcot. 

The facts of this case appear supciently for the purposes of 
this report from the judgment of Muttusami Ayyar, J, 

Mr. Farthasarad&i Ayyangc^’ for the Crown. 

' ' t', Bama Eau for the accused. 

,;v;;,,Tl^^ case haring copie on for hearing before Collins, C.J., 

, .. * .... , 

. , f _ Criminal ’'Beylsloai Case Ko, 358 of 1890* 



and Weir^ J,_, their Lordships referred the following question to 
the Full Bench :—■ '■■•/' ■ . ' " ' ■ : 

Whethei^ under section 437, Criminal Procedure Code, it is 
competent to a 'District Magistrate,' Sessions Court or High 
Court or any of them to direct further enquiry or a re-trial to he 
held where additional evidence is not forthcoming/' 

See Queen-Empress v. Amir Khan(l)^ Q^teen-Bmpress y. 
Dorabji Mormasji{2)^ Queen'^Empress v. Ghotu(S)^ Rari Bass 
Sanyal v. 8arituUa{4), 

This case came on for hearing before the Pull Bench con- 
sisting of Collins, C,J., Muttusami Ayyar, Parker and Shephard, 
JJ., who delivered the following judgments 

Muttusami Ayyar, J. — This reference arises out of Calendar 
Case Ho. 133 of 1890 on the file of the Second-class Magistrate 
of Ouddalore taluk in the district of South Ai^cot. There is a place 
of worship called Muniyanar Kovil in the midst of a jungle in the 
village of Perumathoor in that taluk. One Arunachela Gounden, 
who was its pujari, died about 19 months ago, and upon his death, 
a dispute arose between his widow and the second accused as to the 
right of succession to the office of pujari. There is no temple at the 
place of worship, but the property of the shrine was secured in a 
building adjacent to the house of the late pujari^s widow, the first 
witness for the prosecution. Her complaint was that the building 
was in her possession, and that on the 14th April last, the ten 
accused assembled together in order to take forcible possession of 
the property, committed a riot, broke into the building, and break- 
ing open a box containing jewels carried them off. Several wit- 
nesses gave evidence in support of her complaint, and the first and 
second accused produced the property alleged to have been carried 
away by them and others. The police charged the accused with 
offences punishable under sections 454, 380 and 147, Indian Penal 
Code. After recording the evidence for the prosecution, the 
Magistrate discharged the accused on the ground that the evi- 
dence'was, in Hs opinion, worthless. The Sessions Judge 
examining the record under section'38§,. Criminal Procedure, Odde, 
.came to the conclusion that; though: possibly’ thebe’ Was, no 

dishonest intention, and if so, there was; no theft, „Jret there WaS'-a 
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large body of evideiaoe given by seven witnesses for tbe prose- 
cution which was materially corroborated by facts not denied^ 
and was in accordance with the probabilities of the case^ and. that 
the Subordinate Magistrate had not properly shifted the evidence. 
The Magistrate having, however, recorded the whole of the 
evidence available for the prosecution, the Sessions J udge has 
referred for the decision of this Court the question whether under 
section 437, Criminal Procedure Code, it is competent to a Dis- 
trict Magistrate or a Sessions Court or the High Court to order 
further enquiry or a re-trial when additional evidence is not 
forthcoming. 

On this question, there is, as observed by the Judge, a con- 
flict of decisions. In Queen-Bmpress v. Amir Kha7i{l)f a Divi- 
sional Bench of this Court held that section 437 authori25ed further 
enquii'y only in those oases in which other evidence was available 
or the evidence already taken had not been properly taken. In 
more recent decisions, however, the High Courts at Bombay and 
Allahabad and the majority of Judges at Calcutta have held that 
such enquiry may be ordered though no fresh evidence is forth- 
coming — Qmen^E^npress v. Dorabji Ho7ina$ji{2)y Queen-Empress 
V. Ohotu{B)j Sari Dass 8anyal v. 8ariiulla{4). I do not think 
that the decision in Queen-Empress v. Amirhlmn can be supported. 
The term enquiry is not in its ordinary acceptation restricted 
to the mere taking of evidence, but it includes also a consider- 
ation of its effect in relation to the complaint forming the 
subject of the enquiry. This being so, it is not clear why the 
expression further enquiry should not signify as weE a fresh 
consideration of the effect of the evidence already recorded as a 
supplemental enquiry upon fresh evidence. 

Again^ section 437 premises a possible miscarriage of the ptef 
vious enquiry- resulting iu' the discharge of the accused and creates 
■a revisional power to set right What has miscarried. Such being 

■ -the intention, there is no reason where a perverse finding or a 
finding' 'Which is in all probabEity wrong or . manifestly at 

■ variance with the recorded evidence, should not be liable to 
i 'Wyirien on considerations overlooked by the subordinate Magis* 

■ , and- indicated by the revising tribunal. It is also to be 

_ ' ( 2 ) ' - 


YOJm XI?.] MADmS S1B31S. 387 

obserYed tliat the order wMch is the subject of the revision 
under section 4S7 is an order of discharge and not of acquittal 
and that there has been no final adjudication on the guilt, or 
innocence of the accused, ' , 

This view receives support from section 435 which mentions, 

the correctness of any finding as one of the matters to be coii» 
sidered whilst examining the record of the Subordinate Court. 

It may further be noted that a revisional power is conferred 
by section 437 in the case of an order of discharge in the same 
terms upon the High Courts the Court of Session, and the Dis- 
trict Magistrate, while section 439, which relates exclusively to 
the High Court, declares its revisional powers to be the same as 
the powers of an Appellate Court, which include a power to set 
aside a finding on a question of fact. 

Furthermore, it is clear from sections 378 and 380 that there 
may be farther enquiry without additional evidence. It is true 
that section 436, which refers to cases triable exclusively by the 
Court of Session, empowers that Court or the District Magis- 
trate to order the accused to be commitfeed for trial instead of 
directing a fresh enquiry In this class of oases, three contin- 
gencies may possibly arise ; either the evidence already recorded 
by the Magistrate may warrant a commitment upon the matter in 
respect of which the accused has been discharged, or some fur- 
ther evidence may be available, or the evidence may prove some 
other offence if not the offence as to which the accused has been 
discharged. In the first case the order of discharge has to be set 
aside and a commitment ordered; in the second case a supple- 
mental enquiry has to be made ; and in the third case, enquiry 
has to be directed in regard to a new offence. The words fresh 
enquii^y were perhaps considered appropriate as words of refer- , 
ence to the second and third contingencies contemplated by the 
section. However this may be, there is a clear indication of 
intention not to give finality to an order of discharge which has 
pfinii' facie miscarried, and I am therefore inclined to. adopt 
the view of Mr. Justice Wilson that no- substantial distinction' is 
intended to be , denoted by the words"'-;.^^ fresh enquiry and 
further enquiry/^ 

> It is no doubt true that -section^ 437 bf the present Code goes : 
beyond section 298 of the Code of;1872 under: which it was often ^ 
held that neither the" Court of Sassiobwr 
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ivm competent to order further enquiry except upon fresh 
evidence in cases in which the accused has been impropMy dis- 
charged. On comparing^ however, section 4S5 of the present 
Code which formulates the grounds of revisional jurisdiction 
with the corresponding section 296 of the Code of 1872, it will 
be observed that the present Code gives a power to the Sessions 
Court and the District Magistrate to examine into the correct- 
ness of a finding on a question of fact, whilst the Code of 18 j 2 
oonferi'ed upon them no such power. 

The intention seems to be to give a revisional jurisdiction 
to the Sessions Court and the District Magistrate in cases of 
improper discharge concurrently with that of the High Court 
and to include an incorrect finding among the matters liable to 
revision, and thereby to obviate the expense and inconvenience 
which the necessity to resort to the High Court might in such 
oases entail. Though the power thus conferred is wide, yet it 
must h.e remembered that it is a discretionary power confided 
only to the two principal tribunals in each district and that the 
discretion is a judicial discretion to be exercised subject to the 
supervision and control of the High Court. 

Again, the general scheme of revision embodied in sections 
435 to 439 includes within its scope a reconsideration of the evi- 
dence already recorded in cases in which the accused is impro- 
perly discharged. An incorrect finding is specified by section 
435 as one of the matters to be examined into on revision. It is 
again contemplated by section 436 as the basis of an order for 
commitment in cases triable exclusively by the Coui't of Session. 
The power to order further enquiry in oases in which the accused 
is improperly discharged is conferred by section 437 upon the 
Court of Session and the District Magistoate in common with the 
High Court, while section 439 gives to the High Court as a Court 
of Eevision all the powers of an Appellate Court. Section 438 
gives to the Court of Session and the District Magistrate power 
to recommend to the High Court that a sentence improperly 
passed be reversed. The true construction appears to me to 
consist .first in reading ' sections 436 and 439 together as indi- 
^cating the grounds of revisional jurisdiction and the tribunal 
pohipfetent to interfere in all cases, and in reading section 438 as 
subsidiary to them, secondly; in reading sections 436 and 437 as 
: 0 n.tei|plating two classes of; mes in which a concurrent juris- 
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diction is given by way of special exceptions on tbe ground that 
when an enquiry resulting in the improper discharge of the 
accused has miscarried, the Court of Session and the District 
Magistrate should be enabled to' correct the error. : ■ 

I would, therefore, answer the question referred to us in the 
affirmative and intimate to the Sessions Judge that it is com- 
petent to him to order further enquiry under section 437 in the 
case reported for orders. 

Collins, O.J. — I concur, 

I concur. . 

Shspiiabd, J. — The section mentioned in the question re- 
ferred to the Full Bench is one of the four which prescribe what 
action may be taken on an examination of the record under the 
provisions of section 435. The first of the four sections, section 
436 deals with cases exclusively triable by a Court of Session. 
It gives the Court of Session or District Magistrate power, in 
cases an accused person having been improperly discharged, to 
order him to be committed for trial,' Section 437 is not res- 
tricted to any particular class of offences. It refers to fche case of 
a complaint dismissed under section 203 or an accused discharged 
under section 209 or section 253 and authorizes the High Court 
or Court of Session to direct a further enquiry. The last of 
the four sections gives to the High Court exclusively far wider 
powers in dealing with cases including those in which there has 
been conviction or acquittal called up by itself or reported for 
orders under the preceding section. As in examining the record 
the Court is to have regard as well to the correctness as to the 
legality of the finding under consideration, it seems clear that in 
the absence of limiting words in the four succeeding sections, 
action may he taken under any one of those four sectioi^s, on its 
appearing that the finding on the evidence is erroneous in point 
of fact. Thus on its appearing that a Magistrate has owing to 
a misappreciation of the evidence wrongly discharged a person 
accused of an offence triable by the Coui't of Session only, the 
District Magistrate may take action under section 436. He may 
order the committal of the accused instead, of directing a fresh- 
enquiry/^ In a similar case it is.nlearirom.Jhe terms, -of this 
section he may take the ■ alternative course •: hi directing a fresh ' 
enquiry. Except for oases mentioned .in,, clause, of section 
436 there is no Iprovision for this fresli enquiry .-other than that: 
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wMoli is found in the next section. There is the change of 
expression farther being substituted for fresh but other- 
wise there is no apparent reason why the enquiry^ which may be 
thought requisite for - a case coming under section 486^ should 
differ in its nature from that which may be directed under 
section 487 in the case of offences triable by a Magistrate* If 
it is expedient that the Sessions Judge should have power to 
re-open the enquiry respecting an offence triable by himself 
only, it is equally expedient that he should have that power with 
regard to an offence which may or^may not be tried by him. In 
neither of the cases supposed has there been any final judgment 
which can be pleaded in bar to fresh proceedings and therefore 
it is not necessary to set aside the order of discharge. 

The only argument in favour of a distinction between the 
enquiry provided for in section 437 and that mentioned in 
section 486 is derived from the change of expression^ the epithet 
further being substituted for ^"'fresli,^’ It is said that a 
further enquiry presupposes additional evidence^ whereas a fresh 
enquiry may mean nothing more than a reconsideration of the 
original evidence. This construction of section 437 would prac- 
tically go far to limit the application of it to cases in which the 
officer or Court calling for, and examining, the record was set 
in motion by some party interested in the proceeding and did not 
act motu suo, for usually the record itself would not disclose the 
possibility of further evidence being adduced. In all other cases, 
however, gross might be the misappreciation of the evidence, 
although the inferior Magistrate might have failed to draw 
obvious inferences of fact, the revising officer could do nothing 
but report the case for orders to the High Court. 

In my opinion the two epithets may be used indifferently to 
denote the same sort of enquiry, and it is reasonable to suppose 
that some more distinctive expression would have been used if it 
had been intended to limit the scope of section 437 in the way 
suggested. We cannot lose sight of the fact that the Legisla- 
. ture, in disregard of .the rule which enjoins adherence to the same 
word unless a change in the sense is intended, frequently change 
4he^ expression without any intention of changing the meaning, 
'Ihqir '■ object as observed -by a learned Judge being m would 
■seem to improv©^ the, graces' of style'andto avoid using the same 
'■'W^rd^^r-over, 'With regard to the - authorities 



OB the question^ the only one adverse to the view above taken 
that needs to be considered is Amir. Khan/ s ' caseQ.), In that 
■ case Turner^ G.J.j draws a distinction between the expressions 
farther enquiry and "'A fresh enquiry ’^'and Justifies Ms con- 
"feo' the cases cited, by Prinsep. under section;; 
253 of the Criminal Procedure Code,, cases' decided with reference:; 
to the Code of 1872, 

There is^ however, a noticeable difference in the language of 
:■ the present Code as compared with that of 1872. In sections 294 

and 295 of the latter, there is not, as there is in section 435 of 
% the present Code, any mention of the correctness of the finding 

in section 296, which in a measure corresponds to section 436 and 
section 438 of the present Code, it is only when the judgment or 
order is contrary to law or the punishment too severe or inade- 
quate, that a case may be reported for orders of the High Court. 
It was only in the case of dismissals of complaints under section 
147 (corresponding to the present section 203) that power to 
direct an enquiry or a further enquiry as it is called in the section 
as amended was given. It was held upon this Code that in cases 
not coming within section 296, cases exclusively triable by 
a Sessions Court, the District Magistrate could not order a fresh 
enquiry except in cases in which further evidence was forthcoming* 
Considering the altered language of the present Code, I think 
that the inference rather is that it was intended to alter the law 
and give more latitude to the Sessions Court and District Magis- 
” trate in dealing with cases of improper discharge of accused 

persons. I agree that the term further enquiry means an 
enquiry in addition what which has already been held/'' but I do 
not understand why it should necessarily involve the taking of 
additional evidence ; for an enquiry means more than the taking 
of evidence. It means also the consideration of the evidence 
taken. I would adopt what Wilson, J., says with regard to the 
expression in San Bass Sanyal v. 8aTiiulk(2). As is pointed 
out in the judgment in Queen^Empress y. Borahji HormmjiiS) 
the Code itself shows that there" might be a farther enquiry 
without'additional evidence (see sections 375' and 380). '' ■ - 

For these reasons I would answer 'the question referred 'in 
'the afiSrmative. • ‘ , 

. (X) hhA, 8 Mad., S86, . (2) IS 0^., ■ (Z) Lh.E., 10 
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March 3. 



CRIMINAL— FULL BENCH. 

Before 8ir Arthur J, S* ColUns, Kt.^ Chief Justice ^ 

Mr. Justice Muttusanii Ayyar, and Mr. Justice Sheplicird. 

QUEEN-EMPEESS 

V. 

EISCHEB.^’ 

Marriag$’^India}y Christian Marriage Act-- -Act XV o/1872, ss. o, %S— Marriage 
solemnised by an unauthorised person — “ 'knowingly ” — Presence of a Marriage 
Begistrar. 

The lay trustee of a Church in which the banns of marriag-e hetwreen Christians 
had been published, solemnised a marriage between them according to the rites 
of the Church of England. The Marriage Eegistrar attended the ceremony in a 
private and unoificial capacity. The person who solemnised the marriage was not 
of any of the classes of persons authorised to solemnise a marriage in the absence 
of a Marriage Registrar and he was convicted of an offence under Act XY of 
1872, s. 68 : 

Reld^ that the conviction was right. 

Appeal against the conviction and sentence of J. Twigg, Acting 
Sessions Judge of Madura> in sessions case No. 80 of 1890, 

The appellant was convicted of committing an offence under 
Indian ■'Christian Marriage Act, 1872, s. 68. The material cir- 
cumstances of the case were stated by the Sessions Judge as 
follows ; — 

^^The Rev. Mr. Wansbrough, the incumbent, was away on 
duty at Kodaikanal in April and May last. In his absence the 
^‘Native Pastor published the banns of the marriage, but left 
Madura three days before the marriage was to take place, in 
spite of urgent requests that he should stay and perform the 
ceremony. In this emergency recourse was had to Mr. Pischer^ 
who, as Lay Trustee, was taking the services in Mr. Wans* 
brough's absence. 

‘ ' ^^Mr, Fischer had' doubts whether he was competent to celo- 

.l^-brafce.a marriage, but thinking that sine© laymen could christen 
■-^'^and, bury, they might also, in emergencies, marry, and being 
fortified this ^ opinion -by Mr. Johnson, who had been for 


' ' ' . t Criminal Appeal Ho. 472 of 1890, 

I " 1 , 5 ’ - I 





Eegistraf - for' .the towa of Madura^ 
he came to tlae coaclusion that lie was competeat to officiate 
and conseated to do so. He wrote at once^ however^ to 
Mr. Wansbrongh, detailing the circumstances^ and giving his 
reasons for consenting to perform the marriage. The letter 
reached Mr. Wansbroughj in due course, at midday on 7th May 
^^in time for him, had he wished, to have stopped the marriage 
^^by telegraph. He did not telegraph, however, as he was 
himself uncertain of the law on the subject. 

At 5 p.M. on the 7th May Mr. Fischer solemnised the 
marriage in St. George^s Church according to the Church of 
England ritual. Mr. Johnson was present, not as Marriage 
Eegistrar, but as uncle of the bride to give her away.^^ 

Mr. Wedderbimi for the appellant. 

There is little or no dispute about the facts in this case, and 
the only question is whether they establish that an offence was 
committed under Act XV of 1872, s. 68. The section is obscure, 
and, if the punctuation is pi^eserved, the result is absurd; 
for the Act having, in section 6, authorised marriages in the 
presence of the Marriage Eegistrar by any one the parties 
may select, then says, in section 68, whoever solemnises such 
a marriage not being a minister, &o., who can solemnise in the 
absence of the Registrar, i.e., those mentioned in section 
5, (1), (2), (8), (5), is liable to ten years^ imprisonment and fine. 
The Sessions Judge, therefore, altered the punctuation. If 
he was wrong in so doing the error must be taken against the 
Crown — Proctor v. Manwaringil), and the section is a hniimn 
ftilmen* See as to the importance to be attached to punctuation 
and marginal notes — Maxwell on Statutes, p. 52. Olay don v, 
Green{2)^ Attorney-General v. Great Eastern Railwa/y Company (B)^ 
and contra in re Venoiir^s Settled Esiates(4 :) . 

The next difficulty in the section is to ascertain to whom 
the section applies. Are Ministers exempted from the penal 
clause even if they do not observe the rites of theix" Church as 
reqiimed by section 5; or, are they , liable if they solemnise 
contrary to the rules of their _ Church ? ■ In other words ' does 
this section profess to .deal with all unauthorised^ _ or 
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only those performed by laymen, marriages purporting to 
be solemnised under clause 4 of section 5 ? A Clergyman of 
tlie Ohurcli of England is authorised to solemnise a marriage in 
the absence of the Marriage Registrar, provided he observes the 
rites, &c,, of his Church. Suppose he disregards the rubric and 
does not read the exhortation, is the marriage good or bad ? 

In the first penal enactment introduced into India (Act V 
of 1852, s. 14), a person performing a registry marriage, know- 
ingly and wilfully in the absence of the Marriage Registrar, was 
punishable with the same penalties as appear in section 68. 
This suggests that section 68 may be only a clumsy edition of 
Act V of 1852, s. 14, on this point, i,e,j that section 68 was 
intended only to apply to a registry marriage. 

The case in, 6 M.H.C,R., App, 20(1), in which the corre- 
sponding section was held to be a general one was not argued, 
and the Court was not at one. Moreover the original draft of the 
Bill of 1862 shows that clergymen were meant to be excluded 
altogether from the operation of the penal section corresponding 
to section 68. If the statement of objects and reasons published 
in 1862" is regarded, it is quite clear that the intention was not 
to punish priests who did not conform, but persons who falsely 
pretended to have authority to marry knowing that they had 
not such authority. 

The next difficulty in the Act is this ; section 4 requires 
marriages to be solemnised in accordance with the provisions of 
section S only, and section 5 says a marriage may be performed 
(by any one) in the presence of the Marriage Registrar without 
requiring any formality whatever. The marriage here complied 
literally with sections 4 and 5, Now, according to English Com- 
mon Law, a priest was not necessary for the solemnisation of a 
■ valid marriage. His presence was desirable as a witness and 
also perhaps "to prevent persons marrying who were not compe- 
tent' to /marry v. BeamisM^), A priest is not neces- 

sary in Scotland or generally in Western Christendom (Wharton 
Private International Law, 172), and was not necessary in India 
'Until t%Si4sr^Mmlean v.. OfwtaU{%)* . The Marriage Registrar did 


' (1) Pmeeadiags, dated Blit March 1871, 

0 H,Ii. 0% B74 ^ (8) PeiTy^g Oriental Oawi, 75* 



not go to the place^ as siicli;, in, the^' present case, but lie was there 
and was a very good witness- and signed the register in the Church. ■ ■ 
Then a difficulty arises as to why the words ^“^in the 
absence of the Marriage Registrar^- appear in section 68 at all. 
They are out of place in a section penalising all unauthorised 
marriages. If the section is a general section, of what use are 
they ? They have no significance, except in one form of marri» 
age, viz., the registry marriage- The section of the Act of 1852 
seems to have been copied into the Act of 1864 without the 
necessary alterations. The Judge says the words are wanted to 
exclude the case of a layman solemnising a valid registry marri- 
age from the operation of section 68. But that is an authorised 
marriage, therefore he is excluded already by the previous 
words, whoever not being authorised by the Act.^^ The lay- 
man in question is as much authorised as the priest. 

The next difficulty is to understand what is meant by 
knowingly solemnising. A man cannot well perform the 
marriage service without knowing what he is doing: it was 
remarked in Bllis v. Kelly {1) a man cannot call himself a 
doctor accidentally.^^ The charge there was that the defendant 
wilfully and falsely called himself a doctor contrary to the statute 
thereto provided and it was held that wilful falsity was intended. 
When people intermarried without due publication of banns 
contrary to an English statute it was never doubted that know- 
ingly meant knowing they were breaking the law. 

Again the severity of the punishment shows that the offence 
was considered equivalent to felony which it is called in the Act 
of 1852. The mental element of most crimes is marked by such 
words as knowingly, &c. " ’ 

The Judge says that if the word wilful had not been - 
omitted from the section in the present Act (it was in the section 
from 1852 to 1872) he would have acquitted. WilfuP^ is a 
term not known to the Penal Code and was probably omitted as 
surplusage as knowingly implies intention as a rule. Consi- 
dering all these ambiguities the rule to , be adopted in construing 
section 68 is the rule in Heydo7i’$ Case (see Queen v. C7astro{2)). 

In determining what is the right Construction of the section 
the following questions arise : — What was the' ’ 'common' law' 

(1) 30 35. . (2) I<.I^9Q.B.,S60, . 
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before tbe first penal section, on wMch section 68 is based, was 
enacted ? What was tbe defect for which the common law did 
not provide ? What remedy did the Legislature provide to cure 

tte defect ? 

The law prior to 1850 is laid down by Sir Erskine Perry in 
Madean v. Gristall(l). Priests were never necessary in the days 
of the Company. They could not be had, and Oolieotors and 
Judges acted as their substitutes. To understand the Indian 
Statute law it is necessary to see how the law stood in England 
prior to 1852. Opinions are divided as to whether a priest was 
ever necessary under the common law of England. In 1753 
liord Hardwicke^s Act 26, Geo. II., c. 33, contained certain penal 
clauses against clandestine marriages. In 1823, Geo. IV., c. 76, 
and in 1837, Lord John RusselTs Act were passed. Would Mr. 
Fischer’s act have been punishable under any of the English 
Statutes ? Apparently not. See Stephen’s Digest of Criminal 
Law, p. 199 ; Stephen’s Commentaries, VoL II., p. 245. 

14 & 15 Vic., c. 40, introduced the registry marriage of 1837 
into India; it contained no penal clause at all about solem- 
nising in the absence of the Registrar. That was introduced 
by Act V of 1852, s. 14. The offence was a felony. Act XXV of 
1864 began life as a bill in 1862. In that year 14 & 15 Vic., 
c. 40, could, for the first time, be repealed by the Government of 
India. The statement of objects and reasons and the debates in 
the Council show, as clearly as possible, that a particular evil was 
intended to be met by the penal section, corresponding to section 
68 of the Act of 1872. The Court here has ruled against the 
. right of Counsel to refer to such proceedings, but in Moofhofa 
Kant Shaw v. The India General Steam Navigation Gompany{%) ^ 
Queen^Empress v. Kartick Chimder Das(S)^ and in Hebberf 
V. Pnrehasifk), Ridsdale v. Clifton{b) this was done by the 
Court. The preamble to an English statute can always bo read 
and the statement of objects and reasons, at any rate, is analogous* 
The history of the Bill in Council shows that there never was any 
intention to alter the original draft. The section originated in a 
particular case : a schoolmaster at Buokergunge pretended he had 
.;mnthority'’'to marry people and the Government found the penal 


-1 


i(i) PeMy’s Oriental Oasea, . (2), I.L.B., 10 Oai, 1S8. (3) li.B., 14 Cal., ?28, 
. ; ; ;■ ^ (4), I. AP.p., . (5) L. E., 2 P.D., S23. 
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law could not reach Mm. The muginal section was iiit<^nded to 
punish people who married others under a false pretence of 
anthoiity. ‘(Statement of objects and reasons bj Mn Eitcliie^ 
1862). It is hardly likely that a new and grave departure from 
existing English law would be adopted without a trace being 
found in the debates. The report of the Select Committee is silent 
as to any change in the section. Drafting Acts of Parliament is 
apparently not an easy task^ per Brcumivell^ L.J.^ in Ooverdale v. 
Gharlto}i{l). The Act of 1872 was only intended to consolidate 
not to alter the law. In the English Acts a clear distinction is 
drawn between penal Acts and Acts which render the marriage 
void. Here assuming the marriage to be void, it does not follow 
that the parties are liable to punishment. To enact that mar« 
riages not conforming to the Act shall be void is surely enough 
to put a stop to them^ and so thought the authors of the Act 
of 1864. If an English Clergyman married parties according 
to the Eoman Catholic ritual the marriage might be void^ but 
it is doubtful if he could be punished under section 68. The 
original words of the section were whoever not being a priest^ 
and whoever not being authorised are apparently only 
intended to convey the same meaning, but in labouring* to he 
brieE the draftsman has become obscure. If the oifence aimed 
at was the offence of falsely pretending to be authorised, then 
the English law has a parallel provision, for persons who pretend 
to be priests and marry others commit a felony. It is a presump- 
tion that the Legislature does not intend to alter the law beyond 
what it expressly declares. Wecir Gommissioners v. Adamson(2)^ 
Bimr Wear Gommissioners v- Adamson{$)y and Maxwell on the 
Interpretation of Statutes, page 107. The section should be 
restricted so as to make punishable false pretenders only, The 
nature of the punishment is inconsistent with the theory that 
the section was intended to punish an innocent mistake. Mens 
rea, should be an ingredient of the act. BUis v. Kelhi(i% 
Gomperlz v. EenBit{b), Taylor v. Newman{%)^ Meirelles v. Ban- 
ningCJ), Penal statutes must always, be construed striotiy and 
the degree varies with the severity— Maxwell, on ^ Statutes, pp. 
319-321. The Queen v. Tol$on{8)^ SCenierson v.^ '8heTi)qtne{Q)^' 



m 


QtBEN- 

Bmprbss 

liFlSQHEU, 


■THE INDIAN' LAW EEPOETS. ‘ [YOL. XIY. 

MifjUv. MajencUe.(l), Then: ore ■reasonable coiiBtrnctioii of this 
■ section is to coiiiiiie.it 'to, oases of intentional breacli of tlie law, 
to acts done feloniee. 

If tbe misobief aimed at is tlie false pretence of anttority,, 
tben it is plain only all priests slionldbe^ and in tlie di^aft were/ 
excluded from tlie section- It is submitted tliat tbe ruling in 
6 M.H.O.R .5 App. 21(2) is wrongs and tliat is why a Pull Beiicli 
was asked for in this case, 

^ To hold that section <58 makes punishable all persons who 
marry others with authority hut not in accordance with the rites, 
■&o., of their church was not only never intended by Mr. Ritchie 
who introduced the Bill but was never even hinted at in any 
subsequent debate^ bill or proceeding of the Legislative CouiiciL 

The Government Pleader (Mr. Powell) for the Crown. 

The arg-nineiits adduced in support of the conviction appear 
sulSeientiy for the purpose of this report from the judgments. 

Collins, O.J. — This is an appeal by Mr, Robert , Pischer_, a 
B anister-at-Law, who has been convicted under section 68 of the 
Indian Christian Marriage Act of 1872. 

The facts of the case appear to be as follows Mr. Robert 
Pischer is a Lay Trustee of St. George^s Ohurcli, Maduraj and 
in April and May last the Native Pastor of that Church pub- 
lished the ban os of marriage between Samuel Louis Ormsby and 
Miss Bibiana Elizabeth O^Coniior, both of whom profess the 
Christian religmn -A day was appointed for the marriage cere- 
mony to take place ; but the incumbent of the Church was away 
on duty at Kodaikanal and the Native Pastor left Madura 
apparently on some private business three days before the 
marriage was to take place in spise of urgent requests that he 
would stay and perform the ceremony. Mr. Fischer was then 
asked to perform the ceremony^ as he was a Lay Trustee of the 
Church. Mr. Fischer sent a letter to Mr. Wansbroiigh, the 
Incumbent, informing that gentleman that he intended to 
,^j),erform the marriage ceremony and gave as a reason that 
; Johnson, the Marriage Registrar, had told him that there were ' 

; precedents for such, a course, and further, that the mother of the 
’bridd .h‘‘^d gone to considerable expense in making preparations, 

' and greafincdiivenieime woxrld ensue if the service did not take 

‘"’A " Fxoeeeiiugs, aated Unt Mmh isn. ' 



place. OH tlie day appointed. Mr., Johnson^ tlie Marriage "Regis- 
trar^ in Hs evidence says^ that Mr. 'Fischer asked him on 5tli 
1890 whether laymen could marry people, and that lie replied he 
thought they could, .aiid gave as an instance. the niarinago of iiis 
grandmother. On the 7th Aday 1890, Air. Pisclier solemnised a 
marriage between Air. Ormsby and Aliss O^Connor according to 
the rites of the Ohiirch of England, and the question to be 
decided is, has Air. Fischer committed an* offence against the 
provisions of Act XV of 1872, s. 68. The section is as 
follows; — Whoever, not being authorised under this Act to 
solemnise a marriage in the absence of a Marriage Registrar of 
the district in which such marriage is solemnised, kiiowdngly 
solemnises a marriage between persons one or both of whom is 
or are a Christian or Christians, shall be punished with imprison*- 
ment which may extend to ten years or (in lieu of a sentence of 
imprisonment for seven years or upwards) with transportation 
for a term of not less than seven years and not exceeding ten 
years, or, if the offender be an European or American, with 
penal servitude according to the provisions of Act Xo. XXIV of 
1855 (io substitute penal servitude for the punishment of ti'ansporia^ 
tiohi in respect of European and American convicts^ a,nd to amend 
’^the law relating to the removal of such convicts)^ and shall also be 
liable to fine.’^ 

It was contended on behalf of the appellant that no offence 
has been committed — 

(1) because section 68 can only refer to marriages that wore 

intended to be solemnised by or in the presence of a 

Marriage Registrar — sub-section 4 of section 5 ; 

(2) because the Registrar was, in fact, present when the 

ceremony’ was, performed i „ pv' 

(3) because there was no proof that the accused knowingly 

committed a wrongful act and the section requires 

Act V of 1852 refers solely to civil marriages: and contains sec- 
tions' similar to those found in the "Act"' of 'William IV., which ; 
first allowed a marriage before a registrar -and' made it m offence 
to solemnise a marriage under the Act without t^e presence of a 
Marriage Eegistrai\ ■ ; 'p 

: ^ , The next Act of importance (Act XXlr_, of ^ 1864 was repealed , 
' by Act Y of 1865) was Act V-of)1865'^; the' preamble nf 'that Act 
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■QtfEEK- states that it is expedient to provide further for the solemnisa- 

Emfeess marriages in India of persons professing the Christian. 

1‘iscHBij. religion and applies to all marriages of Ohristiaias whetlier 
solemnised by a minister of religion or a Marriage Registrar. 
The sixth section of the Act enacts who- are authorized to solem- 
iiise a marriage and section 56 provides a penalty against un- 
authorised persons performing such ceremony in these words 

Whoever^ not being authorised under the sixth section to 
solonanise a marriag’e shall, from and after the commencement of 
this Act^ in the absence of a Marriage Registrar of the district 
in which such marriage is solemnisedj, knowingly and wilfully 
solemnise a marriage between persons^ one or both of whom 
shall profess the Christian religion, shall be punished with 
imprisonment of either description, as defined in the Indian 
Penal Code, which may extend to ^en years, and shall also be 
liable to fine j or in lieu of a sentence of imprisonment for seven 
years or upwards, to transportation for a term of not less than 
seven years and not exceeding ten years ; or if the offender be 
an European or American, to penal servitude according to the 
provisions of Act XXIV of 1855 {to sn.bsiUute 'penal servitude 
for the piimshment of transportation in respect of Europmtn and 
American convicts and to amend the law relating to the reniomir 
of surh convicts)/’ 

In 1.872 Act XV was passed to consolidate and amend the 
law relating to the solemnisation in India of the marriages of the 
persons professing the Christian religion. It repeals so much of 
the Act of 1852 as had not already been repealed and with an 
unimportant exception, the Act V of ISOo, and section 5 of the 
Act of 1872 provides who may solemnise marriages in India 
between Christians, and sections 66 to 76 enact penalties against 
those persons who commit any offence against the provision of 
' 'the Act. 

It appears to m© therefore that these sections apply to all 
persons^ who are not -authorised to do so, solemnising a marriage 
;,,;'l)etween Christians and do not apply simply to marriages that 
v; hre .to take place before a Marriage Registrar. 

With' regard to the contention that no offence has been Gom^ 

, mtted>;^bocause> was, in fact, present, it is 

4mt the Eegistrar mast be present 
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Eegistrar and sections 38 to 59 provide that certain notices^, 
piiblica^tion of notices and other formalities shall take place 
before a marriage can be solemnised either by or in the presence 
of a Marriage Registrar. It is not pretended that any of these 
provisions were complied with. Mr. Johnson did not attend as 
Registrar^ bat was in attendance merely as a relation of the bride 
for the purpose of giving her away ; it is impossible to believe 
that under these circumstances the marriage has taken place in 
accordance with sub-section 4^^ section 5 of this Act. 

The third objection was the one most strenuously urged by 
the learned Counsel. He contended that there was an entire 
absence of proof that Mr. Fischer had any guilty intention or 
knowledge that he was doing wrong when he solemnised this 
marriage; that he thought he was authorised to perform a 
marriage under the circumstances being a Lay Trustee of the 
Church ; that he was utterly unaware of the provision of Act XY 
of 1872 and it is necessary for the prosecution to prove that he 
knew he was not authoiused to perform a marriage, and that his 
statement made before the Committing Magistrate is true, where* 
in he says he believed lie was authorised by law to perform the 
marriage, and that, as Lay Trustee, acting for Mr. Wansbrough, 
it was his duty to do so. I regret to say that I cannot accept this 
statement— it is impossible for me to believe that a Barrister of 
maliy years standing thought that it was his duty to solemnize 
a marriage in a Church according to the rites of the Church 
of England^ because he happened to be a Lay Trustee of that 
Church and the incumbent happened to be away. In his letterj^ 
dated 11th July 1 890, to the Registrar of the Diocese (exhibit C)^ 
he says he told the mother of the bride, that he thought he bad 
BO power to marry, but that the Registrar had said he had 
known of instances where Lay Trustees had performed . the 
ceremony; that he advised the bride and bridegroom to 
, through the ceremony again when the incumbent returned., or to 
get mamed before the Registrar, and that ^ it was the urgency 
of the case and the earnest entreaty of Mr. Johnson _apd;.MrS4 
O^Ooimor that " induced Mm to'/perform.' the- ceremony, though 
imwilJingly. I am of opinion) therefore, that Mr..' Fischer did not 
believe ho was only performing a duty or that he was authorised 
by law to celebrate such a marriage* 1 believe he^ acted with',, 
great recklessness, and, as stated- by ;tha Bessiona..^udg©i;witha; 
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culpable want of care and caution in performing this marriage 
not knowing tliat lie was autborised to do so. The appellant^ 
if he had looked at Act XV of 1872^ s, 5,, would haye seen 
at once that he was not one of the persons authorised to 
perform a marriage ceremony ; and Mr. Pischer'^s assumed or 
real ignorance of the law cannot avail him and I must hold 
Mr. Fischer liable for his act. It may well be that he was not 
aware he was committing so grave an offence carrying with it such 
a severe penalty as is provided in section 68. In some exceptional 
cases ignorance of the law may be pleaded as in the cases of 
Mlis V. Kelly(l) emA. Taylor v. Neivman(2)^ cited by Mr. Wedder- 
burn ; but those cases were decided upon- the words of particular 
statutes and do not apply to this case. In Reg. v. Prince(3), the 
law as to guilty knowledge is very fully discussed and supports 
the view I take. In the case of Beg. v. Bishoj>{4i)^ the defendant 
was tried before Mr. Justice Stephen for receiving more than 
two lunatics into a house not duly licensed^ upon an indictment 
on 8 and 9 Vic.y cap. 100^ s. 44. It was proved that the 
defendant did receive more than two persons whom the Jury 
found to be lunatics into his house believing honestly and on 
reasonable grounds that they were not lunatics. The Judge held 
that this was immaterial having regard to the scope of the Act 
and the object for which it was apparently passed, and the Court 
upheld that ruling. I am further of opinion that the only ficts 
necessary to support a conviction under section 68 are these — first| 
it must be proved that the accused was not authorised under the 
Act to solemnise a marriage in the absence of a Marriage Eegis- 
trar^ and secondly/ that he knowingly solemnised a marriage in 
the absence of such Eegistrar between persons one or both of 
, whom was a Christian or Ohinstians. Both these points have been 
proved by the prosecution in this case. 

The Act XV of 1872 is^ as stated by both the learned Counsel 
who. appeared in the. case and that statement is acquiesced in by 
, the Judges^ very badly and clumsily drawn ; but I am of opiaioir 
the word knowingly only applies to the fact that the 
■^persdh; so solemnising the marmg© is aware that he is solemnise 
marr|age and ihat, the person or persons h© is professing 
^ .to. marr^ ia oy are a Christian or Christmas. 

- ‘'(2) ag L jmx% m 
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I am of opinion, therefore, that the conviction of the appellant 
was right, and 1 would dismiss this appeal. 

' Muttusami Ayyae, ; J.—“ The appellant, Mr. Robert Fischer, 
has been convicted under 'section 68 of Act XV of 1872. As 
caso,' there is., no dispute. , On., the 5th May 
1890, Mr. Fischer solemnised a marriage between two Christians 
in St. 6eorg©\s Church at Madura according to the rites of the 
Church of England, At that time Mr. Fischer was a Lay 
Trustee of the Church, and Mr. Johnson, a Marriage Registrar 
of the district, w’^as present on the occasion,- not in his official 
. capacity as Marriage Registrar but as a relative of the bride. 
It is clear that Mr. Fischer is not one of the four classes of 
persons mentioned in clauses 1, 2, 3 and 5 of section 5 of the Act. 
Nor was the marriage a civil marriage solemnised in the presence 
of the Marriage Registrar v/ithin the meaning of the Act. Ac-- 
cording to section 4, a marriage between persons one or bofch 
of whom is or are a Christian or Christians is void if it is not 
«Bolemnised in accordance with the provisions of section 5. It is 
provided by section 68 that whoever, not being authorised 
under this Act to solemnise a marriage in the absence of a Marri- 
age Registrar of the district ip. which such marriage is solem- 
nised, knowingly solemnises a marriage between persons one or 
both of whom is or are a Christian or Christians shall be punished 
with imprisonment which may extend to ten years or (in lieu 
of a sentence of imprisonment for seven years or upwards) with 
transportation for a term of not less than seven years and not 
exceeding ten years.^^ The question for decision is whether 
Mr. Fischer has been properly convicted under section 68. It 
is first urged that section 68 applies only to marriages performed 
by the Marriage Registrar, but this contention appears to me to 
b© obviously untenable. Section 68 ought to be read together 
with sections 4 and 5,. and when it is so read, there appears no 
reason for limiting the scope of section 68 to civil marriages. ’ 
The words in the absence of a Marriage Registrar have to be ^ 
read together with clause 4, section 5, and far from being w;ords 
of limitation, they appear to me to b 0 ^intended to inolnde uh*'^ 
authorised civil marriages. The history o|^ previous, legislation’ 

„ which is set out by Mr- Justice Shephard' -imhis; judgment, the- 
nature of the Act of 1872 as a consolidating,; Act/ and the ^ 
intention suggested by section 4, \ section ^‘5 
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tliey are read together^ lead Me to t!ie conclixsioii that aectioa 68 
is of general application. 

Another ooiatention is that the presence of Mr. Jolinson at 
the marriage takes this case out of section. 68. The proper oon- 
structioii of the words^ in the absence of the Marriage E-agis'* 
trar is that in order that' there may be a valid defence;, he should 
be present in the exercise of his statutory authority as Marriage 
Registrai% and that they do not include a case in which he is 
present as a mere spectator 01 ' as a relative of the bride. It is 
clear in the case before us that the marriage solemnised was not 
intended to be solemnised as a civil marriage i nor was the pro- 
cedure prescribed by the Act in connection with such marriage 
either followed or intended to be followed. Those words ought 
to be construed as well in the light thrown upon them by Pa.rt 
V as by section 5. 

The substantial question for decision is what effect is to be 
given to the word knowingly used in section 68 and how far 
it is necessary to prove in order to support a conviction under this * 
section that the offender knew in fad that he was doing an un- 
authorised act. The Judge finds, upo.n the evidence, that Mr* 
Fischer had not guilty knowledge, but that the absence of such 
knowledge was due to gross negligence or carelessness on his part. 
The absence of such knowledge is due in the case before us to his 
omission to x'efer to the Act of the Legislature of which section 4 
and section 5 are as plain as any provision of law can be, as to a 
marriage being void if solemnised otherwise than by persons enu- 
merated in section 5, or by or in the presence in his official capacity 
of a Marriage Registrar. It is true that there must be a mind 
at fault before there can be a crime.*^^ But in applying this 
principle, it must be remembered that every man is presiimecl to 
be cogni^^ant of the statute law of the ooiintry and construe it 
aright ; that if any individual should infringe it through ignor- 
ance or'' carelessness, he must abide by the consequence of his ' 
error ; that it is not competent to him to aver in a Oourt of 

-Justice that -ha 'was Ignorant of the 'Orimina! 'Eaw'of iJie land, 

land thut ho' Court of Justice is at liberty to receive sucli a ploa. '' 
Tim^d^may’ be soma important ingredient of a particular offence' 
ihd^|eh$an%' of the mere ignorance of law, such as clislioneat 

|.:Which may be shown not to exist 
' the law 'to the ;facts of a particular 
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case. But in the case before ns^ we are t asked to presume that 
the Yeiy knowledge of the existence of the statute law must be 
proved as a matter of fact and to assume that the Legislature 
::,fimined' section- 6S^ .on ■ that . view* I do not think :that:;I caE ', 
accede to such a suggestion* Starting then with the presump^ 
tioii that Mr. Fischer must be presumed, to; have, been aware 
of the law^ I am unable to refer the word /-knowingly to a 
knowledge of the existence of the law. I can only refer it to the 
other fact mentioned in section 68 as constituting the offence^ 
vi25.^ the status of the parties or one of them being a Oliristian or 
Christians. Neither the Post Office case {MeireUes y. Baming\V) ) 
nor MUs v, Kelly{2), nor the Pigeon Shooting case (Taylor y, 
Ne4vman(Ji)) ^ goes further than to show that a person may be 
mistaken as to the application of a known rule of law to certain 
special circumstances and as to the manner in which such erro- 
neous application affected him in the particular case. They do 
not warrant the contention that ignorance of the existence of a 
penal provision of law is pleadable as a good defence. 

I agree with tlie learned Chief Justice in holding that it is 
sufficient to support the conviction under section 68 to show that 
Mr* Fischer was not authorised by the Act to solemnise the 
marriage^ and that lie solemnised the marriage in the absence of 
the Marriage Registrar in his official capacity, knowing that the 
parties between whom he solemnised the marriage were Chris- 
tians. I am also of opinion that the conviction must be upheld 
and the appeal dismissed , 

Sheph'abi)^ J, — The appellant has been found guilty of doing 
an act which renders him liable to punishment under section 68 
^of the Indian Christian Marriage Act. It is proved, and not 
denied by him, that he, not being a member of the classes of 
persons authorised to solemnise marriages under section 5, 
clauses (1), (2), (3) and (5) of the same Act, did solemnise a 
marriage between two Christians in an English Church and 
according to the rites of the Church of England. At the 
marriage, Mr. Johnson, an uncle of the bride, who happens to be 
Marriage Registrar, appointed undei* the Act, was present, and 
he attested the' marriage register., ' It ;is', clear that he did not- 
attend the marriage in any official capacitjr* ■ 
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It was ooutoEded on behalf of the appeliant that the act done 
by Miq did not amount to an offence within the meaning of the 
section.—* 

(1) because the section was only intended to apply to 
marriages performed by the registrar ; 

(3) because the section requires proof of knowledge on 
the part of the accused that he was committing an 
unauthorised and wrongful act^, and that suck proot 
was wanting, and 

(3) because the absence of the registrar is an element of 
the offence, and, in point of fact, the registrar was 
present. 

This last point may shortly be disposed of by the remark 
that the presence of the registrar can only be material when ha 
appears in his official capacity and that it cannot be intended 
that his mere physical, and perhaps accidontal, presence in the 
Church can save from penal consequences the act of one who is 
otherwise guilty of an offence under the section. 

The argument on the first point was based on the history of 
the Act of 1872. Previously to 1852 there was no statute law 
relating to Christian marriages in this coiinti 7 . In that year 
was passed on the authority of the Statute 14 & 15 Vic., c. 
10, the Act V of 1852. This Act refers solely to civil marriages 
and does not touch marriages solemnised in English Churches or 
by ministers of religion. It contains a section similar to that 
found in the Statute of William IV,, which introduced the 
registrar's marriage, making it penal for any person knowingly 
and wilfully to solemnise a marriage under the provisions of the 
Act of Parliament in the absence of a registrar of the district. " 
In 1862 a Bill was introduced with the object of making further 
provision for the solemnisation of marriages between Christians, 
This Bill became law under the title of Act XXV of 1864 for 
which in the next year was substituted Act V of 1865. This 
Act was intended to. cover the whole field, not already covered 
by .the Act of 1852. It provided for licenses to solemnise 
marriages being granted to ministers of religion, not being 
> persons; ‘episcqpally .‘ordained or Clergymen of the Church of 
. S.cotland^.aad for ‘the granting of licenses to grant certificates in 
,>he.epe';biHa% It'presoribed rules for the solem- 

by: mihiatera of religion an^ rules, as to 



tlie time when sucli marriage or marriages performed by or- Queen- 
dained Oiergymen or Clergymen of the Church of Scotland might 
be solemnised, and it also prescribed rules as to the registration FiscHsit. 
of all marriages except those solemnised under the statute and 
the Act of 1852. 

In the chapter relating to penalties was a section (the 56th), 
running as follows 

Whoever, not being authorised under section 6 to solemnise 
a marriage shall, from and after the commencement of this Act, 
in the absence of a Marriage Registrar of the district, in which 
such marriage is solemnised, knowingly and wilfully solemnise a 
marriage between persons, one or both of whom shall profess the 
Christian religion, shall be punished with imprisonment of either 
description, as defined in the Indian Penal Code, which may 
extend to ten years, and shall also be liable to fine ; or in lieu 
of a sentence of imprisonment for seven years or upwards, to 
transportation for a term of not less than seven years and not 
exceeding ten years; or, if the offender be an European or 
American, to penal servitude accox’ding to the provisions of Act 
XXIV* of 1855/^ 

Looking to the scope of this Act and to the fact that 
concurrently with this section there was in force the abovemen* 
tioned section of the unrepealed Act of 1852 making it penal for 
any person knowingly and wilfully to solemnise a marriage under 
the provisions of the Act of Parliament in the absence of the 
registrar of the district, I think there can be no doubt that the 
56th section of the Act of 1865 was not intended to refer exclu- 
sively to marriages which might be solemnised by or in , the 
preseiipe of a Marriage Registrar. The object of the section 
clearly was to make the solemnisation of a marriage by an un** 
authorised person a punishable offence, and, at the same time, to 
except from its operation the case of marriages solemnised in the 
presence of a registrar ; that this was the view with which the 
section was framed is confirmed by the statement of objects and 
reasons to which Mr. Wedderburn called our attention. In 1872 
the Act now in force was passed; it is avconsolidating Act~ ' 
it repeals the statute 14 & 15 Vic., o, 10, and the;.; Acts V 
1852 and V of 1865, which, up to''ihat'4im4, had;;be8h' concur* 

'rently iniorce. In this Act/in the clxaptev relatihig td'penalties,„^'' ' 
the 68th sectioh"' takes the place pccnpied-hy the section in ' ; 
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the Act ot! 1865 ; aad, as the .latter section must be construed 
as applicable to marriages other than those which might have 
been soleniaised under the statute, so the section now in force 
must ha, Ye a similar construction put upon it. Its operation 
cannot be restricted to the case of civil marriages. 

Assuming then that section 68 is aimed at the case of a 
person who, like the appellant, not being authorised to solem- 
nise a marriage does solemnise a marriage in a Christian Church 
and according to the rites of the Ghurcli of England, it has to be 
seen whether in other respects the facts necessary to constitute 
an offence iiuder the section have been proved. There was a 
oTcat deal of discussion as to the coiistrucdou of the section. 

."O'" 

It was said that as the section is punctuated, it would notwith- 
standing the presence of the registrar, render punishable any 
person who, not belonging to any of the four classes denoted by 
the first, second, third, or fifth clauses of section 5 solemnised a 
marriage of the kind described in Part V of the Act. Obviously 
this cannot have been intended, for an ordinary layman is under 
the provisiosis of Part V at liberty to solemnise a marria-ge in the 
presence of the registrar. In order, therefore, to make the 
section applicable to the case of a marriage of that class, it must 
be supposed that the absence of the registrar was intended to 
be an ingredient of the oflenoe. In other words the section 
must be read, as if there were a comma in the first line after 
marriage/^ It was thus that the pimctiiation stood in the 
section of the Act of 1866 of which the present section is a 
reproduction. In the present case it is not necessary to pursue 
this discussion, because, on the literal reading of the section, 
the appellant is clearly a person not authorised under the Act 
to solemnise a marriage in the absence of the registrar, and, on 
the other hand, if by an altered punctuation the absence of the 
registrar made an ingredient of the offence, the registrar in 
his official capacity was absent. 

■ , , ,,The more important and difficult question remains to be 
considered, viz., what is the effect to be given to the word 
knowingly:"'" It was contended on behalf of the appellant 
lhatrin; construing 'the; regard should be bad to the fact 

|Tk#’;iE;,^e..pri^jnah section, as framed' in the Act of 1852, the 
mi 'ivas '.prescribed was stigmatised as a 

^the_.; present' section,, the pumshmeat is 
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extremely .severe. It was said that it could not ha^ve been 
intended to maLe am act a felony or prescribe imprisonment for 
ten years unless it were shown that the offender had acted with 
a consciousness of doing wrong, ileference was made to the 
objects and reasons published on the introduction of the Bill of 
180.1 as showing that it was cases of false pretence which it was 
sought to render punishable by legislation. With rega.rd to the 
grammatical construction of the section_, it was insisted that the 
word knowingly should be read as relating to the antecedent 
wordsj and thaL in order to constitute an offence^ there should 
be on the oSender’s part knowledge as well of the absence of 
authority as of the fact that the pai'ties are Christians. If this 
construction were adopted and the finding of the Sessions J udge 
that Mr. Fischer did not know that he \vas not authorised or 
that he wms doing wrong is accepted as correct, Mr. Fischer 
would be entitled to on acquittal. 

To ascertain wdiat effect must l)e given to the %vord know- 
ingly we must examine first the language of the section itself, 
and regard must also be had to the use of the word in other sec- 
tions of the srane Act or of other penal enactments. There can 
be little doubt that if the word had been omitted in the section 
under discussion, the inference would have been that it wms 
intended to make the mere act of solemnisation penal indepeud- 
ently of proof that the ojffender did not know that lie w^as not 
authorised or that the parties were Christians. It may be that 
an honest belief on the offender’s part that he as a matter of 

facty authorised^, or that the parties were not Christians would 
have afforded him a good defence ; but it is at least clear that 
the burden of proving this defence would have been on the 
accused person. The effect of the introdaction of the word 
knowingly would then be to throw the burden of proofs so far 
as relates to the matter referred to by that adverb^ on the prose®,, 
cution (see observations of Brett^ in. Eeg. y. ^Prmcc(l)). Is it '' 
then correct to say that the word relates hack io the antecedent 
sentence ? Beading the section by'' itself I should say that'' that 
was not the meaning. The section' makes': it an offence for 'a 
person^ not belonging to certain ' cesses/ 'knowingly /' to. do ■ a 
certain act. Surely it is in 'respect 'of 'the fdoing qf the act that .. 
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knowledge is requii’ed- To do the act in ignorance of its nature 
or in ignorance of the religion of the parties would be no offence. 
This construction giyes full effect to the word^ and is^ in my 
opinion, consistent with the manner in which the word is used in 
other sections. The e.t:pressipn ^^knowingly^^ in conjunction with 
"'Svilfuliy is used in several other sections of Part VII of the Act. 
In section 71 (1) it is made an offence knowingly aiid wilfully to 
issue any certificate for marriage or solemnise a marriage without 
publishing the notice required by the Act, In section 72 it is 
made an offence for a registrar knowingly and wilfully to issue a 
certificate for mandage after the expiration of three months after 
the notice has been entered by him as required by the Act. In 
these instances it' is tolerably clear that the knowledge intended 
is nothing more than consciousness of the character of the act 
done in the one case without the publication of a notice, in the 
other after the expiration of a certain time. In the clauses of 
section 71 other than the first, the words ^^knowingly and wilfnlly^^ 
do not appear, though in the corresponding section of the Act of 
1866 the words govern the whole section, and there is no apparent 
reason why any distinction should be made between the cases 
provided for by the vaxdous clauses. In the original section of 
the Act of 1852 in which the first tx’aces of the present section 68 
may be found, punishment is pi'esoribed for any pei'son who know- 
mgly and wilfully solemnises a marriage under the Act of Parlia- 
ment in the absence of a registrar. Here again it is only with 
i^eference to the character of the act done that the phrase can have 
been used. The language of section 56, the corresponding section 
of the Act of 1865, certainly does not favor the contention that, in 
order to prove aix offence under it, knowledge of want of authority 
was requii’ed to be proved positively. Whatever was the iiiten* 
tion expressed in the objects and reasons framed in 1861, 1 think 
the Legislature has xiot used the language they might have been 
expected to use, had their intention been to limit the operation 
of the section to cases of false repx'esentatioii. And it is the less 
likely that the Legislature did entertain this intention because 
^4 ordinarily there could be no doubt as to the absence of authority 
td'holemnise^a, marriage' and any mistake in the matter could only 
,^,beAue .to a' misapprehension of the law. Bis not necessary to 
■' in fact on the part 

^ It may be that in such a 



::,ease4t:;;^'TO ib .the Post/Office ^ ease' {Meireiles^ v. 

Bmmng{l)) that no offence had been committed; but in the 
:;|pyes«Gt'.fase;; & if any^ was a -mistake of law, , (ignorance'^ 

of the provisions of a statute) and the appellant's case requires 
that the Legislature should have Jbeen supposed to intend to 
exempt from the penal consequences of the section^ those of 
whom it could be proved that they were ignorant of the law or 
rather those of whom the prosecution failed to prove that they 
knew the law* There are doubtless cases in which ignorance of 
law may be a material ingredient in the defence to a criminal 
chax’ge and the cases cited are illustrations of this. In the Post 
Office case the defendant had delivered letters to the wrong per- 
son, but he had done so, bond fide^ and in conformity with a long 
established practice. 

In Ellis V. Kelly the defendant had, before the passing of 
the Act, assumed the title of doctor and practised medicine 
and was possessed of a diploma from a German University, It 
was held that there was no reasonable evidence that he had 
wilfully and falsely called himself or pretended to be what he was 
not. In the Pigeon Shooting case it was held that the statute was 
not intended to apply to a case where the pigeons were shot by 
a man in the course of protecting his corn from the injury done 
by the pigeons— v. N€wman{d), 

These cases were decided with reference to the particular 
state of things with which the statute had to deal and with 
reference to the language of the statute. They may be authority 
for showing that under certain circumstances a man may defend 
himself by showing that he was mistaken as to the manner in 
which he was affected by a given statute ; but they do not justify 
the proposition that entire ignorance of the existence of the law 
making the act criminal may be pleaded. . , 

In the present case the Act declares that any marriage not 
solemnised in accordance with the provisions of the 6th section 
shall be void. The marriage solemnised by Mr, Fischer not 
being solemnised under the provisions^^ of Part, Y of the Act, and ; 
not 'being solemnised by an ordained Minister or,,^by a Clergy- 
man of the Church of Scotland or by; a 'person; licensed under' 
the Act, was clearly void. In order to'„prev 0 hi;marnages'' being; 
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Rolomnised otlierwiae than in accordance with section 6^ section 
68 was enacted^ haying, as it appears to me for its object, to make 
the act of solemnising a marriage in defiance of the enacted law 
an offence. This object would be defeated if it were held that 
the section applied only to persons who had read the Antor or 
had otherwise become awai^e of its piwisions, and I do not think 
the language is such as to justify our placing such a construction 
upon the section. 

In my opinion the Judge, on the facts found by him, rightly 
convicted the appellant, and I would dismiss the appeal. 

Ordered accordingly. 


APPELLATE CIVIL. 

£efor/? Mr. Jmtice Mutkimmi Ayyar and Mr. Justice Shephard. 

MICHAEL (Plmntiff), 

V. 

BEIGGS AND ANOTHEB (DeFENDANTS).'^‘* 

Qlyjl } — Croofls supplied to a memh&r — Suit on behalf of chU) — Parties. 

' An action to recover the price of goods supplied to a member of a d.ob« 
proprietary club, or on his responsibility cannot be brought in the name of the 
secretary of the clnb. 

CASE' referred under Civil Procedure Code, s. 617, by G. Rama* 
chandra Ran, District Miinsif of Masiiiipatam . 

. . ! /rhe facts of the case appear sufficiently for the purposes of 
this report from the judgment. 

Counsel were not instructed. 

JuDOMENT. — The question is whether an action to recover the 
price of goods supplied to the member of a club or on his res* 
ppnsibility can’ be brought in the name of -the secretary of the 
club. The club is not a proprietary club such as was in question 
imMaggett T.:i!Ct^l 7 .mre(l)^and Baggett % 'Bishop(2), but a mere’ 
:as$’ooiation of gentlemen for social purposes, managing its affairs ; 
hy''a"copimittee and a secretary. The goods, the price of which 
iidsy'sbught to reobyer, , belonged to the club, and not to the 
^S^relaryV'’ and therefore it is not’ to him that the price is due. ' 

aol 1'890, • (1) 2 0; b!, a56| . 2 0, & F., 
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It may be convenient that tb© secretary should collect the 
moneys due to the clabj, and he may have authority to do sOj, 
but^ if the money is not due on a contract made with him^, an 
arrangement that he should sue cannot be recognized as giving 
■him "S' right " of action. , (Se© Emms Y, Hoop6r(l) mi Gray v. 

We are of opinion that the question above stated must bo 
answered in the negative. 


APPELLATE CRIMINAL. 

Before Sir Arthur J*. M, ColUm^ Kt,, Chief Justice^ and 
Mr. Justice Weir. 

THANDAVAN (OoMPLAmAOT) PETITI 02 ^EB, 

V. 

PEETANNA (Accused), Oountee-Petitioneh.’*^ 

Criminal Procedure Code^ ss. 435, 439, MO-^-Petition to revise a 
judgment of acquittal. 

An appeal against an acquittal by way of revision is not contemplated by the 
Code, and it shonid, on public grounds, be discouraged. 

Petition under Criminal Procedure Code, ss. 435 and 439^ pray- 
ing the High Court to revise the proceedings of L. A. Campbell, 
Sessions Judge of Coimbatore, in calendar case No. 1 of 1890, 
acquitting Perianna Asari on the charge of perjury. 

Mr, Wedderhurn for petitioner. 

Mr. W. Grant for accused. 

JuDOMCENT : — This is a petition to revise the Judgment of the 
Sessions Court of Coimbatore acquitting a person accused of an 
offence under section 471 of the Penal Code. In cases of acquit- 
tal by a Sessions Court, the law allows an appeal on behalf of the 
Government and the reason for such a provision is obvious. Ill© 
present is, however, the case of a private prosecutor seeking to put 
the Court in motion to revise an acquittal deliberately arrived at 
by the Sessions Judge concurring with the assessors. An appeal 
against an'' acquittal by way of revision is^ ^ in 'our opinion,- not 

(1) L.e', 1 Q.B.D., 45. • - ^ ' (S)'L.A/5 O.P./S68.-'; ^ 

" ' ' , ^ Orimmal Bevision Petitiph .Wo. of l$90. 1 . / 
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Thaotatah contemplated "by tlie Cede, , and it sLonld, we think, on public 

PbbiLu. grounds, be discouraged. . . ^ > 

' . Acting, therefore, under the discretionary power giTen in 

section 440, Criminal Procedure Code, we decline to hear the 
learned Counsel who appears to support the petition, and we 
dismiss the application. 


1891. 
.Tan, 28. 


APPELLATE GRIMmAL. 

Before Mr. Justice Muthosami Ayyar and Mr. Justice WilMnson. 

QUEEN-EMPEESS ■ 


THANDAVAEAYDDU.*- 

Taml Code — Act XLV o/1860j ss‘. 109, 309 — Nuisance — Keeping a gaming 
house — Abetment. 

The lessee of a house, who permitted disorderly people to nse it for gani- 
bliug and thereby caused annoyance to the public, was convicted of an o^ence 
under Penal Code, s* 290 j it appeared, however, that the accused had not engaged 
the house with the object of letting it out as a gaming-house i 

Seld. that the conviction was right, . 

Petitios under Criminal Procedure Code, ss. 435 and 439, praying 
the High Court to revise the proceedings of the Acting Head 
Assistant Magistrate of Godavari, in appeal case No. 11 of 1890, 
confirming the sentence of the Second-class Magistrate of Ellore, 
in calendar case No. 421 of 1889. 

VenTcataramayya Chetti for the petitioner. 

The Government Pleader and Public Prosecutor (Mr. Powell) 
for the Crown. 

J trDa:MEST. — The petitioner has been found guilty of abetting 
a public nuisance (sections 290 and 109 of the Penal Code) 
in that he was the lessee of a house, which he permitted to be 
used as a common gaming, house; whereby nuisance, danger, 
, ' and annoyance have been caused to the residents in the neigh- 
bourhood. 

' The mere act of gambling in a private house is not per se a 
puhlic nuisance (see Weir, page 146), but that is not the offence 

" 'f OrimBml.Bevision Case No. 442 ofilSaO. , 



charged or found, The oyidence for the prosecution, which both Qufejc- 
the Lower Courts considered reliabley went to show that the 
neighbours have been greatly annoyed by . the noise . which the Thandata- 
gamblers frequenting petitioner's house make^ that the gamblers 
throw the ends of cheroots upon the houses^ quarrel and fight) in 
the public street^ and that people are afraid to go out at night or 
to pass, the house for fear of being assaulted. 

Although there is no evidence, that the petitioner did, as the 
Sub-Magistrate states, engage the house for the purpose of 
letting it out as a gambling house, the evidence does warrant 
the finding that petitioner has permitted crowds of disorderly 
persons to make use of the house, both by day and night, for 
gambling, and that his doing so has caused considerable annoy- 
ance to the public. It is a significant fact that the gambling 
and annoyance caused as soon as the present prosecution was 
instituted. 

The absence of the petitioner from the town on a certain date 
will not exonerate him, as the nuisance is shown to have been 
continuous for some three months. 

The conviction must be upheld and the petition dismissed. 


APPELLATE CIVIL. 

Before 3I'}\ Justice Muttusami Ayyar and Mr, Jnstke 
Wilkinson. 

MAHADEVI A2sri) ajs-otheb (B:grnTOAXTs), AppEnLAms, 1891. ' 

;■ V.""; 

, Febrsiary 24. 

. YIKEAMA (Pl^untipp’s Eepbiseftative), Eesponbek-t. ■ 

Act XXIV of ISB9, appeal under ^Zimitation — Civil Froeedure Godc^ ss. 13, 43-^ 

-Ees landlord and tenant — Serviee^temre %Hth rei%t — Mnlmneemmt ofreni-^ 

III a suit brouglafc in 1886 by a samiadar .to rocoTor an estate granted by Ms 
predecessor to the predecessor of the defendant on a semce tenure, a small money 
rent being also reserved, it appeared that in, 1864, the right of the plaintiif^s prede- 
cessor to rent had been established by suit,* but - there was no .evidence that th.o . 
seindco was then dispensed with, but that in 1885, it was intimated to the defendant 
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Mahadsvi service was dispensed witli, and a notice to qnit was given to him ■; the option 

^ of holding the estate at an enhanced rent was hovrever given to him at the same time : 

Meldj (1) that the suit was not harred by ■ limitation, nor precluded by Civil 
Procedure Code, s. 13 or s» 43 ; 

(2) that the plainti;S was not 'precluded hy any implied* contract from 
increasing the rent ; 

(3) that the burden of proving the plea that the plaintifi was not entitled 
to eject lay on the defendants, and had not been discharged. 

In computing the time for an appeal to his Excellency the Go%’ernor in 
Council, under the rules made by virtue of Act XXIT of 1839 against a decree 
passed by the Agent tj the Governor, the time necessary for procuring copies of 
decree and judgment appealed against may be deducted. 

Appeal against fhe decree of H. Gr. Turner^ Agent to the 
Governor of Fort Saint George at Vizagapatam, in original suit 
No. 2 of 1886^ referred to the High Court hy His Excellency the 
Governor in Council in the order, dated I2th August 1889^ No. 
1385, Judicial, under l?ule XXII of the revised rules, framed 
under Act XXI¥ of 183.9. 

Suit to recover possession of the estate of Kalyana Singapore 
together with arrears of rent and mesne profits. 

The plaintiff, who was the Maharaja of Jeypore, alleged that 
the above estate formed part of the jeroyati lands in his zamin* 
dari j that it was granted by his predecessor in title on the con- 
dition of service tenux'e and the payment of rent to the father- 
in-law of defendant No. 1, Mukunda Dev, after whose death it 
passed into the possession of the husband of defendant No. 1, 
Krishna Dev; that Krishna Dev refused to acknowledge the 
title of the plaintiff who accordingly sued him in original suit 
No. 22 of 1864 on the file of the Court of the Agent to the 
Governor^ Vizagapatam, and obtained a decree establishing his 
title to the estate and to receive rent from the defendant at the 
rat© of Es. 5,000 per annum ; that Krishna Dev paid rent as 
above -from the date of the decree till his death in February 
1884 j that the estate passed on the death of Krishna Dev into 
the possession of defendant No. 1, who had paid no rent ; and 
that, on 29th July 1885, defendant No. 1 was informed that her 
service was not required and notice to quit in six months was 
given to her, but it was, at the same time, intimated to her that, 
■-■■'on application made,, a lease of the estate would be granted to 
[^:^_her'for the folio wing fa,sK at the rent' of 20,000 ; and that 
defendant Nd^.,Lneifcher quitted the estate nor .paid the enhanced 
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Defendant No. 1 set up hereditary right to the permanent 
ocoupanoy of the estate, and denied that it had been granted on 
s ervice tenure, and pleaded that the suit was precluded by Civil 
Procedure Oode^ ss. 13, 40 by reason of the proceedings in 
original suit No. 22 of 1864, and farther that the notice to quit 
was bad, 

.Defendant No. 2 was the adoptive son of defendant No. 1. 

The decree in orighml suit No. 22 of 1864 was affirmed on 
appeal by the High Court in appeal suit No. ^7 of 1864, and the 
decision of the High Court was upheld in the following judg- 
ment of the Judicial Committee of the Privy Council on 25th 
July 1870. 

Tile respondent is the Zamiiidar of Jeypore, apparently a very large estate, in 
the nature of _a principality, situated in the Northern Circars, which was perma- 
nently settled with his gTandfather, Eamachendi’a Dev, in 1803, under Keg-iilation 
XXY of 1802 of the Madras Code. The deed of permanent property, which is 
dated the 2l3t of October 1803, by which the property in the zaniindari was then 
assured to Eamachondra Dev subject to the revenue permanently assessed upon it, 
is one of the exhibits in the cause. It shows, on the face of it, that the zamindari 
then included Pergunnah Singapurain, and the original statement of the respondent, 
at page 2, seems to admit that a specific sum of money was then assessed upon that 
pergunnah as part of the Government revenue payable in respect of the whole 
zamindari. 

The appellant is the holder of six taluks, constituting or forming part of 
Pergunnah Singapiiram, and the suit has been brought by the appellant, as zaniin.. 
dar, against the respondent, treating him as under-tenant, to enhance the rent of 
those taluks. 

The first decision 'oi the Governor’s Agent, who appears to exorcise judicial 
functions in the district where the property is situated, was in favour of the respon* 
dent. Against this the appellant appealed to the High Court of Madras(l) and, on 
the 6th of November 1865, that Court remandedThe case for re-trial upon the issues 
stated at page 6 of the record, directing the Governor’s Agent to return to tho 
Court Ms findings upon] those issues with the evidence upon which they were 
founded, the Court, in the meantime, reserving its final judgment upon the appeal. 

The issues are the following (1) Has the family of defendant held these six 
taluks under a claim of ownership, and consequently by a possession hostile 
*^to the family of plaintiS ever since the permanent settlement? (2) W^ore the 
^Haluks, at the period of the permanent settlement, in possession of the defendant’s 
family on such claim of right? (3) What rights of ownership have the plain* 
tiff's family exercised over the taluks ? (4) Has the possession of defendant been , 
for any, and, if so, for what period, adverse?” _ 

It seems to have been assnmed that the burden of establishing the affirmative of 
at least the first, second and fourth of these issues lay upon the appellant ; and their 
Lordships conceive that that assumption was correct, because, after it appeared that ■ 


(1) Krishna Deyngara of 
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the samindari included the pergunnah amongst its mal assets, or revenue-paying 
lands, it lay upon the 'appellant, as defendant in the suit, to establish the grounds 
on vdiich he disputed the zamiadar’s claim to an enhanced rent. 

The appellant accordingly filed an additional statement on the 20th of February 
186G, to which, on the following day, the respondent put in his answer, both of 
which documents are at page 8 of the record. 

The ajopellanFs case was that he and his ancestors had enjoyed the Singapuram 
Pergunnah as a mahaul separated from the rest of the zamindari, and as lakhira j 
from a period anterior to the permanent settlement ; that his great-grandfather, 
Lala Krishna Dev, being Raja both of Singapuram and Jeypore, had bestowed 
the w^hole of his possessions, with the exceiotion of Pergunnah Singaxmram, upon 
his younger brother Vikrama Dev, the grandfather of the respondent; that the 
apxsellant and his ancestors, for four generations, had since enjoyed Singapuram 
without disturbance ; and that, therefore, the respondent was not at liberty to bring 
such a suit for the possessions enjoyed by a member of his family. 

The respondent's case was that, before and since the permanent settlement, 
Perguimnh Singapuram had been enjoyed by the respondent and his ancestors as 
part of the zamindari ; that the appellant's title to the taluks originated with his 
father, Makimcla Dev, to w^hom, about forty years before, the then Maharaja 
Tikraina (the respondent's father) had granted them to be held jDartly on a money 
rent, partly on sendee^ that lilukunda had paid rent for them ; that on his death 
his widow’ and his son, the appellant, being in distress, -were allowed, for some time, 
to discontinue the payment of rent, hut that in 1860 the appellant himself had 
aclmowledged the respondent's title, and made some payment in recognition of it. 
The nature of the payment it will be more convenient afterwards to consider. 

Both parties went into evidence. The Governor- G-eneral’s Agent found ail the 
issues ill favour of the respondent, and there was then an appeal to the High Court, 
which Court adopted, after argument, the findings w^hich were sent up. It then 
X>roceeded to consider the original appeal, and dismissed that, confirming the 
original decree in the respondent’s favour. 

It lies on the appellant to satisfy their Lordships that these decisions are erro- 
neous, and I need not repeat what has been so often stated at this board, that 
their Lordships will not take upon themselves to disturb the conciiri’ent findings of 
two Indian .Courts upon issues of fact, unless they are clearly satisfied that there 
has been some very grave miscarriage, either in the trial of the cause, or in the 
appreciation of the evidence. 

In the present case, the aiipellant labors under the additional disadvantage of 
having set up and undertaken to prove a case which it is almost impossible to recon- 
cile with the uncontroverted and incontrovertible facts of the settlement of 1803. 
His case is that, when his ancestor made over the rest of the zamindari to his 
younger brother, he retained Singapm’am as the separate property of his (the elder) 
branch of the family, by which it has ever since been enjoyed rent free. 

How- it may bo admitted that both the appellant and the respondent descend 
from a common ancestor, and that the appellant belongs to the elder branch of the 
family. i^Hmay be tether admitted, for that fact seems to have been found by the 
..Governor's Agent, that, at one period,, the whole of the zamindariwas in the appel- 
lant's ancestor, Lala Krishna Dev, but there is not the slightest jiiooi of the alleged 
.^imnslerbyLalaKmlma retention (when the whole zamia- 
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clari passed from one brancli to the other) of Pergunnah Singapuram, on 

the other hand, the deed of permanent settlement (a docmhent which is clearly 
above suspicion) establishes that the settlement was made with and the property, 
coiihrmed to the plaintiffs’ grandfather, as the person then in possession of the 
whole ssamindari, and that the zamindari then included Pergunnah Singapuram. 
It is also found by the G-overnor’s Agent, who can hardly be mistaken upon such 
a fact, and it is indeed admitted by the appellant, in his first written stateinent, 
that the permanent revenue of Es. 1,060 per annum,, or upwards, was assessed 
specifically on Singapuram on the occasion of the settlement. 

From these facts there arises the strongest j)resumption against the truth of the 
appellant’s case: for if, as he says, Singapuram wms held in 1802 by Simdara 
Dev as a distinct separate property, that person wmuld presumbly have settled for 
it with Government, and wmiild have taken a deed of permanent property, assur- 
ing to him that separate estate. Such would have been the natural course of 
things, unless the whole pergunnah were, as between the possessor of the land and 
Government, lakhiraj. But this it certainly was not, since we find it clearly 
proved that it was treated as malguzari land, and Government revenue assessed 
upon it , 

On the other hand, there is also a strong presumption that the zamindar of 
Jeypore would not have settled for this land, as he did, unless he had been in the 
receipt of the collections from it, or of some rent paj^able in respect of it. 

To these very strong presumptions, what does the appellant oppose ? He may be 
taken io have proved two copper grants of small parcels of land, one in 1747, 
another in 1786; but these, if treated as acts of ownership by tbe ovmer of the 
zamindari, or the owner of the pergunnah, really prove nothing with reference to 
the present contention, because they bear date at a time when the whole zaiiiia™ 
dari may have belonged to Lala Krishna Dev, or the other part}^ by whom the 
grant purports to have been made, both being anterior to the date of the settlement 
at which time we find the respondent’s ancestor, the undisputed possessor of the 
zamindari. The Governor’s Agent has also treated the second grant as of little 
importance, even if it were inconsistent with respondent’s case, because, where 
small grants’of land like this are made to Brahmans of repute, the alienees are gene^ 
rally undisturbed. 

Then the learned Counsel, for the appellant, have referred into several of the 
letters and documents which, they say, are inconsistent with the respondent’s case. 
Amongst them .are the two letters, out of which this suit is said to have originated, 
the letter of the respondent to the appellant, and the letter of the Governor’s 
, Agent ; but really these establish no such inconsistency. The* case now made by^ 
the respondent is that the tenimo granted to Mukunda w-as granted on a small 
money “rent, and a considerable ser\dce-rent, the latter consisting of the obligation to 
keep up a number oPpaiks, or armed men. - This oorreapondenee only shows- that 
the circumstances of the country had altered in two parti, culars,v'.;that the Govern- 
ment, for some reason or another, had prevented, the zamindar from levying certain 
' cesses or taxes w%ich he seem-s theretofore to haye;'Ievied;.that his' revenues kad 
been thereby diminished, and that he had found it necessary to enforce Ms right of 
enhancement against imder-tenants. There is’' no iabonsistenoy in that with the 
case made, because, if the circumstances of ■the ' oountiry' no longer re<|uir©d those 
armed men to be kept up, the zamindar would naturaEy py fd Ms tenant— If __ 
** you are relieved from that seivice, Thave a right” to ‘©nhahee my mone 3 r«-rentj 
and T come into Court lor that purpose.” ’’ ' ‘ ^ --7 k 
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Again tie letter at page 57, upon .-wMcli a good deal of comment ias been made, 

seems to ttieir LordsM’^s to be in no degree inconsistent with the respondent’s case. 
It is a letter written to the Governor’s Agent after the death of Mnknnda Dev, 
and it describes Muknnda Bev as ♦'the Mokkasadar of Singapuram attached to 
my Eamindari,” clearly treating him as a tenant upon some terms of the zamindar. 
It alludes to the interference of another woman, Srikondamma Dev, the widow of 
another member of the elder branch, with the rights of his son and widow ; and it 
seems to their Lordships to be just such a letter as the superior and the head of the 
family might, under the circumstances described, write to the Governor’s Agent. 
It is certainly more consistent with the existence of a suh- tenure granted by the 
7 amindar to Mukunda Dev, than it is with the case now set up by the appellant. 

Then a good deal has been said as to the insufficiency of the evidence ; but, with 
the exception of the copper grants, the Governor’s Agent has discredited the whole 
of the evidence for the appellant, and has given particular reasons for discrediting 
some of his witnesses. On the other hand, he has given credit to the witnesses for 
the respondent, witnesses who, although they do not prove perhaps very satis- 
factorily or in detail the terms of the grant, do prove the general fact that Mukunda 
Dev obtained possession of this pergunuah as an act of favour from the zamindur,. 
and that generally rent and service were paid upon that footing. 

There are tw^o witnesses who prove distinctly the payment in 1860. They 
treat it as a payment of rent. It is entered in the accounts, which are clearly 
admissible, as constructive evidence, as a payment of rent. The Governor’s Agent 
finds that it was a paj^ment of rent. Their Lordships do not find in the record any 
trace of any particular complaint against that finding, on the ground that it is 
inconsistent with the description given in the statement of the respondent, and that 
the payment was rather in the nature of a nuzzur or free-wdll offering, than of^a 
pajmient on account of rent reserved. 

Their Lordships think that it would he improper for them now to open this 
question on this alleged inconsistency. They also think that, where the Governor’s 
Agent has discredited certain witnesses and given credit to certain other witnesses, 
it would he contrary to the practice of this Committee and to sound reason to say 
that he ought to have believed the one and disbelieved the other, unless there w^ere 
far stronger grounds than any that have been here shown for the conclusion that 
he was wTong. 

Again, wuth respect to the reception of evidence, their Lordships do not find 
that any objection was formally taken in the Court below’ to the reception of the 
accounts ; and they think it would be mischievous if they were now to allow that 
exception to be taken in the final Court of Appeal. There was, no doubt, some 
question raised in the High Court, and the High Court seems also to have taken 
this view. Their Lordships are further of opinion that, lookii% to the burden of 
proof which lay on the appellant to make out his exemption from this increased 
rent, looking to the case that he made, and his utter failure to establish that case, 
the decision may be clearly supported without falling back upon or calling in aid 
'these accounts, ‘ 

'';-v;,irpor^ the whole case, their Lordships are of opinion not only that no sufficient 
grqimd has been made for saying that the decisions below are wrong, but that upon 
'the-evidehCum>ffis:reco3:d those', decisions w:ere right. They must, accordingly, 
‘'%dv^se;ifer;MEj^ty^tO;dim!iss/the.^ The respondent has not appeared. 
Therefmro it i§:^otn©ees^yW say about costs, ■ , ■ 
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, T'be AgeBt to the Groveruor,' on ISth March 1889j passed a 
‘decree for the plaintiff against which the defendants^, on 26’th 
■Jane 1889, preferred this appeal, which .was referred to the High 
Court as aboYe. It appeared that, if the time necessary for 
obtaining copies of the decree, and judgment of the agent was 
deducted, the appeal was presented ' within three months of 
the Agent’s decision. 

I?ama Bau and Mahadeva Ayyar for appellants. 

The Government Pleader (Mr. Poivell) and Mr. J. {?. Smith 

Jor.respondent...: ■ ■ ' 

Judgment. — T he plaintiff is the Maharajah of Jeypore in the 
Vissagapatam district. He instituted the present suit to recover 
possession of the Kalyana Singapore Pergnnnah with arrears of 
rent. The plaint set forth that the pergunnah was granted by 
the plaintiff’s ancestors to the father-in-law of the first defend- 
ant on condition of service tenure, and the payment of rent; that 
in consequence of the denial of the plaintiff’s title by the first 
defendant’s husband, the plaintiff instituted original suit Ko. 22 
of 1864 to establish his right to the pergunnah, and to recover 
rent at the rate of Es. 5,000 per oMnum^ that the suit was 
decided in his favour, and that Es. 5,000 \vere paid annually 
until the death of the first defendants husband in 1884 ; that in 
July 1885 the plaintiff gave notice to the first defendant that her 
services were no longer required, and that she should either 
execute an agreement to take the pergunnah on lease for the 
annual sum of Es. 20,000, or give up possession, and that 
the defendant had neglected and taken no notice of the said 
notice. The first defendant (the second defendant is her adopted 
son and a minor) pleaded inter alia that the plaintiff was only 
entitled to recover Es, 5,000 per annum by executing the decree 
in original suit JSlo. 22 of 1864; that the pergunnah was not 
held on service tenure, but on a permanent lease, and 'that 
the plaintiff had no right to eject. 

The Lower Court gave the plaintiff a decree for, possession 
and wmne profits at the rate of Es. 20,000 par annum fromiasli 
■ 1295 to date of possession. , 

- The defendants appealed to the, Governor -in- Council who 
has, under EuJe XXII of the revised rules, framed by Govern- 
ment under Act XXIV of 183&i,'>eferred the appeal for’lha, 
decision of this Court* 
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Mjika&eti ■ The learned Government, Pleader, on behalf of the minor ■ 
TjJIma. original plaintiff having died during the^ course- 

of the suit), who is 'represented by his guardian, the Collector of 
Vizagapatem, raises the preliminary objection that the appeal' is- 
out of time. His argument is that the time allowed for an appeal 
being three months, and there being no provision in the amles 
for the deduction of the time requisite for obtaining a copy of the 
decree and judgment (a copy of the judgment not being in fact 
necessary for an appeal) this appeal is out of time. The argument 
proceeds on the assumption that Rules XXI and XXII must be 
read together and that the proviso in Rule XXI applies also to Rule 
XXII, it being unreasonable, it is argued, to suppose that no limit 
would be fixed for the presentation of an appeal to the Governor- 
in-Cpuncil, when a limit is prescribed for the presentation of an 
appeal to this Court. On the other side, it is contended that the 
Governor-in-Conncil having admitted the appeal, and referred it 
to this Court for decision, the question as to whether the appeal 
is in time, does not arise, that there is no time fixed by Rule 
XXII within which an appeal must be presented to the Gov- 
emor-in-Oouncil, and that, even if it be held that the appeal 
must be preferred within three months after the Agent^s decision 
the general provisions of the Limitation Act apply, and the time 
necessary for obtaining copies of decree and judgment must be 
deducted. The deci’ee bears date 18th March 1889, The copy 
was applied for on the same date, and was furnished on the 28th 
March. The appeal was presented to Government in the usual 
way in which petitions are presented on the 26th June 1889.. 
If the time occupied in obtaining copy be deducted, the appeal 
was presented within three months after the Agent^s decision. 

As remarked in Kullayappa v. LaJcshmipatM(T) has been 
several times decided that the general sections of the Limit- 
ation Act from 5 to 25 are applicable to suits for which 
periods of limitation are prescribed other than those described 
the second schedule to the Limitation Act/’ and, if the/; 
■ period in this case is three months, w© are of opinion that, under ’ 
S©ptiqn^‘12'of 'the Limitation Act, the time requisite for obtaining 
a &py of the decree must be excluded. 

in our judgment, hq time is fixed within which an appeal 
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must be preferred to the G-overnor-m-Couiioil. Rules XXI aud 
XXir of the rules above referred' to-'are'' as/'Mlow'/:;— 

Bale XXI.-— From all decrees upon original suits passed 
by the Agent (with the single exception specified in the next 
following rule)^ an appeal shall lie to the Sadr Court to b© ■ 
disposed of as provided in section 6, Act XXIV of 1839; 
a pi^QYided such appeal is preferred either to the Agent or the 
Sadr Court within three months after the Agent^s decision ; or 
■ after that period, if sufficient cause can be assigned to the ■ 
Sadr Court for any delay which may have occurred by petition 
on the prescribed stamp^ and subject to the other rules re- 
qhjred in other appeals to the Sadr Court, as provided in tlip ' 
Madras Code and Acts applicable to that Presidency/' 

Rule XXII. — ‘^From deerees^of Agents in suits wherein the 
landed possession of a zamindar, bissoye, or other feudal hill 
chief may have formed the subject of litigation, an appeal will 
lie to the Governor- in-Council alone, who may refer any such 
appeal for the decision of the Sadr Court, provided that the 
decree of the latter Court shall not be carried into execution 
without the permission of the Governordn-Councii/^ 

A distinction is clearly drawn between suits in which the 
landed possession of zamindar forms the subject of litigation, 
and other suits cognizable by the Agent. In the former the 
appeal lies to the Governor-in-Council, in the latter to this Court. 
Appeals to this Court will not lie unless presented within three 
months after the Agent^s decision. But there is no such proviso 
with reference to appeals to the Governor-in- Council We can 
see no reason why the proviso to Rule XXI should be held appli- 
cable to Rule XXII. It is not denied that in this suit the landed 
possession of the zamindar forms the subject of litigation. 

^ Government, in, the exercise of the power conferred on them in 
Eul© XXII, have admitted the appeal and referred it to this 
Court for decision. 

The preliminary objection must be overruled. - _ ' 

On behalf of the appellants it .is 'argued that the Agent was 
in er.ror in holding that the defendants- appellants are .yearly 
tenants at will/^ There appears .-'to have been sonic _ slight 
■' confusion, in the mind of the 'Judge as to th©\ nature ■ of the. 
defendants^ tenure. ' ■■ ^ ’ 
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Maejodsti In the former suit between the parties (original suit No, 22 
1864)^ it was found by the Agent that there had been no 
' hostile possession on the .part of the defendants, who had made 
payments in aokno wledgment of tenancy, and that the plain- 
tiff^s father granted the perguniiah to the defendant's father, 
partly for the grantee^s maintenance, and partly on rent ; that 
the grant was further conditioned for service, and that such 
service was, from the circumstances of the country, a bond fide 
requirement/^ On appeal, the High Court concurred in the 
view taken by the Agent of the evidence, ^nd considered that 
there was satisfactory proof of a holding as tenant under the 
plaintiff. The case then went on appeal to the Privy Council, 
who held that it was proved that the grantee obtained possession 
as an act of favour from the zamindar, and that rent and service 
were paid upon that footing. It follows, therefore, that the 
defendants^ tenure is not that of a yearly tenant at but 

has been rightly described in the plaint as one granted on 
condition of service and payment of rent. This, it appears 
clearly from the judgment of the Privy Council (page 1(> of the 
printed papers), was the plaintiff^s case in the former suit, and 
there the Privy Council held that after it appeared that the 
zamindari included the pergunnah among its revenue- paying 
lands, it lay upon defendant to establish the grounds on which 
he disputed the zamindar’s claim to an enhanced rent/^ 
Enhancement of rent was not claimed in that suit on the ground 
that service was dispensed with, but because the revenues of the 
zamindar had been diminished in consequence of Government 
having prevented him from levying certain cesses or taxes. In 
this Court it has been advanced that no service was rendered by 
first defendant's husband ; but, although it was denied in the 
written statement that the pergunnah was held on service 
tenure, no issue was recorded, nor was any evidence let in on that 
■’ .point. ^ It has been suggested by the appellants pleadex* that in 
the previous case the Privy Council decided that ^ plaintiff was 
jntitled to enhance his money rent, because he had relieved 'the 
defendant . from . service. We do not think that the Privy 
They put, as a hypothetical ea^e, what 
las now actually occurred. The plaintiff has dispensed with the 
pbligaffon keep up a number of paiks or armed 
claihas,^;k’ .consequence^ to raise the rent* It lay upon 
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■ the defendants to prove that service had teen dispensed with 
'in 1864 ^hat the increased rent paid between 1864 and the 
rdate of this suit was- paid in place of service. No such evidence 
has been adduced. 

Then it is argued that if the grant was a grant for mainte- 
nance;, it is not resumable. It is true that in the former suit the 
Agent regarded the gi^ant as made '^partly for the graiitee^s 
maintenance/^ but this view was not supported by the judgment 
of this Courts nor was it the view taken by the Privy CounciL 
The grant was one for service and payment of rent. It may be 
that in fixing the rent the relationship of the grantee was taken 
into account and a more favorable rent fixed than would have 
been the case had the grant been to a stranger^ but there is no 
evidence on the record to support the contention that the grant 
was made with a view to maintenance. On the other hand 
everything points to the conclusion that the grant was one for 
payment of a low rent on the condition of certain service being 
rendered. Now it is admitted^ on behalf of the appellants, that| 
;i‘f 'the land was held on service tenure, it is resumable at the will 
■of the zamiadar for the time being in possession Untde Ba^aha 
Bomnimame BaJhurlur v. Pemmasamy VenJmtadry 
dco(l), Siiaramarazu v. Eamachmidrarazu{2)^ Sanniymi v. Salwr 
Zammdaf(B)^ It w^s alleged in the plaint that the respondent 
"Was entitled to determine the tenure when he dispensed with the 
appellants services. The appellants, in their written statement, 
denied that the land was held on service tenure and the ninth issue ' 
ran as follows Whether the plaintiff has the right to recover,' 
,ih0 pergiiniiah.^^ It was iacumbanfe upon the appellants, ;; to ■ 
adduce evidence in support of their plea, but they failed to; do so,' 
:an<I we are therefore of opinion (though not for tke rsascmt 
assigned by the Lower Court) that the Lower , Court was right;in ■ 
.hdldiBg that the respondent was entitled to resume. The appal-: 
knts yere offered the option of holding' the pargiinnah /as 
tenants paying an enhanced rent iniieu of services which were 
dispensed with, but that offer the appellants rejected. " ' 

' , It is then contended that the, suit is barred by limitatioh, the ' - 
appellants^ possession being adverse'',tO'r 6 Spond 0 iit fovmpre thhn ' 
twelve years, becauso in 1864' and, ninoo; the ^ appellant have 
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asserted a rigM to hold oe payment of rent free from the liahi* 
iity to be ejected. We cannot see that any question of limitation 
arises. The first appellant.' has paid rent’ regularly m a tenant 
• in accordance with the decision in the former suit. There is 
nothing to show that the first appellant or her predecessors in 
title ever set up a right to hold on permanent tenure until the 
institution of the present suit. In the former suit^ the first 
appeliant^s proprietary right was negatived and her position as 
tenant affirmed, and as tenant rent has been paid ever since. 

It is then contended that, as the plaintiff has acquiesced 
in the decision in the foi’mer suit and collected Es. 5,000 per 
mifium from that date, there is an implied contract that plaintiff 
would collect that sum and no more, and that therefore there is 
no cause of action for the present suit, plaintiff not claiming 
increased rent in consequence of improvements effected by 
himself. 

The cause of action in the present suit arises from the 
respondents having dispensed with the appellants^ services, and 
having given notice to the appellants either to take a lease at 
an enhanced rent or to give up possession. The respondent 
received rent at the rate of Es. 5,000 per annum from the date 
of the decree in the former suit, because that was the amount 
of rent claimed and decreed ; but the receipt of rent at a certain 
rate for bo many years cannot he construed to imply a contract 
always to receive rent at the same rate, or a contract not to raise 
the rent under altered circumstances. 

Finally, it is contended that the Judge was in error in 
finding that the present income of the estate is Es. 40,000^ and 
that he should have found that the annual income did not 
exceed Es. 20,000 and that the increase was due to improveraents 
effected by appellants^ predecessor. The Agent relied on the 
evidence of the plaintiff first witness, T. Sitaramayya, a Govern-^ 
■mefit servant/ who' has "been manager of the pergunnah for 
■ nineteen months, corroborated, as it was, by the evidence* of the' 
. pontiff second witness, ^ who had been dewan of the estate for 
five years during the first appellant's husband's lifetime, of the 
■pl$,lntiffSi.third witness who- had been a gumastah in the estate 
:for abdhf Meen'.years, and by the demand accounts, exhibits 
; bf ‘“WhicE^ G> ’the demand account for 1884-85 was 

an accountant of the 
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estate. Prom the oral and documentary evidenoe^^ it appears that 
the total demand in money and ■' kind amoimts to about Rs. 
87^000. There is^ howe^er^- no , eyi deuce ' as to ' the collections^ 
the plaintiff’s first witness stating that no collection accounts are 
forthcoming. Against the demand has to be set off the expenses 
which appear to amount to about Rs. 10^000. This W'ould only 
lea-ve a margin of Rs. 7^000^ supposing the whole demand were 
collected and the defendant's rent raised to Rs. 20^000. Better 
eyidence should have been forthcoming as to the actual income 
and charges of the estate^ but, from the evidence on record^ we 
think^ the rent demanded was too high and would reduce the 
mesne profits awarded from Rs. 20,000 to Rs. 15,000 per annum. 
In other respects we would confirm the decree of the Agent* 
The plaintiff will get proportionate costs on the sum allowed 
and the defendants on the sum disallowed. 


APPELLATE OIYIL, 

Before Mr, Justice Muttuscmi Ayijar and Mr, Justice Handley, 
VENKATARAMAXJSrA and others (Plaintiffs), 

VENKAYYA (Defendant). 

Sucoemon Certificate Act — Act VII of 1889, s. 4 — Suit hy undivided son of 
deceased creditor, 

A Hindu is not entitled to sue on a bond executed in favour of Ms undivided 
father, deceased, without the production of a certificate under Act VII of 1889, 
unless it appears on the face of the bond that the debt claimed was due to the 
joint family, consisting of the father and the son. 

Case referred, for the opinion of the^ High Court, under Civil 
Procedure Code, s. 617, by J. L. Narayana Ran,' District Munsif, 
Rajahmundry. The case was stated; asffollows 
' • Plaintiff in this case seeks to' recover' a debt due upon’' a: 
bond executed by the defendant to; Ms undivided father, who' 

y'r ^ ^ ' Befemd Case iko* iiS of 1889. 
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The defendant pleads^ inter alia, that this Court cannot 
proceed with the case until the plaintiff can produce an heir^ 
ship certificate, as provided by section 4 of , the Indian SucceS'- 
sion Act VII of 1889. 

The question, which I beg to refer for the authoritative 
opinion of the High Court, is whether the plaintiff, who is 
admittedly an undivided son of the deceased creditor, is bound 
to produce the succession certificate before he can proceed 
with the case ? 

In mj opinion, howevei*, such certificate is not necessary 
in case of an undivided coparcener where the right of sur- 
vivorship prevails. 


No doubt the head of the family, whether in his capacity 
as father or as manager, must necessarily have a large control 
over the estate, so that his actions in just cases may bind those 
under his management. But, after the death of that managei*, 
the survivors take the estate in entirety subject to the result of 
the just liabilities created by the manager, and the deceased 
coparcener loses all interest in the joint estate and leaves 
nothing behind him to be claimed by the others. 

. The plaintiff in this case does not therefore claim anything 
left by the deceased father, but claims the money to which he 
^^was entitled by right of his birth even during the lifetime of 
his father, and which devolved upon him by right of survivor- 
ship upon the death of the manager. He is not, therefore, 
required to produce a succession certificate under section 4 of 
Act VII of 1889. 

That section applies to cases in which the property was 
held in severalty either as being a share of a divided member 
or as being the separate acquisition of one who was still living 
in the state of unxon.'^ 

Counsel were not instructed. 

_ JuDOMiNT. — It, appears that' the suit was brought upon a ^ 
,b'pd,,,§,xeputed^^ whois now deadb- 

and there is ^ nothing -to ■ show that on the face of the bond tlie' 
dfbtji,dete^b0d-as;bem^ a debt due to the joint family consist- 
father and the son. It may be that the money was 
private funds. A son is prim4 facie 
te'Sp^e^ -te 4p-^ Ms father by right of inherit- 
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anoe^ unless liis succession by survivorship is indicated on the face 
of the bond creating the debt. Though Act VII of 1889 applies 
only to cases of succession, it states in the preamble that it is 
intended to afford protection to parties paying debts to the 
representatives of deceased persons. It would naturally impair 
the protection intended to be afforded by the statute to throw in 
every case on the debtor the obligation of making an inquiry 
at the time of payment, whether the person claiming to recover 
the debt claims by right of survivorship or of inheritance. Our 
answer, therefore, to the question referred to us is that defendant 
is entitled to insist on the production of a certificate under Act 
VII of 1889, unless it appears on the face of the bond that the 
debt claimed was due to the joint family consisting of the father 
and the son. 


Venkata- 

EAMANKA 

VeXIvAYYA. 




APPELLATE OEIMINAL. 

Before Mr, Justice Muttusmni Ayyar and 
Mr, Justice Willdnson, 

OHELLAM NAIDU (Accused) Petitioner, 


1891. 

Jaunaiy 22, 
February 3. 


EAMASAMI (Complainant).* 

Criminal Procedure Code— Act X of 1882, ss. 198, Defamation of a imfe— 
Com;plainthy husband, 

W3ien a married 'vromaii is defamed by the imputation of uuoliastity, her 
husband is a person aggrieved, upon whose complaint the Magistrate may take 
cogniasanc© of a complaint under Criminal Procedure Code, s. 198. 

Case referred, for the opinioiref the High Courts under section 
482 of the Criminal Procedure Code, by IL Maskell^ a Pre- 
sidency Magistrate, Black Town^ in his letter j dated 24th ■ 
November 1890, No. 219» . 

The case was stated as follows::— ' ' . . ^ , , ' ' 

The complaint in this case was ■'laid: by one, Varanasi 'llama* 
sami Naidu. He charges .the acciised, who is' the printer and 
" publisher of a vernacular paper , called the Afur^eda Bhmham 


* Criminal B©?ision'Oas©;,Ho;"S06’o£;lS9O. ' . ■ --V' 
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witk having defamed his (oomplainaBt^s) wife Rukmaiii Ammah 
printing and publishing concerning her in the issue of the 
above paper of the 1st October last a paragraph^ of which the 
following translation is given in the complaint : — 

^ Shameful news — That an officer living in Madras, had 

for a long time been on criminal intimacy with the wife of N;, 
another officer, is a fact too well known to all persons of that 
street. A young girl, the wife of another officer, V, living in 
^^the same house, who was daily witnessing the lovers thus 
being in criminal intimacy for a long time, with a desire to 
possess the gallant and acquire kappu (bracelets), kammal (ear 
ornaments) and other jewels that she wanted, wrote a letter to 
^Hhat gallant to which he agreed, &c., &c. 

^ Brammahadeva, 

^ Wellwisher of Poli Street/ 

Complainant alleges in his complaint that the initials V and 
N mentioned above refer, respectively, to himself and to one 
Numberumal Naidu, both of whom with their wives lived at 
36, Kappal Poli Chetti Street, and that the initial M refers to 
Manavaloo Naidu, who lived elsewhere in the same street and 
•^^who used to visit Nnmberumal Naidu. Complainant further 
alleges that the statement in the paragraph in question as to 
the existence of a criminal intimacy between V^s wife and M 
^^was pointed at, and intended to apply to complainant^s said 
wife Eukmani Ammah and the said Manavaloo Naidu, 

^^A summons was granted on the above complaint by the 
^‘■Junior Magistrate of this Court, and the case came on for 
^Hiearing before me on the 19th instant, when Mr. M, 0. Partha- 
saradhi Ayyangar instructed by Mr. Biligiri Ayyangar appeared 
^^for the complainant and Mr. Jagga Row for the accused. Mr. 

Jagga Row raised the preliminary objection that the Court was 
// precluded from taking cognizance of the oheiice by reason of 
^/section 198 of the Criminal Procedure Code, which enacts, inter 
that no Court shall take cognizance of an offence foiling 
:|/unte; Chapter XXI of the Indian Penal Code except upon a ' 



;//'PC'^^ged’/thak .a ^ prosecution for defamation, where the ■ 
’ defamatory of the wife, the wife alone and not 

^pcoimpkiD. On tho other side, 
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it wa8 contended cliat the reputation of a husband is so inti- Chellam 
mately couiiected with that of his wife^ that he is as much 
aggrieved by a . defamatory impiitation against his wife as Eamasamx 
though his own reputation had been assailed, and that he is 
consequently a competent person to initiate the prosecution. 

As the matter appears to be res integra, the authorities cited 
“ on both sides having really no bearing on the point at issue, 

“ I beg. to submit the following question for the opinion of the 
^^'ffigh^Court 

When an imputation, which is defamatory under section 
499 of the Indian Penal Code, is made against a married 
woman^ imputing imchastity to her as Y^s wife, but not 
referring otherwise to V himself, whether V is competent to 
institute a prosecution as some person aggrieved by such 
offence^ within the meaning of section 198 of the Criminal 
V>::Prpcedure :Ood^ 

Mr. ParthasanidM Ayyangar for the complainant. 

The Crown Prosecutor (Mr. W. Grant) for the Crown. 

Muttusami Ayyas, J. — The question referred, for our opinion, 
is whether in cases in which a married woman is defamed by 
the imputation of unchastity, her husband is a person aggrieved 
by the defamation, upon whose complaint the Magistrate may 
take cpgnizance of the offence under section 198 of the Code of 
Criminal Procedure. I am of opinion that our answer must be 
in the affirmative. The words, some person aggrieved by such 
offence/^ include the husband in their ordinary meaning, and his 
reputation is so intimately connected with that of his wife that it 
would be iinx’easonable to hold that the defamation would ordi- 
narily not be as hurtful to his feelings as it is to those of his 
wife. It is true that under section 345 the wife may, without 
the consent of the husband, and even contrary to his wishj " 
compound the offence as the person defamed/’ thereby iWdei*^ ” 
ing the complaint made by the latter liable to be dismissed. But 
it must bo observed that generally the husband and the wife will 
act in concert, and that ihe difference 'in the language hsed in .s' 
section 345 and section 198 is, :therefore,'n0t’a' suffloieiit ground 
'for putting a narrower construction o'h-' section 198. I answer' 

.the- question in the affirmative. ''lA';;:/'' , . ^ ‘ /; 

WiniinsoH,. J. — I ani' of the- same ;' 0 |iihion, and' would - only 
add that in this case it _ was ohasrged^ -that; the article had -been ' 
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published with the intention of injuring the reputation of the 
husband as well as of his wife. He was entitled to a finding on 
the charge of defamation against himself^ and that charge no one 
batEimseif could compound.; . 


APPELLATE 0I7IL. 

Before Mr. Justice Miitkisami Ayyrir and 
Mr. Justice Shephard. 

PEEIANAYAKAM (Petitioner), ; 


POTTDKANNI AND ANOTHER (Eespondents).* 

amative Ghri.sfian> — Mindu convert to O'lwistianity — Divorce Act — JciJlF of 1SB9. 

A pariah, who had been converted to Ghriscianity, presented, a petition of 
diY'orce under Act IF of 1869 on the gi*oiind of adultery committed by his ivife 
before his conversion : 

Held, that the Court had no jurisdiction to entertain the petition. 

Case referred under Act IV of 1869^ s. 9^ by R. S. Benson, 
District Judge of South. Arcot, in his letter, dated 22nd Sep- 
tember 1890, No. 90, in the matter of original suit No, 7 of 
1890, on his file. 

The case was stated as follows : — 

The petitioner, Perianayakam, was married to the res{3ond- 
ent, Pofctukanni, eleven years ago, according to the ritual usual 
among pariahs, to which class both then belonged. Petitioner 
alleges that the respondent, in December 1888, committed 
adultery with the co-respondent, Mnrthi Naik, and has since 
been living under his protection and has borne a child to him. 
Subsequent to the adultery, petitioner became a Christian, and 
*5 for about a year past has professed that religion according, to 
^Hhe Roman Catholic form. He now petitions under Act IV, of 
1869 foi’ a divorce ^ from respondent on account of her adultery, 
^^^and for damages from the co-respondent. 

',v..„f.'‘"The question .on, which I ask .for a .ruling of the. High Court / 
is” whether, under such circumstances, the suit is maintainable P ’ 
" In ntheir;w"or^,; dees the -petitioner’s conversion to Christianity 


' 
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*^^give tMs Goiirt jurisdiction to desolTe his marriage entered Peesa- 
into before h© was a Christian and in accordance with mon** 

Christian ritnalj on account of adultery committed' by his wife' 

" before his conversion ? 

I am of opinion that these .questions must be ' answered in 
the negative, but as they have, I believe, never been decided 
^'and are not free from difficulty, I think it best to ask for an 
aiitlioritative ruling. 

It is argued for the petitioner that he is now a Christian and, 
therefore, entitled to the relief available to Christians in the 
event of a wife’s adultery. It is argued that, as a Christian, 
he cannot marry another wife unless he is divorced from his 
present wife, and that if this Act does not apply to him he is 
unable to obtain a divorce, while the fact of his Christianity 
bars his marrying another wife, a remedy which, although not 
complete, was still substantial and was available to him as long 
he remained a Hindu. It is argued that the Legislatufe , 
could not have intended to place a Hindu convert at such a 
disadvantage, and that there is no ground in reason why the 
Act should not apply to his case. Such a dissolution of mar- 
riage in the present case would affect not only the husband but 
the wife, who continues to be a Hindu and who did not, when 
the marriage was effected, contemplate (either personally or 
through her guardians, if, as is probably the case, she was then 
minor,) that her marriage and its incidents would ever be 
governed by any but the Hindu law to which she was then 
subject. In this view it may, I think, be doubted whether the 
petitioner, having elected to be a Christian, should not be left 
to bear the inconveniences which may flow from his resolve, 
rather than that he should be relieved from them by the appli* 
cation of a law not contemplated by either party as applicable 
at the time of the marriage. Prior to 1869 the remedy pro- 
vided by the Act did not exist even for persons w'ho were 
married as Christians and continued ' so up to the time of pro- 
ceedings {Devasagmjam Fitchamatlioo v. Naiyagam(l)) and it is 
not impossible that the Legislature, in providing relief for such ; 

persons, may have omitted to. extend such relief to persons 
converted to Christianity subsequent '.to the marriage sought 
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Puma- to be dissolved. It seems to me that such was the intention 
NAT.iKAM Legislature, ' The preamble to the Act saySj, ^ Whereas 

POTTITKA^NL rq|. expedient to amend 'the law relating to the divorce of 
persons professing the Christian religion/ Strictly speaking 
these words, as they stand,, imply that both the persons to be 
divorced should be, at the time of the proceedings, persons pro- 
^^fessing the Christian religion, but that the scope of the Act 
not thus limited is clear from section 2, clause (c), which 
contemplates the case of the husband having been perverted 
from Christianity prior to the proceedings. The fact that the^ 
Act expressly contemplates such a case but omits all reference 
to the converse case suggests that the omission was deliberate 
and that the Legislature did not intend the Act to apply to any 
but marriages entered into between Christians. 

This conclusion derived from the terms of the Act appears 
to be also in accordance with the only reported ruling which, 

^ far as I am aware, bears on the question. That is the case 

^^of Zuhimlust Khcm Y, His In that case a Muham- 

madan convert to Christianity sued under the Act for a disso- 
lution of his marriage contracted before conversion on account 
of his wife^s adultery after their conversion and the learned 
Judges described the matter for decision as one which pre- 
^^sented features of extraordinary difficulty. I think that the 
case might have been decided on the very simple ground that 
^^as apostacy, under Muhammadan law, ipso facto ^ dissolved the 
marriage, there was no marriage subsisting between the parties 
when the adultery took place, and consequently no matrimomal 
injury whereon to found the suit, nor any marriage in existence 
by the dissolution of which the Court could give relief. In the 
case of a Hindu, however, conversion to Christianity does not 
operate as a dissolution of the union — see Administrator- Genirnd 
of Madras v. Ananda Chari(2), and I take it that the same imle 
applies to pariahs, like the present parties, since they are, for the 
most part, governed by Hindu law and have no special custom 
'' by which marriage is dissolved by a change of religion. The 
ground would, therefore, have no application to the present 
f^.cas04,V' The learned Judges, .who gave the ruling in the case of 
/'!■ : Kh&u y. His proceeded on wider grounds than ^ 
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docision of tliat oaso^ and .. I thinks tliat tlioso grounds apply j, nayakam 
tliougii not in their ehtii^ety^ to' the present case. It cannot b.e 
sai<J that the marriage of a Hindu is ^ a polygamous contract ^ 
u:-'■^:r:::■IP';;tllev^sense■. that a: IM^uhammadan.' marriage is 'So* " Yhe ' 
idea of marriage approaches more nearly to the Christian idea. 

It has in it a sacramental and religious elenientj and cannot he 
dissoiv^ed for any cause whatever according to the best aiitho- 
'"'"rities^ and certainly not at the mere will of the husband^ as 
can a. Muhammadan marriage. Still it permits of polygamy^ 

*^and therein differs vitally and ■ essentially from the Christian 
marriage. It gives the wife no remedy for matrimonial wrongs 
against which she wmnld in Christian courts be relieved. If 
the marriage of a Hindu is^ on his conversion to Ohristianityj, 

^^to become subject to the matrimonial jurisdiction of Christian 
courts, what is the course to be pursued when the Hindu has 
a number of legal wives, a state of things which could not exist ^ 

^^in the case of a Christian and for which the Christian law, 
therefore, makes no provision ? Section 7 of the Act requires 
the Court to act and give relief on principles and rules which 
^^are, as nearly as may be, conformable to the principles and 
rules on which the' Court for Divorce and Matrimonial Causes in 
England acts and gives relief. In the case of Hyde v. ]Iyde(l) . 
the English Court refused to deal with a marriage between 
Mormons on the ground that the law administrated in that 
Court was wholly inapplicable to polygamous marriages. The 
reasoning in that case was approved and followed in Zulwrdusi 
Khanh{^) case as applicable to Muhammadan manlages* I 
think it is also applicable to the marriages of Hindus. .. 

• I would, therefore, dismiss the present suit on the ground 
" that my Court ha,>s no jurisdiction to entertain it/-^ 

MaJiadeva Ayyar for petitioner. 

Krishnasami Ayyar for respondent. 

Mr. Suhranmwyam for co-respondent. - 

JunamHf. — We see no reason to doubt that 'the ifct only 
applies to Christian marriages. , -The: Judge has discussed the , ' . 
goestion at considerable length, 'and' we agree', with tho' conclusion 
' at which he arrives. •• ' - 


(1) pLJ., 
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APPELLATE CiyiL, 


Before Sir Arthur J. E. Collins, Kt., CJmf Justice, and 
J&*. Justice Shephard,. 


BALES (Plaiktiff), 


V. 


MUNICIPAL COMMISSIONEES POE THE CITY OF HABEAS 

(Defend AKTs 


Qif it of Mach'as Mvnicijjal Act — Act I of .1884 {Mad/'as), d. 433 — 
of cause of action— Address of intending 'plaintijf, 

Tn a suit against the Municipal Oomirnssioners of the city of Madras foj> 
damages sustained by the piainti"^ by reason of an accident occasioned to his 
horses through the ill-repair of a road within the limits of the Municipality, it 
appeared that at the close of a correspondence between the plaintifi; and the 
President of the Municipality, the plaintiff, in a letter headed Madras/^ stated 
that he had directed auctioneers to sell the horses, and that he w^ould proceed 
against you by law to recover such loss or damage as I may have sustained,” 
and added ‘‘ kindly consider this as notice of claim under section 433 of Munici- 
pal Act Ko. I of 1884,*^ and that the plaintiff’s attorneys, in a subsequent letter, , 
demanded payment of Ks. 1,000, ‘‘ being the damages sustained by our client by 
reason of the neglect to keep in proper repair that portion of the road, &c., ” 
and stated that if the sum claimed were not paid, the plaintiff would be com- 
pelled to have recourse to law to recover the same without further notice ” : 

Meld (1), that the two letters should be read together ; 

(3), that the cause of action was stated sufficiently in the second of 
.■;'the:above''letters;\-..:'' 

(3), that the plaintiff’s address wa.B sufficiently given in the first of the 
above letters. 


OASiB referred under section 69 of Act XV of 1882 by P. D. 
Shaw, Acting Chief Judge of the Small Cause Court, Madras, 
in suit No. 19629 of 1889. 

The case was stated as follows : — 

“'The plaintiff -claims damages to the extent of Es. 1,000 
■ " snst^ned by reason of the negligence of the defendants in 
. “ failing and neglecting to keep in proper repair a certain road 
, > . in Madras, whereby the plaintiff^s horses fell and were injured 
mjpiont, fault or ne^Hgenoe on the part of the plaintiff'. 


' ■ 


, ? S*f«rr«el Cm* Ho, so of 1889. 
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** Among other pleas put forward by tlie defendants is one 
that the plaintiff has not given sufficient and legal notice of 
action according to the provisions of section 433 of Madras Act 

, ' ' . 

The deficiency in the notice is contended to be that it does 
not show the naine^and place of abode of the intended plaintiff 
.^^'.and his.attorney, 

The defendants contend that exhibit G is the notice which 
piirports to be given within the terms of the said section^ while- 
the plaintiff says that exhibits G and J together^ if not sepa* 
rately, oonstitiite a good and valid notice. 

The facts of the case admitted for the purpose of deciding 
this plea are these^ that plaintiff^s horses fell while being 
driven along a road under the care of the defendants on the 
28th April 1889 j and that on 8 th May 1889 (exhibit A) the 
plaintiff brought the fact to the notice of Col. Moore;, the Presi-- 
dent of the Municipality;, stating he had no desire to enter into 
‘"‘' litigation^ and suggesting that Ool. Moore should depute some 
one to inspect the road with the plaintiff, with the view to 
assessing any damage he (Col. Moore) might decide to offer. 
This letter is written upon paper^ on which is printed in the top 
of the lefthand corner W, J, Bales and Co.’, and below it 
^ addi*ess for telegrams Bales, Madras.^ In the top of the right- 
hand corner is printed the word ^ Madras/ and the date, 8 th 
May 1889, is filled up in writing. 

OojTespondenoe then passed between CoL Moore and plains 
tiff (exhibits B, B, 0, D and E) with reference to inspectio'n 
of the locality. 

On the 22nd May 1889 (exhibit P), Col. Moore officially^ 
as President of the Municipality, informed the plaintiff ^that 
the Municipality can accept no responsibility , for ^ the injuries 
" sustained by your horses/ , ■ 

"Exhibit G, dated 28th May ■ 1889, and ^ written on paper 
bearing the same' headings as exhibit A, ^ commences by refer- 
" ring to exhibit A and other correspondence, and also' to exhibit ■ 
"■P, and gives notice that plaintiff' -had sent Ms horses to be sold, 
" by auction for account of whom it might ooncer%.and that, after ^ 
" their sale, ^ I shall '_prooeed .agaiBSt/yo,u:hyJ to recover any ; 
" orsuolilbss as I may hp 0 ';suBtained/\/ A ;|ostscr^^ to it in 


Ealbs ■ 
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'■ '‘Mildly consider tMs as notice of claim under section 433 of 

Municipal Act I of 1884*'^ 

On 7tli Jane 1889, Messrs. Ohampion and SMorfc^ attorneys 
for the plaintiff, write on paper headed ' 27 and 28, Second Line 
Beach, Madras, 7th June 1889,^ to the President, Municipal 
Commission, -referring to, and conforming the, correspondence 
between plaintiff and Col. Moore and the notice of claim of 
28th May 1889, and claiming Rs. 1,000 as damages for the 
injuries sustained by plaintiff's horses and set out the negligence ■ 
attributed to the defendants and give notice that if the amount 
claimed is not paid, plaintiff will have recourse to law to 
recover the same. 

The defendants have not raised any c 3 [uestioii as to the 
sufficiency of the statement of the cause of action in the alleged 
notice, their contention is that neither in exhibit Of or any 
other exhibit is the place of abode of the intended plaintiff and 
his attorney explicitly stated.’ They say, through their Ooimsel, 
that the headings of exhibit G show the address of Bales and 
Co. to be Madras, and that the place of abode of W. J. Bales 
does not appear therein, but that even if it does it is not expli- 
oitly described, in other words, that ^ Madras ' is not sufficient. 
It seems to me that exhibit G, which is signed by W. J. Bales 
(the plaintiff) and not by W. J. Bales & Co. does show ^ Madras ' 
to be his place of abode ; exhibit A on which the correspond- 
ence between Col. Moore and plaintiff took place is headed 
exactly the same, and the correspondence shows that for all 
practical purposes the defendants knew where to oeinmunicate 
with plaintiff (exhibit F). As to the sufficiency of * Madiw ' 
alone without giving any street or house number, I think 
•^^the case of Osborn v. Gough{l) where an attorney's addre^ss 
.was given as ^ Birmingham ' is an authority for saying that 
^ Madras ' is sufficiently explicit as the place of the abode of 
the intended plaintiff 

: There is also no doubt that plaintiff's attorneys' place of 

abode is explicitly stated in exhibit J. 



m 
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witliin the provisions of section 433, Madras Act I of 1884, 
“ and that plaintiff’s suit is maintainable. 




notice of action to tlie defendants within 
section 433^ Madras Act I of, 1884. 


the 




W. J, ExlLES & Co. 


MMHt /* 


CHAMPIOH & SHOET, 
'BoMoikrs. 


•27 Sc 28 J Bbconb Lixe Beach j > 
Mabbah, 7th Jnm 1889. 




Fresicknij Municipal CmmmsiQn^ 


Sib, 


Babes 


I have be®i required by the defendant's Counsel to refer 
to the High Court the question of law : — ■ 

Whether upon the facts above stated and the exhibits A 
to tx and J, the plaintiff can be held to have given a valid 


Muhicieai 
Commi4* 
sionees 
OF Mabeas. 


of 


My opinion is that he has done so for the reasons above set 

out/^ 

The letters referred to as exhibits G and J were as foh 

^,lowS'^':— , : 

Eshihit G. 


Madras J '2Wi Mmj 1889, 

Address for Telegrams 

Colonel G-. M. J. MOOEE, 

Fresident^ Municipal Commissicnf 

Madras, 

Bef erring to my letter of 8th and 13th instant, and your final decision dis- 
avowing all responsibility, I hereby give you notice that the Madras Stable 
“ Company (Limited) have been authorised, as per enclosed copy, to sell at them 
“ auction on Saturday, 1st proximo, without reserve, and for account of whom it 
may concern the pair of chestnut Waler horses, and I shall, after such sale, proceed 
** against you by law. to recover any or such loss as I may have sustained.'’ 

I am, Sir, 

Your obedient servant, 

(Signed) W. J. SALES. 

** Kindly consider this as notice of claim under section 433 of Municipal Act 
Ko. I of 1884.” 

(Initialled) W. J. .E. 


Eefemiig to the correspondence betw^eto.youVdnd'Mx. W;. J, Ealcs, and to 
the notice of 


claim, dated the 28th ultimo;, y?Mck^ we' ‘hereby _cottte, w^o aiy . 
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35aleh 

Mtjnicipae 

CtoMJUS- 

HIONfiRS 

OF Madras., 


‘‘ now instnicted to demand payment of the sum of Rs. lyOOO^ being the damages 
- sustained by our client by reason of the neglect to keep in proper repairs that ; 

portion where Harris’ Road is intersected by Lubbai Street, alid by reason 
' ‘ whereof, and wdthont any fault or negligence on the part of our client, or his 
coachman, our client’s horses while being driven along the said road on the 2Sth 
April last stumbled and fell in the -way described in our cliciit’s letter to you of 
‘‘ the 8th May 1889, Unless the said sum of Es. 1,000 and Es. 3-8-0 our fearges 
** are paid forthwith, our client will be reluctantly compelled to have recourse to 
law to recover ^same without further notice.” 

Yours faithfully, 

(Signed) CHAMPION & SHORT/ 

Mr. W. Grant for plaintiff. 

Mr. K Brovm for defendants. 

Judgment-. — In answer to the question referred by the Chief 
Judge of the Small Cause Courts we are of opinion that a, 
sufficient notice within the meaning of section 433 of Act I of 
1884 has been gwem . 

’ Two objections have been taken to the notice which is said' 
to be conveyed by two letters” marked G and the first objec- 
tion being that the cause of action was not explicitly stated and 
' the second that the abode of the plaintiff was not suffioiently 
desci'ibed. With regard to the first objection,, we have felt no 
doubt that it was not maintainable for the cause of action is 
stated with sufficient clearness in the second of the two letters. 

'riie other objection presents more difficulty^ for the only 
address given in Mr. Eales^ letter is Madras/^ and it is only 
by reading his letter with the letter of his solicitors that any 
complete notice stating the plaintiff abode is made out. 

The latter letter refers to Mr. Eales^ letter, and we think that 
they must be read together. It was 'argued that, inasmuch as 
the Act is a local one, and it is required that the abode of the 
intending plaintiff 'should be given^, it must be intended that 
something more than Madras should be mentionedj and it was 
urged that there was a distinction between local and general 
Acts, in this matter,, 'For this supposed distinction^ we find no' 
authority. The clear intention of the Legislature was to give 
tihe defendants notice of the threatened action and afford them 
an. opportunity .of making’ amends. If> under the circumstances,, 
'..'tho-notioe sufficiently - intimates to the defendants the place 
,‘_wh@r|;thO the-/nteiitioii of the Act is so 

- far Adoptog C.B,^ we must 
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N'ieholls(l). We may also refer to the observations of the Kales 

Judges in Osborn v. Qoiigh(2) 'which is a strong case^ because 

the defendant was a Magistrate, and no address be'vond “ Bir- Oommis- 

was given.' Having ■. regard ; to the two objections obMabsas. 
raised^ we a^re of opinion that the Chief Judge of the Small Cause;, 

Court W'as right in his ruling. ■■ 

Vham/pion Shorty attorneys for plaintiff. # 

Barclay 4* Morgan, attorneys for defendants. 


APPELLATE CIVIL. 

Before, Mr. sJu.sftre M^itt^isaml Ayyar'tmd Mr. Jadice Bed 
BANGASAYIJPETmoNEB.),:; 

V. 

MAHALAKSHMAMMA (Eespondent).*^ 

€hil Froeedfrre Code, s-s, 600, 602 — Appeal to Privy Coumil — Euhryetretd of time 

for making deposit, 

Tho Court may enlarge the time for making the doxiosit required by Civil i 
Procedure Code, s. 602, for cogent reasons under the rule in Purjore and Bhawcmi 
Per shad v. Mussmrtat Bhagana{Z\ but those reasons must be such as would lead the 
Coui’t to believe that the party was diligent in due time to be prepared to lodge the 
deposit vuthin the limited period, and that he was prevented from doing so not 
owing to absence and the difficulty of getting funds, but owing to some circum- 
stances accidental or otherwise "over which he had no control or owing to mistake 
which the Court would consider not unreasonable or caused by negligence. 

Application fop the admission of Civil Miscellaneous Petition 
No* 314 of 1890, which prayed for an extension of the period of 
six weeks within which the petitioner had been directed to 
make the deposit prescribed in Civil Procedure Code, s. 602, in 
the matter of an appeal souglit to be preferred by him against ^ 
the decree of the High Court in Appeal, -Suit No. .38 of 1887, and 
for an order that the officer of the Court do receive the deposit. 

The facts of the case appear sufficiently’ for the purposes, of 
this report from the following judgments. ' ~ ^ 


-(1) laM. 4w., 363. - . ^ /. i?) .. ; 

* (3) Tj.b., It LA., 7 1 fi.0., ^ \ 'v 




1890.' 
Sept. 4. 
Oct. 2, 


Bakqasayi: 

' V , ' 

' ' ; BIaha- 
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Eana Mm for petititoer,' ■ * 
r' ' for respondent. " '--i ; 

' Muttosahi MYk%^ J.—I took part 'in botk the' decisions to' 
which my learned colleague refers in liis judgment^ and the 
obserYatioiis made in Venlmtachalam v. Maluilakslimcim%ma{V) 


' (1) Before 3{r. Justice Kernan and Mr, Justieo Jluttmami Apjar. 

VEFKATACHALAM -v. MAHALAKvSHMAMMA. 

Judgment.—'^ The plaintiff in this suit, the petitioner, applies to have an 
appeal to the Privy Council admitted, under section (f03, Civil Procedure Code. 

On the 20th of July 1888 petitioner obtained a certificate after notice to the 
respondent under section 600, and had six weeks^ time, expiring on the 31st of 
Angust to perform the requisition of section 602, amongst other things to deposit 
Ks, 4,500. On the 3 1st August 1888, petitioner tendered at the Eegistrar's 
** office Es. 2,000, but was informed such sum could not be received as the proper 
sum was Es. 4,500. On the 31st of August the petitioner applied to the Court to 
extend the time for maldng the deposit, offering security on the property of one 
Buchchirazu for the amount, but he was not then prepared with a mortgage on that 
property. On the llth September, the Court, however, allowed petitioner (as he 
lived in Vizagapatam) three weeks’ time to file affidavits explaining the delay. 
“ Afterwards the Court allowed a further period of three weeks to file such affidavits. 
Affidavits and a petition were filed on the 19th of October 1888. In his affidavit 
the petitioner says that on the 4th of August he was made aware by letter from 
his Counsel that Es. 4,500 should be deposited by the 31st of August, but he says he 
was unwell from the loth July to the 15th of August, and he could not go to 
“■ Vizagapatam to get help from his fnend Sankaraya who helped him in the suit, 
until he became better. He says that on the 18th August he got to Vizagapatam 
“ and then found that Sankaraya had gone to his village a long way off where there 
was no Post office, and he applied to persons, whom he names, for assistance, but 
they said they could do nothing without the security of Sankaraya, tha the was 
told by first grade pleaders, whom he names, that as he had already deposited 
Ks. 2,500 for seciuity for defendant’s costs he need only deposit lis. 2,500 
“ more. He states that he raised Rs. 2,000 on jewels of some of his relatives and 
started for Madras on the 24th of August and brought Buehchirazu, a rich nian^ 
with him to stand security for any other sum required, but that the money 
already tendered was refused and he started for Vizagapatam and got the addi- 
** tional money from Sankaraya, and on the 7th September he produced Es. 4,500 
to the Registrar who refused it,, but the Court allowed the Eegistrai* to receive 
the money pending his furnishing affidavit to explain the dela,y. 

1 Bajanna and Bamajogi say they agreed 'to lend Es. 2,500 to the 
^ but refused to do so except on the security of Sankaraya, and ultimately on the 
^ 5th September, gave that sum to petitioner. 

Sankaraya says he has assisted the petitioner with money and advice 'in this 
suit, and that he wm absent from Yizagapatam at his village from the 12th of 
'"'July' until the end' of August, and that whdn he got there he found petitioned ■ 
f had.gdne Beptemherhe became security for the petlt^nw ' 

.l,and,goitoihei ^ 


ii 
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were ma^de with reference to the length to which the decided Eangasayi 
eases had proceeded. The period for making the deposit is pre- mTha- 
scribed by the Legislature .with reference to all cases/ and it is I'Akshmamma., 


Tlie plaintifs: states that he was suffering from an ulcer until about the r2th 
‘‘ of August, but in his first petition to this Court on the Slst of August he did 
not mention the fact that he had been ill. 

Section 602 provides that within six months from the date of the decree com^ 
plained of or within six weeks from the grant of the certificate, the ap]pellaiit 
should deposit the amnuot required to defray the expenses of translating, and 
that time expired on the Slst of August. It has been held by the Privy Council 
in Burjore mul Bhawam Persliad v. Bhagana[l) that the provision in section 602 
is directory, and it was held there that when the money was brought within time 
to he deposited but owing to wrong information the money "was brought to a, 
“ District Court instead of to the Court of the Commissioner, the time was rightly 
extended so as to enable the appellant to have deposited the money in the Court 

* ^ of the Commissioner. 

This case was pressed, as showing that as the petitioner acted as to the 
** amount in error, owing to the -wrong information given by the Vakils in Vizaga- 
patam, the same principle shotild bo applied in this case as in the case in the 
Privy Council. But in the*case in the Privy Council the appellant was prepared 

* * with his deposit before the last day, and would have lodged it, and went to a 

Coixrt to lodge it in due time. It was merely owing to an error in i-espect of the 
right court that the money was not deposited. Even suits brought in Courts 
“'erroneously but bond Jide there is no jurisdiction are excluded from iimi« 

tation in certain eases. • 

The Privy Council agreed xvith the decision in re BoorjMuhhi Koeri^l) that dis- 
“ creiion w’-as allowed but to be exercised only for cogent reasons. Cogent reasons 
‘ referred by the Privy Couucii must be such as would lead the Court to believe 
‘ ^ that the party was diligent in due time to be prepared to lodge the deposit within 
‘*the limited period, and that he was prevented from making his deposit, not 
^ ^ owing to absence or difficulty of getting funds, but owing to some circumstance 
“ accidental or otherwise over which he had no control, or owing to mistake which 
*niie Court would consider not unreasonable or caused by negligence. 

Here the petitioner probably made some enquiries before the certificate to en- 
able liim to raise money and may then have been promised help jif he gives 
security. But although he was aware on the 4th of August that Es. 4,o00 should 
be deposited, he did not, ovdng as he Says to illness, take any active step to get 
the money until the 14th or loth of August. Although he may have been unwell 
he oould have written to his friends or some of them and made preparation to get 
money w-hen he went to Vizagapatam. It is not alleged, though suggested, that 
Ms letter would not probably reach Sankaraya if written immediately after the 
4t.bL of August. When he arrived at Vizagapatam the .aj^pellant found that he 
could not get money without Sankaraya’s secuiity., He acted on the advice of 
^‘Vakils who told him that only Es. 2, OfiO'' was, required, but this was contrary 

the advice of Ms own Counsel in Matos. '-He, 'got' Bs. 2,000 in 'time .and 
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Eangasayi a.t all events necessary for the petitioner to show ^Hhat he 'was ,',1 

’ mSa- '’'diligentin due time to-be prepared to -lodge the deposit within 
wkshmahma. the limited period/^ Bnt the affidavit before us does not show -'i 

that he used due diligence for procuring the necessary funds ' ; 

before the 25th March last. ; 

Though it was urged at the hearing that he had letters in his i 

possession from certain persons who promised to lend if he ¥ 

waited till the jaggery season in the local market^ yet no affida- 
vits were filed by them. Nor is there anything to show that he 
had applied to them for loans in sufficient time before the expir- ; 

ation of the prescribed period. It does not appear to .me that ’ 

a promise by the petitioner’s friends to lend on the arrival of 
a particular season in the local market is a sufficient cause for | 

extending the prescribed time or cogent reason within the mean- | 

ing of the Privy Council decision^ especially when regard is had 
to the facts of the case with reference to which the Lords of the | 

Judicial Committee used the expression. ^ ; 

It is true that the petitioner was permitted to sue in the 
Original Court and to appeal to the High Court in form&pau^ 
periSf but the prescribed period of six months from the date of 
the appellate decree and of six weeks from the date of the certifi- 
cate is ordinarily sufficient for raising funds on credit. This is ; 

not a case in which any arrangement made within the prescribed | 

time for obtaining a loan proved infructuous from some nnfore- 

I am therefore of opinion that no sufficient cause or cogent 
reason is shown for granting the application. I would refuse the 
application* 


brought with him, he says, a lich friend who would help him to raise money, and 
so far was to some extent diligent, but was not in duo time, for when he got to 
Madras he had not the full amount and could not then get the residue. Ho doubt 
Vizagapatam is a Tory great distance from Madras, and it is suggested that 
people of his class are generally dilatory and perhaps careless of the activity 
necessary to comply with rules prescribing times for compljdng with Court rules. 
’^But the provision contained in the Civil Procedui’e Code cannot be departed 
5* from to meet such*circumstances. We feel we cannot, upon the gi'ound stated in : 
' ** the petition and affidavits, consider the time should have been extended beyond 
Slst of August. , , 

result is the appeal is^not admitted, l^he appellant is to pay the tm^ 

: **pondenf8 costs of this peMjlioa..', The Begistrar will return the money to the 
y **petltio3ier/V' » 



. YOJj. XI¥.3, 


B 1 ST 5 J*’ — Petitioner was on ' the :12tli February 1890 granted 
a certificate under section 600 of the Code of Ciyil Procedure to 
enable Mm to appeal to tlie Privy Council^ and bad under section 
602 of the Code to give security and make a deposit of money 
for costs incidental to tbe appeal witMn six weeks from tke above 
date (Le,) by tlie 26t]i Marcb. Gn tbe 2 otb March be put in tbe 
petition No. 814 asking that tbe time for giving tbe security and 
making tbe deposit might be extended two months on tbe ground 
that be is poor and unable to procure tbe necessary funds 
within tbe time prescribed/'* This petition came before a single 
Judge on the 25tb Aprils and was then ordered to be posted 
before a Bench of two Judges. The vacation began on tbe 12tb 
May and nothing more was done in the matter till petitioner filed 
bis second petition No. 611 on tbe 14tb August, in which he 
explains that be bad employed as bis Vakil tbe late Mr. T. 
Subba Rao, and proceeded to bis native place to collect tbe 
necessary funds to furnish the necessary security in this Honor- 
able Court, and also to prosecute the appeal before tbe Privy 
Council/^ that be did not receive any information from bis said 
Vakil, and upon enquiry learned that Mr, T, Subba Eao bad 
died.^^ He, therefore, requests that, under tbe circumstances, 
orders may be issued to tbe Registrar to receive tbe sum of 
Bs, 4,500 which be has now produced. That petitioner is a poor 
man is apparent from the fact of his having been allowed to 
prosecute the suit throughout in form& pauperis^ and there is no 
difficulty in believing tbe truth of bis statement that be was 
unable to raise this sum of Rs. 4,500 within the six weeks men- 
tioned in section 602. It has been held by the Privy Council 
that tbe time may be extended, but not without cogent reason. — 
See Burjore and Bhaward Pershad v. Mussumat Bliaganai),). I 
should certainly have held the reasons alleged by the petitioner 
to be sufficiently cogent had it not been for the decision of this 
Court in Venkataclialam v. Malialakslimamma{2) in which it was 
held that the cogent reasons referred to by the Privy Council 
must be such as would lead the Court to believe that the party 
was diligent in due time to be prepared to lodge the deposit 
within the limited period, and that Re was prevented from making 
his deposit not owing to absence or-difficulty of getting funds, but 
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owing to some circamstances accidental or otiierwise over wHcli 
he liad no control^ or owing to mistake wliioh tlie Court would 
consider not unreasonable or caused by negligence. This decision 
of a Division Bench of this Court Was followed in a subsequent 
case S'uhha v. Ea7nasami(l). It seems to me that absence of 
funds or difficulty in raising the same, if true, is very cogent 
reason for granting an application such as the present one for 
extending the time and acceptiog the money now brought into 
Court; but the decisions above refei*red to are binding on me. 
I must therefore defer to the opinion of my learned colleague. 


appB:Ll,atb:::CIVil. 

Ee/bre Jfr. Justice Muttusami Ayyar and Mr. Justice Weir. 

XAYEEI (Pjetitionee), Appellant, 

V. 

VENKAMMA (Defendant), Eespoxdext.’^ 

timitation Act-- Act XF o/187^^, sched. II, art, 179, cl, G — Decree for 
periodical paijmenU. 

If it can be gaiiiered from a decree that payments are direeteU to be made on 
dates or at periods which are sufficiently indicated by the terms of the decree 
the requirements of Limitation Act, sched. II, art. 179, cl. 6, are satlshed. 

ApPB.iL under Letters Patent^ section 15, against tlie judgment 
of Sliepbard, J., on appeal: against Appellate Order No. 59 of 
1889. 

The above appeal was preferred against an order of J. W. 
Best, District Judge of South Canara, on Civil Miscellaneous 
Petition No. 13 of 1889, confirming the order of M. Mundappa 
Bangara, District Munsif of Mangalore, on Civil Miscellaneous 
Petition No. 28 of 1889. In this petition one Kaveri Amma, 
the representative of the defendant in Original Suit No.. 849 of 
1855, on the file of the Munsiff’s Court at Mulki, prayed that the 
application of Venkamma, the plaintiff for the execution of the 


; ; ' - (1) C.M.P., No. 623 ofJ1889, unreportsd. 

' * lietteis Patent Appeal No. 33 of 1890. 
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'decree tliereiiij be dismissed as being barred by limitation* Tiie 
material portion of tlie decree was as ' follows , 

Tliat tlie defendant now^ and that afte rwards^ the plaintiff^s 
hasbanchs son Ramachendra^ .who 'is under ..defendant's giiard- 
^^ianship on attaining ■ his majo'rity^. do pay ' plaintiff' the balance 
Es. 28-8-0 mentioned in the 'plaint' due to her on account' 
Maintenance till the 10th 'Bhadrapada of Eakshesa year 
■^^':.(:5th October 185'5)', and at the rate of Rs. 3 per. nienseio, from 
date of filing of the . plaint till the-, marriage of plaintiff's, 
^fdaiighter, . and' after her 'marriage till'the ' 'lifetime of plaintiff 
at:' the rate of Es.. 2 per mensem., on the . responsibility of the 
aforesaid properties admitted by defendant to belong to plain- 
tiffs' husband j. that the said ■Ramach'eiidraya, who is under 
defendant's guardianship^ immediately on attaining his majority 
do give plaintiffs daughter in tnarriage spending to the extent 
of Rs. 50 on it, and that in the event of her failing to do so^ 
^^and on the girl attaining' 8 years of age/ the plaintiii‘do cause 
her marriage to be celebrated spending Rs. 50 on it by taking 
out execution, on the responsibility of the said property. And 
is farther ordered and decreed that the defendant do pay 
plaintiff^s costs and bear his own/'^ 

Venkammal the plaintiff in the above petition now claimed 
under that decree her maintenance from 6th November 1885 to 
5th September 1888. 

The petition was dismissed by the District Munsif on the 
authority of Lahshmibai Bapuji Oha v. Madhavrm Baptiji 01ta(X)s 
and his order was upheld on appeal by the District Judge. 
The appeal against the order of the District Judge came on before 
Shephard, J., who delivered judgment as follows : — 

It is contended that no certain date has been fixed within 
the meaning of article 179 (6) of the Limitation Act. I am 
^^not convinced that this contention is sound. ''/The' payments' 
^fwere directed to be made At the .rate of Rs..3 from., the date 
filing the plaint, and at the reduced rate 'of Rs. 2 from 
“the date of the plaintiff A marriage. . If .tliOTe is a doubt as to 
“ whether the first payment waS'tG>be' made on -the, day of filing 
‘ “ of the plaint or at the end of a month from 'that day, there oan^ 
“ be no doubt as to the .day on which' all mibsequent, payments ^ 





THE INDIAN LAW REPOBTS. [¥0L. XIV. 


,'Katbbi where to be made, and the reduotion of the amouiifc in marriage 
Vbnkamma* makes no difference in this respect* Mj view of the decree is 
supported by the decision of Parker, J,, in 8uppalu v* Gopala 
ErishnayyanQ.). I dismiss the appeal with oosts/^ 

The petitioner presented this appeal under Letters Patent, 
section 15, from the above judgment of Shephard, 

Mi\ 8iibramanyam for appellant. 

Respondent was not represented. 

JuDGMEKT. — From the reported cases Sabhanatha v, Lal> 
shmi{2>)^ Yusuf v, Slrdar{$) it appears to us that what has to be 
determined is whether the sum is payable by an ascertained 
date. This is a question purely of construction* Although a 
decree may not in express terms fix a specified date, yet if it can 
be gathered from the decree as a whole that payment is dhected 
to be made on dates or at periods which are sufficiently indicated 
by the terms of the decree, the requirements of article 179, clause 
6 of the schedule to the Limitation Act ai^e satisfied* 

In this view we see no ground for admitting the appeal, and 
we accordingly reject it* 


APPELLATE CRIMINAL. 


' 1890. 

Aiigttst20. 


Before Mr, Justice Shephard and Mr, Justice Handley, 
EAMATEE in 

Criminal Procedme Code — Act X of 1883, $. 4-89 — Maintenance, 

A Magistrate has no power under Criminal Procedure Code, s* 489, to make an 
order for maintenance at a progressively increasing rate, but the fact that the 
child has grown older might' constitute a change in the circumstances calling for 
a variation in the rate* , 

Case' reported for the orders of the High Court by J* A. Davies, 
Sessions Judge of Tanjore. 

The facts' of tim case were stated as follows 
■i>f'r:{;^^‘'The petitioner, the concubine of the defendant, applied for' 
maintenance for herself and her female child about six months 


' (1) .a*M*SAl,,0Vf;iS89, unreported, j , (3)^ LE.B*, 7 Mad., 80. 
^8) 7 '/ * ^ Revision i 


Case Fo* 343" of tBm, ' 



VOL. XIV.] 


“MADMS SIEISS. 


399 


old under section 488 of the Code of Oriminai Procedure. 
The defendant admitted that he was the father of the child, 
and the Magistrate, finding that he neglected to maintain it, 
awarded a sum of Be. 1 per mensem for its maintenance till it 
attains the age of five years, and a sum of Re. 1-8 from and after 
“ that date, until the child is old enough to leave her mother.^^ 
Counsel were not instructed. 

tJ'UDQMBNT. — We think that the ruling in Upendra Nath Bhal 
V. Soudamird Dasi(l) is right, and that the rate of maintenance 
must be fixed, subject only to any possible alteration under the 
.provisions; of . section 489. With regard to that section, we think' : 
that the fact that the. child has grown older would no less consti- 
tute a change in the circumstances of the person receiving the 
allowance,^^ than would the death of the child or the birth of 
another, and therefore the rate can be varied from time to time 
on application being made as the child gets older. We think the 
order ought to be modified by setting aside that part of it which 
directs a prospective increase of the rate. 


Ramaybb 

in re. 


APPELLATE CEIMINAL. 

Before Mr. Justiee Mtdtusmni Ayyar and Mr., Jtistice Parker* 

THAMAN OHETTI (Fetxtioher), 

• , , I?. ^ 

ALAGIRI CHETTI (Rbspootent).^ 

Cmmml Prmdtm Code — Act X*?/ 1882 | u. 17 , S 28 . 

4 Magistrate, wlio is subordinate to Sub-Birision. Magistrate, is also sab* 
ordinate to the District Magistrate witMa tbe meardiig of ‘ Criminal Procedure 
Code, s. 528« , ' ■ - 

Pekmoh under sections 435 and 439 of the Code of Criminal ^ 
Procedure praying the High Court' to .revise the order, of the 
'District Magistrate, of Madura of the.- 7th "October 1890, whereby 
a case pending against the petitioner , on' the' file of the Taluk 
Magistrate of Periaoulam was transferred' to that of the Sub- , 
Magistrate of Kodaikanal. / ' v ' ' - ^ 


1890. 

Deeamber I 


'-(1) XXtBi, OuL, 6sk ^ of 1890. 
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The facts of the case appear sufficiently from the following 

Bli\ V/edderbiirn for petitioner. 

The Government Pleader and Public Prosecutor (Mr. Powell) 
^nontra. 

Judgment, — In this- .case the Acting Joint Magistrate of. 
Madura transfeiTed a complaint of a cofifee theft from fclie Second- 
class Magistrate of Kodaikanal to the Taluk Magistrate of 
■PeriaoiilaiB,. But the Acting District Magistrate being of opi- 
nion that there were no sufficient grounds for the transfer, but 
that on the contrary there were very good g?.*ounds a-gaio.st it, 
withdrew the case from the file of the Taluk Magistrate and 
transferred it back to that of the Kodaikanal Sub-Magistrate. 
It is contended that the District Magistrate had no jurisdiction 
to order the retransfer under section 528, Criminal Procediu ’'0 
(Code.,: 

We are, however, of opinion that a Magistrate, who is subor- 
dinate to a Sub-Division Magistrate, is also subordinate to the 
District Magistrate within the meaning of section 528. Neither 
section 17, which declares such Magistrate to be subject only to 
the general control of the District Magistrate, nor schedule III 
which specifies the ordinaiy powers of a District Magistrate, can 
be so construed as to take away the special power conferred by 
section 528. We decline to interfere and dismiss this petition. 


APPELLATE OBIMINAL, 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 
QUEEN-EMPaiSS 

Pmal CWe^ s, 214t — Hereming m 

The accused agreed to give Es. 10 to Samina-tha Pillai in consideration of Ms not 
giving evidence against Kolundaveiu,, Who was charged with the offences of house- 
breaking by night and theft in a building*. , Saminatha Pillai gave evidence against 

' CHmiaalltevmpa’Gase 499 of 1890. ■ 


Kultmdavelu who was, however, acquitted. The accused was charged aader Penal 

Code, s. 214, but was acquitted : 

Mold, that tbe acquittal was right. 

Case of wliict, the records were .called for by the High Court in 
the exercise ‘of its powers of revision. 

The facts of the case appear from the following judgment of * 
the Scissions Judge : — ^ 

It has been fonnd'against the appellant in this case that he 
agreed to give one Saminatha Pillai, a namesake of his^ Es. 10* 
ill consideration of the said Saminatha Pillai not giving evi- 
dence against one Kohindavelu/ who was charged with house- 
breaking by night and theft in a building.* The Magistrate 
has held that the offence thereby constituted was one under 
section 214 of the Penal Oode^ the object being to screen the 
said Kolundaveiu from legal punishment for the commission of 
the offences of house-breaking and theft. He has co-nvicted the ‘ 
appellant accordingly and sentenced him to three months^ 
^‘^imprisonment. , , . 

In appeal the correctness of the finding of the Magistrate 
on the question of fact is first disputed. .But I am quite 
satisfied that the appellant committed the act attributed to him. 
It was so fully proved that the appellant deposited his own 
finger-ring with the said Saminatha Pillai, as (according to the 
evidence for the prosecution),a guarantee for the performance 
of his promise of a present of Rs. 10, that the appellant 
himself could not deny the* fact of the deposit, but urged in 
defence an absurd story that the ring was given to the witness 
* as a token that he was being sent upon a certain errand by the 
appellant, although, as a matter of fact, he never went. JJow 
the Magistrate has found that there was no reason to send 
Saminatha Pillai upon this errand, because, in the first place, 
atiother man had already be^ sent upon it, and there was no 
imiriediate hurry for despatching another messenger, and, in the 
second place, that, if a second jnessenger had been required, 
Saminatha Pillai was the last man to be pitched upon because 
he was then waiting as a witness, in attendance at the'Ma^is- 
totem's Court. The ring having admittedly been given to ^ the' 

‘ '' said Saminatha Pillai, the whole 'question for determination^ 
was whether Saminatha PillaPs.- version of how ho ca'ine by it 
or that of the appellant was the .irue‘'bheJ‘' 'And 1.. entirely 
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“ agree with the Magistrate’s finding in favour of the case for the 
prosecution. 

But on the other ground of appeal; as to the legality of the 
■“ conviction, I am unable to find that the facts found against the 
“ appellant constitute an offence under section 214 or any other 
“ section of the Penal Code. Section 214 seems to me clearly to 
“ imply that an offence has ’either been committed by, or estab- 
lished against, the person who is to be screened from legal 
“ pun^hment therefor. Now, in this case, the Kolundavelu, 
“ whom the charge says it was intended to screen from legal pun- 
“ ishment. was found to have" committed no offence, for he was 
acquitted of tlie house-breaking and theft by this very same 
Magistrate prior to his enquiry into the preskit charge, in spite 
of Sain inatha - Pill ai having given evidence against him without 
succumbing to the temptation of the bribe. Further, assuming, 
that Saniinatha Pillai had, at the instigation of the appellant, 
falsely withheld his evidence against Kolundavelii, and that 
Kolundavelii had, in ’consequence, been acquitted, even then I 
would hold that the offence committed by the appellant would 
have been the abetment of giving false evidence^ — subornation 
of perjury — and would not constitute the offence under section 
214 of screening a person from legal punishment for an offence. 
What is contemplated by that section I consider to be the 
rendering of some material assistance to a^ person to enable 
‘^'hini to escape from legal punishment inflicted or about to be 
inflicted upon him. I do not think it refers to a case of 
false-swearing whereby the offender escapes conviction, for the 
giving of false evidence is pimishable otherwise. If it were to 
be held that sectiom214 was applicable to such a case, the result 
would be that every venal false witness for a defendant would be 
liable , under this' section to punishment if the accused were in 
consequence of such false evidence to be Acquitted ; so that on 
these two grounds — ^first, that there must be an offence before 
a screening, and, secondly, that the giving of false evidence . 
is not such a screening as is contemplated, I hold that section 
*f 214, under wliich_ the appellant has been convicted, is not 
f5 applicable to his case.' ' 

^^ Nevertheless, I think, the appellant .might appropriately be 
convicted off the -abetment of giving false evidence, provided it 
was^ established that' the evidence that Saminatha Pillai gave 
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against Kolundavelu was true^ because, in that case, the appellant 
instigated him. to give false evidence, and it is immaterial 
whether the offence was committed or not according to explan* 
atioii 2, section 108 of the Penal Code. It is no offence to bribe a 
man to refrain from giving false evidence which is W’^hat leads 
“ me to say ifc is essential to find that the evidence Saminatha Pillai 
gave against Bolundavelu was true. There is nothing on the 
record, however, to prove its truth, while, on the contraiw, it 
was found untrustworthy, and hence Kolundavelu^s acquittal. 
At the best, it is doubtful whether it is true or not : so that 
in the absence of proof of its truth, it cannot be said that 
■ the appellant instigated the giving of false evidence. As this 
appears to me the only other possible offence the appellant 
could have committed, and as that will not stand, I must, in 
reversal of the Lower Ooui’t^s conviction, direct his acquittal, 
and immediate release from jail. Ordered accordingly/^ 

8‘iibramanya Ayyar for accused. 

The Government Pleader and Public Prosecutor (Mr. Poivell) 
/pqptrai 

Besides the cases mentioned in the judgment, the following 
authorities were referred to in the argument : — Queen v. Bhokisan 
Mahatoon{l)r^ Queen v. Hurdut 8urma(2) ; Bmpress v. Amirud- 
deen{8) ; Stephens's Digest of Criminal Law, art. 142 (5), p. 1 00 ; 
ri Hawkins^ -Pleas of the Crown, p. 64 ; 1 Russell on Crimes, 
p. 265. 

JopoMBNT. — We consider that the accused was properly ac- 
quitted, It is not denied that Kolundavelu Pillai was acquitted 
of the offences of house-breaking and theft, and that he was not 
liable to legal punishment. But it is contended that it is not 
necessary that an offence should be actually committed, or that 
the person charged should be really liable to be punished for 
such Qffeiice, We do not, however, think that it was the intention 
of the legislature to punish the giving of gratifications, under a 
delusion that an offence had been committed or that a person was 
guilty of such offence. The words concealing an offence and 
screening any • person from legal punishment for any offence 
appear to us to presuppose the actual commission of an offence,, 
or the guilt of the person screened from punishment. 


(1) W.IL, 18B4 Or. BflL, 4, , (2) 8 .-Ln.E,, 3 'Ca!., 412. 
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The cases cited by^Mr. Mayne under sections 213 and 214j 
Indian Penal Code {Reyina v. Bed (Ij); v. Miehard Ootley{2) 
were decided under 18, Elizabetlij chapter Yj s. 4, in wMoh the, 
words upon colour or pretence of any matter of offence were 
used. We are of opinion the decision Empress of Indta 
V. Abdul Kadir($)y^neen^Empress v. Fateh 8ingh{4)^ and Alaiuki 
Misser Y. Qiieen~Finpress{S)y which haye reference, to the con- 
stmotion to be placed upon similar words in section 201 apply to 
this section also. The Public Prosecutor draws our attention 
to Queen v. Sufdut SiiTma{Q) wherein the . same expression 
was differently construed with reference to section 218 of the 
Indian Penal Code, but that section has reference to public ser- 
vants who disobey a direction of law. 

As pointed out by Jackoon^ J., in Queen y. Joynarain Patro 
{7)y we think the intention was to discourage malpractices^ 
when offences have really been committed, or when persons 
really guilty are screened, and not to ensure general veracity on 
the part of the public in regard to imaginary offences or offenders* 
We therefore decline to interfere. 


1801. 

Betrimry 23, , 


r APPELLATE CIVIL. 

Mr, Justice Muttusami Ayyar and Mr, Justice Parker* 
ABDOOL AND OTHEBS (CREDITORS), APPELLANTS, 


MAHAMED (Insolvent), Respondent.^ 

Insolvent li ^ 12 Viet, cap. 21, $s. 72 and 73 — Appeal— Limitation — 

Evidewe. 

, Certain cieditoi’s of an insolvent appealed against an order declaring liim 
"entitled to Lis personal discharge. TLe appeal time expired daring tlie vacation 
of the Court and the appeal petition was presented* on the day when the Court 
re-opened. During the insolvency proceedings evidence was not .recordfid under 
__ Section 72, and the 'appellaixt' sought on appeal to use the Comimssioaer's hotes of ’ 


C.€.^ m.-, ^ ’ (2) Buss & B., 84. (S) Lh.E., 3 AIL, 270. 




Meld^ (1) iliat- the appeal was not barred' by limitation j. 

(2) tlmt it was not competent to the Court to refer to the Oommis* 
sioBor^s notes. ' , 

Appisal against tbe order of Sir xlrtliiir J. H. Oollin.Sj GMef 
Jiisticej dated 14tli April 1890, made in the Court for the relief 
of Insolyent Debtors at Madras, in case No.- 88 of 1888. 

Sundara Ayyar for appellants, 

, Mr. Johnstone for respondent. 

Judgment, — Two preliminary objections are taken. 

As to limitation we observe that the appeal time expired 
during the annual vacation of the High Court, and the appeal 
petition was presented on the first day the Court re-opened. It 
is, therefore, in time — Ref erence under Forest Act V of 1882(1). 

The next objection is that no evidence was recorded under 
section 72 of the Insolvent Act, and under section 78 we are not 
at liberty to refer to the notes of evidence taken by the learned 
Commissioner, 

It has been so held in several cases— by this Court in: Best 
^ Go, V, Kaliana 0hetti{2)^ and by the High Court of Calcutta 
in re Ajudhia Prasad(f)^ and by the Bombay High Court in 
re Lakhmidas HanzTaj{4^)^ and EalUandas Eirparam v. Trikamlal^ 
Gulahraif)), 

The second objection must be allowed. 

The appellants^ vakil admits that unless he is permitted to 
refer to the notes of evidence, he cannot support the appeal. 
The a,ppeal, therefore, fails, and we must dismiss it with costs. 

Wilson & King attorneys for respondent. 


(I) LL.E., 10 Mod., 210. 
(3) 7 B.Ii.B., 74. 


(2) Appeal No. 36 of 1880, uarepoi’ted. 
(4) 5 Bom. F.O.B., G3, 



406 


THE INDIAN LAW EEPOETS. [VOL. XlV. 


APPELLATE CIVIL. 


"Before Mr. Justice MuUmami Ayyar and Mr. Justice Barker. 


1891. 

Feb. 9, 12. 


VANANG-AMUDI (Plaintiff), Affellant, 


EAMASAMI (Defendant), Eesfondent.* 


Letters Patent, s. 15— J'lidgment — CMl Procedure Gode,\s. 622 — Landlord and 

tenant — Suit for rent. 

In a snit in a small cause Court for rent due in respect of two pieces of land, 
tlie Court passed a decree in favour of the plaintiff. The defendant preferx^ed a 
petition to the High Court under Civil Pi’ocedure Code, s. 622, which came 
on for hearing before one Judge. He held that the small cause Court had xailed, 
to give effect to a former decree between the parties in respect of one piece of 
land, and made an order reversing the cteoree as to that, and calling for a report 
of what was due on the other piece of land. The plaintiff preferred an appeal 


under Letters Patent, s. 15 : 


Eeldy (I) the abovementioned order was subject to appeal as being a ^ment j 


(2) even if the Subordinate Judge had failed to give effect to tl ^I'evious 
decree, the error was not such as to give the Court jurisdiction to revise his 
proceedings under Civil Procedure Code, s. 622. 


Appeal under Letters Patent, section 15, against the judgment of 
Shephard, J., in civil revision petition No. 218 of 1888. 

The above-mentioned petition was preferred under Civil 
Procedure Code, s. 622, against the decree of T* Kanagasabai 
Mudaliar, Subordinate Judge of Tanjore, in small cause suit No, 
379 of 1887, ill which the plaintiff sought to recover Es. 449-0-3 
from the defendant for the rent of certain lands. The Subordinate 
Judge passed a decree in favour of the plaintiff, whose claim he 
found to be in accordance with previous decrees between the 
parties. The defendant's petition proceeded on the grounds that 
he had no jurisdiction to entertain the suit as a small cause suit j 
that he was wrong in holding that the nature of the correct patta 
was determined in a former suit between the parties. 

The civil revision petition came on before Sheplu^rd, J,, who, 
on the 1st November 1889, made tie following order : — 

;■ > "t^Tt now 'appears that in the suits under the Bent Act, the 
terms of the patta as to the village of Piiiithivayal were ,d©teir- : 
'mined and therefore as to it the decree can be sustained. As 'to 


JTo. 1 of 1890. 











¥0L. XIV,] 


HABEAS' SERIES.- 


407 


Pi;: 


Koonur;, there was no suit under the Act^ and I cannot think 
that the decree in the civil suit Fo.- "331 - settled all questions as 
the terms of the patta. The Subordinate,. Judge must be 
asked to report what is the amount due in respect of Pulithi- 
^ ^^ vayaL ■ So far as, regards the rent due for, the other villagejj,'the:'\:/'^'';.:;:;"^ 
decree must be reversed, • Proportionate costs throughout/^ 

The plaintiff preferred this appeal, 

Mr. K, Brown for appellant. 

Subramanya Ayyar and Sundara Ayyar for respondent. 

Judgment : — It is contended for the respondent that the order 
appealed against is not a final order and that no appeal lies under 
section 15 of the Letters Patent. We do not consider that this 
contention can be supported. The. effect to be given to the word 
Judgment in section 15 was considered by Mr. Justice Bifctie- 
Bton in Besoiiza v. Gole${l), and it was held that the word has the ' 
general meaning of any decision or determination/ whethei\;?w^?J 
or preliminary, affecting the rights or the interest of any suitor 
or applicant. It was also pointed out that that meaning is siig^^ 
gested by the language of the Charter in clauses 15, 89 and 40. 

Though the order now before us called for a report from the 
Subordinate Judge, yet it contained the preliminary adjudication 
that the appellant was not entitled to recover any rent for the 
village of Koonur, and that the decree of the Subordinate Judge 
must be reversed so far as it related to that village. 

On the merits, we are unable to support the order of the 
learned Judge. We fiud on the record a decision of the Deputy 
Collector in summary suit Fo. 34 of 1888, settling the terms of 
the patta to which the respondent was entitled for fasli 1298 
under Act VIII of 1865. This being so, the Subordinate Judge 
has jurisdiction to decree the claim for rent, and, even assuming 
that the decree in original suit Fo. 331 declared that the appellant 
was entitled only to a money rent in respect of two items of land 
and not to varum, and that the Subordinate Judge had failed to 
give due effect to it, the error, if any, is not one by reason of 
which he assumed a jurisdiction which he did not possess. ^ We ^ 

are of opinion that it was not competent to the learned Judge to 
revise' the decree of the Subordinate Judge under seetiond22 of 
the Code of Civil Procedure. ' 
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Vanahgamudi We ^set aside the order appealed against^ and restore the de- 
BAMiksii. Subordinate Judge. The respondent will pay the 


appeliant^s costs in this Court and of the pi^oceedings in the 
Court ' below ■ under section 623* 


APPELLATE . OIVIL-PFLL: ■ BBEGH. ; 


Before Sir Arthur J. B- CoUms, Kt, Ghief Justice^ Mr, Justice 
Muttusami Ayyar^ Mr. Justice Parher and Mr. Justice Shephard. 


1890. 
March 1^?. 
April 21. 

’ 1891. 
/’Jan. 26, 
April 2, 14 


RANGASAMI (Plaintiff), Appellant, 

■■'T. ■ 

KBISHNAYYAN Am others (Defendants), Respondents.^ 


Eindti> Law — Suit ly the pimhaser of m undivided share of family property- 
Time when the share is ascertained. 


The pilrcliaser from a member of a joini; Hindu family of bis share of a honses 
which belonged to the family, sued for the partition and delivery of possession of 
the share purchased by him. The number of persons entitled as coparceners to 
the property of the .family had. increased between the date of the purchase and 
that of the suit. It did not appear whether the house constituted the whole or 
only part of the property of the family, and no question was raised as to the 
competency of the plaintiK to sue for a partial partition ; 

Eeldj by the Full Bench^ that the share to be awarded to the plaintiff should 
be oomputed with reference to the state of the joint family at the date of the 
suit; by the Divisional Bewh, that the decree appealed against, by which the 
piaintM was to recover the value of the share of the house computed as above 
and not the share itself, was right. 


Second appeal against tEe decree of K. E, Krishna Menonj 
Subordinate Judge of Tanjore, in appeal suit No. 397 of 1888, 
varying the decree of W. Qopalaohariar, District Munsif of 
Tiruradi, in original suit No. 425 of 1887. 

Suit for partition and possession of a one-third share in a 
house belonging to the undivided Hindu family, of which the 
defendants were members, claimed by the plaintiff under a sale- 
deed in respect of it executed to him by defendant No. 2 in 1875. 
As the date of the suit, defendant No. 2 would have been entitled 
on partition to a one-tenth ishare only of the house, and the Dis- 
trict Munsif held that the plaintiff could enforce his purchase 


‘V^ } wicom da.p|) 

> V V A’’ ' 

^ S- ^ V ; 'S ’ - 


^ Bicond Appeal No. 678 of 1889. 
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to that extent only and decreed accordingly. On appeal, the Siib“ 
ordinate Judge varied this decree of the District Munsif by 
awarding to the plaintiff the money value of this share. 

^ The plaintiff preferred this second appeal. 

for appellant. 

^ Mr. Johnstone for respondents. 

This second appeal having come on for hearing before Handley 
and Weir, JJ., their Lordships made the following order of 
reference to the Full Bench: — 

Order of reference to Full Bench , — This is a suit to recover 
one-third share of a house and ground, the property of an undivided 
Hindu family consisting at present of a father (defendant No. 1), 
jp four sons (defendants Nos. 2, 3, 4 and 5), and a grandson (defend- 
ant No. 6), son of defendant No. 2. The share is claimed under 
a sale made by defendant No. 2 before the birth of defendants 
Nos. 4, 5 and 6. The only questions raised in second appeal are 
to what share of the house is the plaintiff entitled, and is the Lower 
Appellate Court right in giving him the money value of the share 
^ instead of the share itself. Both the Lower Courts found the plain-* 
tiff entitled only to one-tenth of the house and ground, that being 
the share to which his vendor (defendant No. 2) would now be 
entitled if he were seeking partition, and the Lower Appellate 
Court has awarded him Es. 21, being one-tenth of the value he 
himself put upon the property. It does not appear from the 
record whether the property in question is the whole of the family 
property, but no question has been raised in this suit as to the 
competency of the plaintiff to sue for a partial partition. 

The main question is does a purchaser of the undivided share 
of a Hindu in the family property acquire the share of his vendor 
as it is at the time of the sale or as it is at the time when he 
seeks to enforce his purchase. The point has not been expressly 
^ ' decided by any of the other High • Courts, as far as we can 
discover, and Mr. Mayne in his work on Hindu law (4th Edition, 
I 336) treats 'it as an open question. , We were disposed to hoW 
upon the principles which have been laid down by this Court, 
as regulating alienations by members: ■of 'an undivided" fatnily 'of 
i their shares in the family property, .that the Lower 'Courts, were,, 

I . right in holding that the share to he' taken, by the plaintiff -undet : 

liis purchase from defendant 4 B;'the;.^har6'tp;.w^ his vendox*^ 
. : , would. now be entitled on partitionv/;The.o^e;;is n goWBed^ 
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by section 44 of tbe Tmmiet of Property Act, because tlie sale 
was made before tbe' Act 'Caoie into operation, tliougb we think 
it ■would have made no difference if that section had applied, for 
it does not, in our opinion, purport to enlarge the right of alien™ 
ation previously possessed by a member of an undivided family ^ 
and, if it did do so, its operation in that direction wmuld be 
restricted by section 2, clause (d) of the Act, which saves any rules 
of Hiodu law from being affected by it. The extent to which 
alienation by a member of an undivided family has been allowed 
in Madras, we understand to be that he cannot alienate any 
specific item of the family property, though less in value than 
his own share in the whole property, nor can he detach any 
portion of the family property and hand it over to his alienee ; 
but he can, for valuable consideration, transfer his interest in the 
whole or in any part of the family property, and thereby he puts 
his transferee in the same- place as himself, i.e., gives him aright 
to immediate enjoyment jointly with the other coparceners of each 
item of the family property, and a right to demand partition at any 
time — Virasvami Gramim Ayyasvami Gmriiini{l)i V(mkata* 
chella Pillay v. Okinnaiya Mudaliar{%)^ Vitla Butten v, YmiP.- 
nammaiS), He cannot put his alienee in a better position than 
himself, and thei'eby prejudice his coparceners, and the alienee, 
therefore, must be liable, until he obtains partition, to the same 
fluctuations in the amount and value of the share caused by changes 
in the number and cii’oamstances of the family, as his alienor 
would have been liable to had the alienation not taken place. It 
was pressed upon us in argument that if this be so, the purchaser 
might in some cases take nothing, for his vendor might die 
before anything was done to enforce the pui'chase, and also that 
if the purchaser is to be liable to have what he has purchased 
diminished by changes in the family he must also have the benefit 
if such changes should increase the share of his vendor. It 
seems to us that both these consequences logically follow from 
the legal position which the alienee occupies, and we do not see that 
, they, involve .any absurdity. , ,He who purchases the interest of a 
member of an undivided family in the family property purchases 
■■that ' which is from' ita nature uncertain, and the purchase must 
_ilways.,,, partake, df''4h0/n of a speculative transaction; but 
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lie knows perfectly well what he h buyings and is not to be pitied 
if he gets less than he, hoped for^ any more than he is to be blamed 
if he gets more. The cases as to attachment of the share of a 
member of an undivided Hindu family in execution of a mortgage 
decree against him, seem to show that the Courts have recogaiaed 
the liability of an alienee of such a share to be defeated by the 
death of his alienor before the alienation is enfovved.— Sum j Bimsi 
Koer T. 8heo Proshml 8mgk{l), Kris/ma Ruih v. LaJtshmana, 
8hanbhogim(z). 

Ill the first of these cases, which was a case of a mortgage 
by a father, a sale in execution was allowed to the extent of the 
father’s share, on the ground that the proceedings in execution 
had gone so far as to constitute in favor of the judgment* 
creditor a valid charge on the land to the extent of the father’s 
share, which could not be defeated by his death before the actual 
sale, implying that but for such proceedings it wnuld have been 
so defeated. In the last case, their Lordships of the Judicial 
Committee, say that they are not disposed to extend the powers 
of alienation of an undivided share in ancestral estate beyond the 
decided cases, which rest not on an admitted principle of Hindu 
law but on an exceptional doctrine established by modern juris- 
prudence. It was argued before us, on behalf of plaintiff that 
even assuming that the principle adopted by the Lower Courts 
in ascertaining what share plaintiff is entitled to was right, they 
have wrongly applied it. They hold that if a partition were now 
made, defendant No. 2 would only be entitled to one-tenth, because 
he has a son (defendant No. 6), who became by birth equally in- 
terested with him in the family property, and whose rights oould 
not be affected by the sale by defendant No. 2, which is not shown 
to have been for family necessities. To this it is objected that 
defendant No. 6 was not born at the time of the sale by his father, 
and therefore cannot question that sale ; that he acquired by birth 
only an 'interest in such part of his 'ancestral property' as •his 
father had not alienated before his birth, and therefore that 
he acquired no interest in his father^s share in 'this particular 
‘p?op6i*fcy, and plaintiff is therefore entitled do,' one-fifth ^of .the : 
property in question, , , 

In our opinion the. principle .'contended 'for in this argument^ 


1 1) , li.B.j 6 , ; 
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is inoonsistent with those which^ as we have stated above^ we 
consider are to be deduced from the decisions of this Court as 
to alienations for value by a member of an undivided family of 
his share in the family property. It appears to us upon these 
principles that defendant No. 2 could not put the purchaser in a 
better position than he was in himself, and, therefore, that, as 
his share was liable to be diminished by the birth of a son before 
partition, the interest, which the purchaser took, must be equally 
■•".go liable.-' . 

We should, therefore, have held, upon the principles above 
discussed, that the Lower Courts were right in declaring that 
plaintiff was only entitled to one»tentli share in the property in 
question. 

We were, however, referred in the course of the argument 
to the judgment in Srinivasa v. Quruvnurti^l) . In that case a 
hypothecation by an undivided father was declared to be enforce- 
able after his death against the family property to the extent 
of his share at the time of the hypothecation. The judgment is 
short and does not quote any authorities, and it appears to us to 
be in conflict with the principles which, as stated above, we 
think are to be deduced from previous decisions of this Court. 

We think, therefore, that this case should be referred for the 
decision of a Full Bench. 

The question which we would refer to the Full Bench is, — » 

To what share in the property in question is plaintiff 
entitled ? 

The case came on for bearing before a Full Bench, consisting 
of Collins, O.J., Muttusami Ayyar, Parker and Shephard, JJ. 

Sanhara Menon for appellant. 

'■ Mayne in § 336 expresses his .views on the question, referring 
to Viila Butten v. Yamenamma{2)^ in which it was alluded to 
incidentally only — see end of page 11 of the Eeport. I submit 
" that the moment ^ when an alienation takes place, the joint tenancy 
, js'severad^and the purchaser becomes a tenant in commoUt This / 
iri'ew'''is supported by Vmudev B/mi v. Venkaiesh Shmtbhm($)^ 
where, the "question was whether an undivided coparcener is 
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entitled to alienate Ms share : dompare also the opinion of Oole«» 
brooke there cited^ and see Mahabalaya Bin Parmaya y, Timaya 
Bin Appaya{l). 

iMuUusmii Ayyar^ quesiioii there raised is settled 

now. The coparoener^s interest is a vested and so an alienable 
■ interest.^ Her© , , the question , is whether the purchaser took the 
-prope.rtjy* as. it stood.] 

Ballabh Das v. Sunder I)as(2) decided that a purchaser is not 
a coparcener ; that was in the case of an auction purchase which 
it was held broke up the family. The sale-deed says my one- 
third share — Pandurang Anandrav v. Bhashar 8hadasMv{S). 

l^Midtusami Ayyar^ «/. — If a father loses his sons and sells 
all his property, hut the next day a son is born ?] 

The son could do nothing, the coparcener^ s interest vests 
only on his birth — See Mayne, § 316 — Girdharee Lall v. Eantoo 
Lalliiy 

\3IuUii8ami Ayyar^ J , — If here all the three coparceners sold 
all the family property, and the purchaser did not sue till more 
people were born ? 

Collins^ (7./,-— The Privy Council case was under the Dayah- 
saga Law. 

[^Muttusami Aj^yar^ J , — Have you any Mitakshara case ?] 

Yes. Virasvanii Gramini v. Ayyasmmi Oramini(5)^ Palani^ 
velap^a Kaundun v* Mannaru Waikcon(6)^ Bayachariu v. FaJi- 
kaiaramaniah(7) approved of in Suraj Bunsi Koer v. Shea Pro^^ 
8had Singh at page 101(8). 

[Oollins^ O.Jl — Why was the property sold, for a debt or 
what ?] 

It seems to have been for cash in hand, he says for my 

expenses.” ' , ' ■ ' . 

IMutimami Ayym\ c/.* — There are two texts in Mitakshara 
as to' a coparcener taking on his 'birth,, and a quotation from' 
Vyasa as to the accrual of a right of -maintenance — Deendyal . 
Lai V. Jugdeep Nardin 8mgh{9) indicates doubt as. to whether 
the' latter text is not a total bar to alienation.] ■ ^ ; : 




lasom. H.C.B., ISB. 
(4) hM., I I.A., m. 


(3) IX.B.,- 1 AIL, m - . (3) ,11. Bom. 72. 

(5) 1 M.H.0.1.,471. 416. 

(8) LB., 6 1. A, as. ^ . : .(9) n.B., 4 1, A., 24?. : 


Kanoasam,! 


Ejaist- 

NAY,YA!f,. 



I 


ii 


414 


'UM&Asmi 

MAJJAN* . 


THE INDIAN LAW E1P0RT8. , [¥0L. Xlf. 

'.But Yekeymiian w.,. AgmmafimtQ.)^ says it is only a mornl 
pirecept^ only directory,' see _ page 309 of tie Report. 

{OolUns, 0./.— Is tiere-any ruling by tie Friry Council 
tiat SOB ' can 'Bet aside • .a Bale ' made by bis fatter before Ms con- 
ception ?] ^ 

I know of none. To revert to Mahahalaya Bin Parmaya ?« 
Twinya Bin Appaya{2) tie Court approved tie principle laid 
down in Vnstidev Blictt v, Voukcitosh 8h(xnhhciv{8) as to the 
ascertainment of siares. 

[Oollins^ (7. /.—Referred to yem’katachella Pillay v. Oilin’^ 
naiya Mf,ida}inT{4:),'] 

Tie Bengal and Allaiabad Courts take a different view on 
the question from those of Madras and Bombay, yet in order 
to protect the equities of tie purchaser, they come to much the 
same conclusion. 

[Shejyhardy /.—Was there other property besides the house ?] 

It does not appear. The price paid (Rs. 70) indicates it was 
one-third actually he was going to buy. Even the Bengal Court 
makes the price an equitable charge — Mahabeer Per sad v. Bmi* 
yad Si7ig]i(b) approved in Madho Parshad v. Mehrban 8ingh{Q). 
Again, if we take period of suit, supposing members of the 
family die, the alienee would take a greater share than he bar- 
gained for, but it would be absurd for me to claim more than the 
one-third. 

IM^iUtisanii xiyyar^ /. — Did he bargain for and buy a certain 
or an uncertain share ? Vitla Butten v. Yanienamma{7) says 
the coparcenary interest is uncertain and fluctuating; what if 
a purchaser is foolish enough to buy from one coparcener a 
certain fixed share ?j 

The new members cannot object, because there is a severing 
of the coparcenary interest on the sale according to the Bombay 

[OolUns^ OJ. — You say they all become tenants in common 
’ of all the property.] ■ , ' ' ■ ■ 

IGoUmSy £7./.— If a son is born, is he a tenant in common or a 
joint tenant ?] , . 


.(1) 007. '(2^) 3:^ Born. 188. (8) 10 Boni. 147. 

<4) 166. • 0) n 90. (6) 17 lA.* 104, 

(7).AM:Em,6. . . 
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Oil the one hand there are the members of the family and 
on the other hand the purchaser — the 'new man. 

lOoUi}i$y C7*/.— You are limiting your proposition.] 

The members of the family are joint irdm* se^ but not so 
qmad the new purchaser, 

[ParJgfy /. — Ilis share cannot be reduced^, though the share 
of members of the family can by .subsequent births you say,] ' 
Yes* The Bombay oases go to^ that. 

[Muif'mami Ayym\ /.—A family consists of three, one sells a. 
third to a stranger — are these three^ tenants in common ?] 

The answer is given .in Vasudev Bhat v.- Venkatesli Shan-] 
T .do not go beyond that. 

' : .^ollins^ G,J. — The Chief Justice there says only a sort " 0 f' 
tenant in common and explains his meaning. 

Miittmami Ayyar^ J , — Suppose a coparcener sells and re^buys^ 
can he claim more than his ordinary share on partition ?] 

No. Another principle would come in then. The coparcener 
might have brought his suit for partition at any time ; if he waits 
he must bear the risk. 

IMiiUusami Ayyar, /.—Does the purchaser stand in a better 
position than the vendor ?] 

The position of the vendor changes. Ballabh Das v* Simder 
J)as( 2 i) shows the stranger cannot stand in the same position as 
his vendor in the coparcenary. 

[Muttusanii Ayyar^ /.—There are two principles— (1) A 
purchaser gets his vendor^s right to a partition quoad the thing 
bought; (2) if he buys an exact share, he cannot get more. I 
think these principles must govern the case.] 

Subject to the principles laid down in the Bombay cases, 
where, however, it does not appear whether any new members 
were born. In any case the money I paid will be a charge on 
the rest. 

Mr. Johnstone for respondents. 

The plaintiff did nothing for twelve years, meanwhile the other 
members of the family, were born*, . Moreover, there is other 
family property, so he would npt be "entitled to partition in the 
family house anyhow. _ 

As to the purchaser's right to partition, BeB.Sadahari Pfmad' 
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Sdhu V. Foolhasli Koer(l)^ wlior© tli© meaning of partition is 
given and explained, witli reference to Appoviev v, Rlimh 8iM)ci 
Aipan(2) and see page . 44 of .the Eeporfc per Peacock, CJ,, as 
to the nature of tbe tenancy/ whether common:' or 

lOollinss £7./.—- Is that in accord with Vitla Batten v* Fame- 
namma(3) ?] 

The reasoning substantially approved there as far as necessary 
for me, tliongh the decisions are not the same. One member of 
the family cannot alienate any speciiic part of the property until 
it is ascertained. As to Vasudev Bhat v. Venhatesh Shanhhav(4)^ 
and MahaboMnja Bin Pamaija v. Timaya Bin Appaya{h) neither 
is applicable. The observations quoted from Ballabh Das v. 
‘Sunder Das{6) were unnecessary and Pandurang Anandrav v. 
Bhaslcar Shadasliiv{7)’SQQ note on page 75 of the Report 
affecting the authority of Vasudev Bhat v, Venkaiesh Shanhliav{4:) 
bears out my proposition that a share must be ascertained before 
it is alienable. 

[Shephardy /. — If three members constituted a family, and 
one conveyed away his one-third share and afterwards others are 
born ?j 

The ascertainment still could only take on partition, and on 
partition the new members could share. If they agreed together 
by selling by one deed, &o., the agreement would be tantamount 
to partition. 

IShephard, /. — One man might successively buy three-thirds, 
would he not be entitled to the whole ?] 

No, because that would not be the agreement — see Madho 
Parshad v. Mehrban. 8ingh{8) as to power of a cojiarcener to 
alienate. 

The case having stood over for consideration, Oolllns, C.J., 
read the following judgment which he said was the judgment of 
himself and Mcttusaki Ayyae, J, 

Collins, 0.sJ.~As purchaser of the second defendant's co*' 
parcenary interest in a' house and, .ground belonging to liis joint 
family, the appellant '(plaintiff) claimed a thiixi share tiierein 
as the allotment due to him by right of purchase. At the time 
of the sale, the' joint' family consisted of the vendor (defendant 



2) and of his father and brother (defendants Nos. 1 and 
3), but at the date of the suit defendant .No. 1 had two more 
sons (defendants Nos. 4 and,. .5),. nnd defendant No. 2\had a'^^^^^^^ 
6, in the suit. - .If the vendor .claimed .^par*" 
titioii immediately before , the sale^ 'his allotment would be a 
third shares but if lie claimed partition at the date of the suit^ 
,,it:,would,.be;,,,.^ a . tenth share. The question, referred 

the opinion of the lfull Bench -is whether the share to be 
.awarded to the purchaser ought to be 'computed with reference 
to the number of coparceners constituting the joint family at 
the time of the purchase or at the time of the suit. 

In Veerasvami Gramini v. Ayyasvami Gramini(\)^ it was 
heldj in 1863 by Sir Colley Scofciands." 0. and Mr. Justice 
Bittleston that^ according to Hindu law' current in^Madras^^'^'^&^ 
member of an undivided family may alien the share of the family 
property to which^ if a ^partition took place^ he would be indivi- 
dually entitled. That decision was followed, by another Division 
Bench in 1870 in VenJcatachella Pillay v. Cliinnaij/a MudaUar(2). 
The principle on which these decisions rest is that the vendor 
could confer a valid title not to any specific portion of the 
joint family property, but only to his beneficial estate as an un- 
divided coparcener with the incidental right of partition.^^ Again 
in Vitia Biitten v. Yamenamma{^) decided in 1874 the same 
principle was recognized as settled by a long course of decisions^ 
but it was held to be subject to this Hmitatioro viz.^ that when 
the alienation is by wilb the will is of no effect, and the right of 
survivorship being in conflict at the moment of death with the 
right by devise, the former, as the prior title, prevails against 
the latter. In Ap])ovwT^8 case{A) the Privy Council observed 
that according to the true notion of a joint Hindu family, no 
individual member of that family, while it remains undivided, 
can predicate of the Joint' and undivided. property that he,' 
that particular member, has a certain definite share. Again in 
Beendyal Lai v» Jiigdeep Namin, 8ingk{h)y the Judicial ■ Com- 
mittee held that the right of a purchaser , at an execution , sale of 
a coparcener^s interest must ,be limited 40 ‘that of compelling the 
partition which his debtor might, have 'compelled, had he bean so 

^ ■ (1) lMdI.C,E.,47l. (2) •' ,(3) 8 ‘ 

(4) 11 M. LA., 75* ^ . iB} r [ 
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'miaded^ before tbe alieBatioa of bis share took place. They 
observed that the partner of a firm could not himself have sold 
his share so as to introduce a stranger into the firm without the 
consent of his copartners, but the purchaser, at the execution 
'.sale, acquires the interest sold 'with the right to have the partner- 
ship account taken in order to ascertain and realize its value. 
Their Lordships observed that the same principle ought to be 
applied to shares in a joint and undivided Hindu estate, but 
that it ought to be applied without unduly interfering -with 
the peculiar status and rights of the coparceners in such an 
estate. Moreover, the definition of partition contained in OTiapter 
II, Section I, Verse 4 of the Mitakshara throws light on the 
nature of a coparcener's estate both prior and subsequent 
to partition. Partition or Vibhaga, says the Commentator, is 
the adjustment of diverse rights regarding the whole (of the 
joint estate) by distributing them on particular portions of the 
aggregate. According to the Mitakshara law then, by which 
the vendor's family in the case under reference is governed, each 
coparcener acquired by birth a joint interest in family property, 
and while it may be alienated for value, the specific allotment 
into which it is to be converted, is liable to variation according as 
existing coparceners die or new coparceners are born, until it is 
adjusted by partition and a specific allotment is severed from 
the joint estate and converted into specific individual property. 
Such being the case, the purchaser, who can only take what can 
be lawfully "sold, must be taken to purchase an uncertain and 
liuctuating interest with the right of converting it at any moment 
after the purchase by partition into definite separate property. 
...In the. case before us,. the delay in suing for partition is imputable - 
‘to the purchaser, and as. new coparcener's have meanwhile come 
into -existence, the share .to be awarded to liini must diminish 
pro tanto on the simple ground. that what he could lawfully 
purchase >vas an uncertain interest to. be computed into a definite 
share with reference' to- the coparcenary law at the time, of ' 
;'partition.. ■■ ■" As to' the ".question :that' if the intereBt piiiHdiased'Is' '' 
liable; to diminution; by. .changes' in the family 'sab'sequcmt 'to^^fe 
•sale* .and prior to partition,;‘it ' must be taken to increase when 
;tliere-is a diminution’in .the'..number of coparceners, it is not, 
fiecessaiy 'i& determind _ it;. Jo? -tlhe -purpose of this , ^ reference. In 
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in B limber. If tliey diroinislied in number^ and if it appeared, 
that wbat was bargained and paid for by tbe pnrcliaser was a 
specific share or quantiini of. interest, and, not the vendor^s co- 
parcenary interest, such as it might be when pai-tition was effected, 
it may be open to the vendor to': S'ay that- the purchaser could not 
claim more than what' he intended, to buy- and actually houghfe,, :' 
As .I’egards. ...the contention ' that, if '..the vendor dies before , the.' 

, 'purchaser effects a partition, the purchaser will take nothing, it is ' 
also., one. which does .not arise on the facts 'of the case before, us. , 
::,,If,it',is.' necessary to, notice it as, an /objection to the rule of decision, 
:,;,,iiidic'ated abO'Ve, the. answer, is that the' interests .carved out bj’'/ 
t«h..e.''::Bale, vest 'in the ,'piirchaser ,at once ■ and that the, vendor' b.eing 
competent to sell, lii.s subsequent death, .is an' eve,nt which cannot 
divest the interest which has once vested ; and for the purpose of 
giving effect to Ms contract of sale, the purchase must be dealt < 
with as if the .seller ivere alive when .the purchaser demands 
partition. We answer the question referred to us by. saying that 
the share to be awarded to the purchaser is to be computed with 
reference to the state of the joint family at the date of the present 
■';/' s|it» '/■/ :.'■.//;/ ; ; ' „ , ' -,'■ 

i^ARREB, J.— I concur. 

Shephard, J.*— I concur. 

This second appeal having come on before the Divisional 
Bench, after the determination of the above reference by the Full 
Bench, the Court delivered judgment as follows. 

Mr. Biihrmiamjam for appellant. 

Mr. J ohmtom for respondent. , 

JuDGHEHT* — The decision of the Full Bench is that plaintiff is ■ 
entitled only to one-tenth share of the house. It is argued that 
what was the actual share was not the question before the F?dl 
Bench, but we observe that the Division Opm^t, which referred the 
case, distinctly held that one-tenth and not one-fifth, was the share 
to which plaintiff was entitled, and this was-, -expressly stated in' the 
order of' reference, and must .have been 'considered by the Pull 
Bench. ■ . - \ - • ■ ■ ' 

' We refuse to interfere with; the; decree of the 'Subordinate 
Judge, giving Rs. 21, the value of '.tho'tenth share of the house, 
f-o plaintiff and not tho share of tho/htouse' itse-lf* / - 

< The second appeal is dismwed.with^^^^^ / ‘ ' 1;, . ^ ‘ 
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^ appellate 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

PEIOE (Piaintut), Petiiionee, 

V. 

BEOWNE (Deesudakt), Eespondes-t.* 

Custom of tmde — 'Noto^'ietf and definiteness of custojn — Requirements 
of a "binding custom of trade. 

Suit- for damages for breaeli of a contract to let horses on hire. The plaintiff 
hired a pair of horses at Ootacamnnd from the defendant for a period of six: 
months, and on one occasion drove them beyond the Municipal limits of the 
station j on their retuim the defendant took away the horses from the plaintiff, 
which was the breach complained of. The defendant pleaded that the plaintiff's 
user of the horses as above was contrary to the local custom of the trade : 

Beld^ that since the alleged custom was not shown to be either certain or 
invariable or so notorious that persons should be held to enter into agreements 
with reference to it, it formed no defence to the action. 

Petition under Provincial Small Cause Courtis Act^ section 25^. 
praying the High Court to revise the decree of W, E. T. Clarke, 
Subordinate Judge, Nilgiris, in small cause suit Ho, 226 of 1890. 

^ Suit to recover Rs. 102-8-0 as damages for breach of contract. 
The plaintiff, by his wife, hired a pair of horses from the defend- 
ant, a Livery Stable-keeper, for a period of si:s: months from 
1st April 1890. On 7th May the defendant took away the horses 
from the plaintiff, which was the breach complained of. The 
defendant admitted the contract, but alleged that by a local 
custom of trade a condition was imported into it to the effect 
that the horses were not to be driven beyond the local and 
municipal limits of the station, and that the plaintiff had driven 
the horses 'in question beyond such limits on 6tli May, and that 
he had, on that account, removed the horses, 

^The Subordinate Judge found that the custom alleged by the 
'defendant was established by the evidence, but that it was not 
'Shown that the plaintiff ' 'or his , agent had direct notice of the 
condition; ^ alleged ,to ,be ; imported thereby into the contract 
"He, held,, that the second/of these findings did not avail tho 

‘ - * Civil T-etitioE HOt 406 of 1800, 
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plaintiff on tlie antliority of Juggomohun Qhose v. ManiGh^lmnd{V) 
and rilled tliat the defendant", was justified in i’emovingthe horses^ 
..■a! though, '...'.aparc, from, the custom there was .nothing improper, and 
unreasonable in the plaintiff'^s user of the -horses, and accordingly , 
dismissed the suit. 

tMs petition,' ' 

Mr. Micliell for petitioner. — -The, Subordinate Judge finds 
that the use of the horses by ^ the plaintiff on the , occasion in- 
question was a reasonable use ; therefore , on this finding, alone 
he should have decreed for the plaintiff^ for the defendanthim- 
,::,S,elf^ . in", Ms. written statement^ says 'the horses couldj by,' ' the 
contractj, only be used within local or other reasonaJble limits^' 
It is true he adds ^^and not for journeys,” but it is not shown 
by any e?ideiice what distance -amounts to a- journey and 
what not, and the only limit which can be reasonably taken is a 
reasonable distance. The defendant's wife herself says it was 
permissible to drive to the Lawrence Asylum, vrhich is a long 
way outside the Municipal limits, and back. Then where is 
the line to be drawn ? How is the hirer to know what drive 
will be considered of a permissible distance, and what not so ? 
Surely the only line which can be drawn is that which separates 
a x*easonable fi‘om an unreasonable .distance. If not, however, 
then the custom, which formed the alleged implied condition of 
the hiring, w^as an unreasonable custom, and also a vague cus- 
tom, and therefore void : The case of Tanistry{^) ^ Baitt v. 
MiicheU(Z)^ Nelson v. Bahl^i), Further, a custom, to be binding, 
must be well known, or, as was said in Nelson v, Da/i?(4), 
notorious. The evidence for the defendant fails to show 
' this, and plaintiff’s witnesses deny that there was any such 
custom as that set up, when horses were hired for a month 
or longer, whatever might be the case when the hiring was for 
the clay. The defendant’s allegation that he always sends with 
horses, when hired, a card of rules by which driving outside 
Municipal limits is prohibited, is against .Mm, for it tends to 
show that the alleged custom was not notoriouB. Mpreoverj'-the 
plaintiff was not a permanent resident, but a visitor^, at the place, 
and when it is sought to bind suoh^a person 'Iby a local custom. 
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kBOwtedf^© o£ th© ©xistonco of tih© custom, must b© brouglit bom© 

' to hiiEj wbioii bas not boon 'don© in this cus© * S? ^chftd Powsll^ 
In re Mhitkeivsil), In re Eill{2), Kirehner t. Femts(3), Sieimri 
T. Gmd'i/i4), BmikU r. Penikmd (5), Scott v. lrmnfj{&)j Easton 

T. London Joint Stoch Banh{7). 

Mr, Johnstone for respondent.— Tbe eyidence proves the 
existence of the local custom alleged by the dMeiidant. The 
Subordinate Judge sitting as a Small Cause Court lias fomid 
that it existS) and his finding on the fact is conclusive. There is 
nothing unreasonable in such a custom. The limits fi-xed by the 
custom are not indefinite. They do not include long drives out* 
side Ootacamund, Wellington is clearly beyond those limits. 
Plaintiff must be presumed to have known of the existence of the 
custom;, but even if he did not know, of it^ he was bound by it : 
Wigcjlesioorth v. DalliBon{3), Sutton v, Tatkam{9)* 

Judgment.— The facts of the case are as follows : the plaintiff 
hired from the defendant at Ootacamund a pair of carriage horses 
for six months from the 1st of April 1890. On May 6th the horses 
were driven to Wellington and back. On May 7tli th© defendant 
took away the horses from the plaintiff^s stables^ on the giound that 
the plaintiff had broken the conditions of the contract of hiring 
by driving the horses beyond local and Municipal limits. The 
plaintiff denies that there was any such condition in the contract 
and sues for damages on account of the trouble and expense 
caused to him by the defendant taking away the horses. 

The Subordinate Judge found that it was not proved that 
the plaintiff had any express notice of the condition set up by 
th© defendant at the time the contract was made^ and also that 
the drive to Wellington and back w’-as not under the circum- 
stances an unreasonable distance to take the defendant'^s horses ; 
but he held that the defendant had established by evidence a valid 
■ trade custom as prevailing at Ootacamund by which it was gene^ 
rally understood that horses 'hired by the day or month could not 
be used beyond the local and Municipal limits of the. station^ and 
that ; this ’ eondxfcioh was ■ impliedly imported into the contract ' 
betiteen the.plaintiff and the defendant. On this ground be dis* ' 


h.Aj 1 n., 601. ' 1 Cfi, ll,, 503. (S) 12 Moor^^s P.0,, S09. 

(4) 8 m. I W.r m . . (5):;10:b. ^ O., m. (6) 1 B. & Ad., cos. 

^ 7 ) XifBf.,, 34 Ojb* ,{8} (Stli ©d,}, p. 694. (9) 10 Ad. dr E#, 27. 



¥0L. XLY.J 




MADRAS SEEISS. 

missed plaintiffs claim for damages and awarded to tlie defendant 
Es. 25-13-4 as doe to him by the plaintiff for having taken the 
horses to Wellington. 

The points before us are (i) Whether there is legal evidence of 
a Talid custom ? And (2) whether, if so, the contract is affected 
by the custom ? 

On the facts as found by the Subordinate Judge, the defence 
must fail unless the special custom is established. Now, to quote 
the words of Jessel, M. 11., in Nelson v. Dald{l)^ the existence of a 
special custom is a question of fact and the custom must be strictly 
proved. It must be so notorious that every body in the trade 
enters into a contract with that usage as an implied term. It 
must be uniform as well as reasonable and it must have quite as 
much certainty as the written contract itself. In Kirchiier v* 
Fcn'w..s‘(2) the Privy Council observed that when evidence of the 
usage of a particular place is admitted to add to or in any manner 
affect, the construction of a written contract, it is admitted on 
the ground that the parties who made the contract are both 
cognizant of the usage and must be px’esumed to have made 
their agi'eement with reference to it, and no such presump- 
tion can arise when one of the pai^ties is ignorant of the usage. 
We may take it therefore as well established and settled law that 
the legal requisites of a valid custom are, first, that it should be 
certain i secondly, that it should be invariable ; thirdly, that it 
should be reasonable ; and lastly, that the circumstances of the 
case must be such as to render it fair and reasonable to presume 
that the party, whom it is sought to affect by the custom, had 
knowledge of it as affecting the particular agreement made by 
him and that he made the agreement with reference to it. 

Applying these principles to the present case, we find that the 
evidence adduced to establish the alleged custom or usage of trade 
in Ootacamnnd consists of the testimony of other Livery Stable- 
keepervS (in addition to the defendant himself, his wife and son) and 
of only two gentleme^ who have been long residents in the station. 
The defendant stated that the hiring, was always local and added 
that customers, as a rule, knew his rules, but admitted he had to 
tell some. His wife considered that the difference between towff 
hiring and ^ journey^ hiring was Well Understood. . Another 

(1) 12 Ola, mB. “'V .' Mh / " 
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witness^ Murray, tad lived 22 ov 23 years in' Ootacamiiiid, and' ■ 
20 years ago had been managing proprietor of a Carrying Com- 
pany. Speaking of the nsage as to the local hiring, he admitted 
that it is more honored in the breach than in the observance, 
thus showing that the usage was not invariabio. Two other 
Livery Stable-keepers wei’e called, Clarke and Bernards The 
former stated that horses hired for local use should be used in the 
BtatioB, but admitted that if any one hired for six montlis, he 
would let him know that the horses should only b© used locally, 
thus making it a special condition in a long contract. The ‘other 
witness stated he never mentioned the condition about local limits 
to his customers as he thought the rule was well understood. 

The only two residents examined, Messrs. Schmidt and 
Begbie, spoke to a general understanding that horses should be 
only used in Municipal limits, but it is evident that these gentle- 
men spoke merely of daily hiring. The first admitted he had 
never hired for a fixed period and the latter asserted that there 
were no fixed MunicijDal limits, adding that he should not con- 
sider it unreasonable with a good pair of horses to take them to 
Wellington and back if they had good rest and food. 

This is all the evidence in support of the defendant's case. 
On the other hand witnesses were called to prove that persons 
in Ootacamnnd were in the habit of taking their horses to 
Wellington and back in the course of the same day, and that 
it was generally understood that persons who hired horses by the 
month might use them within any reasonable distance and were 
not confined to the limits of the Municipality. 

The Subordinate Judge has, however, found that tho use 
was not unreasonable provided the use was not excluded by the 
custom. As to this we are constrained to hold that the evidence 
adduced by the defendant does not establish the conditions wo 
have ©numerated above, and which are the legal requisites of a 
valid and binding custom. The alleged custom is not shown to 
bo eithei* certain or invariable. The restriction is not found to 
be reasonable when applied to 'this particular class of contraclB ^ 
kiring for a-^speoific’ iiumber/of months^ nor is it shown to ’ 
persons so hiring can be held to outer into 
,;'th 0 ; eohtract with khowladge -and notice of the custom* 

Wo' may'' further 'phsarvo- ,that_ even if the evidence had 

hiring the day or month* it 
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is by no means clear that tbe contract' in this particular case could 
be held to have been made with reference to such custom. The 
general rule of law is that where. the term to be impHed'fro'm':tlie-, 
usage of trade is either inconsistent with or expressly: exoluded', 
by the contract it '.cannot be implied.' /The defendant's . wife- 
stated in her evidence.: that the .agreement was, for six months^ 
certain and that, contrary to the usual practice^ the horses were 
not to come back at night to the livery stables^ but were to be kept 
by the hirer who promised to look after them as her own. It is 
evident that such an arrangement must give the hirer a very full 
control oyer the horses, and if the promise to / treat them as her 
own^ implies reasonable use as 'well as physical care, the plaintiff 
will be entitled to as full a reasonable use as he would have over 
his own horses, and the Subordinate Judge has found that the 
use was not unreasonable. 

W e must therefore set aside the decree and remand the suit 
for a determination of the second issue as to the amount of com- 
pensation to which the plaintiff is entitled. The petitioner is 
entitled to his costs in this Court and the costs of the Subor- 
dinate Court will abide and follow the result. 

Barclay y Morgan and Ort% Attorneys for petitioner. 


APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Wilkinson. 

APPIT ATO OTHEBS (DeFBTOAMTS Nos. 5, 6 AXB 8), ApFELLAOTS, 

V, 

EAMAN AXD OTHERS (Plaintiffs Nos. 1 to 5), Eespokbents.’^ 

Malabar Laio — Sjpecific Belief Act — Act I of 1877, s. 56 (h) — S^dt hy junior memhera 
of a tarioad — hijunction resb^'aining CMCution of a decree obtained) in a suit 
against ^plaintiff s’ liarnavan. 

In a suit brouglit in a Subordinate Court by tb© junior members of a Malabar 
tarwad against their karnavan and others, the. plaintii^s prayed for a declaration 
of the nraim.a right of their tarwad in a bertam doYasom, and lor an injunction to 
restrain the defendants, other than the members. ;of the plaintiffs* tarwad, from 
executing a decree of a District Court, passed on .appeal from a Hunsif*s Court, 
whereby' certain lands of the devasom were decreed ,to' be’ .surrendered to them, in 
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tli© oliaracfcer of aralersj'lt appeared- (1) tliat plaint W karaamn was a party to 
tlias snit in wMoli tho abovemeutioned decree was passed^ (2) that the plaintiffs^ 
tarwad was otherwise entitled tp the nrainaa right by adrers© possession^ if not 
Immemorial title t 

Eeldp (1) that the plaintiSs were entitled to anaintain the suit without proof 
of fraud and collusion on the part of their karnavan in the previous suit | 

(2) that the injunction sought was not precluded by Specific Relief 
Act, s. 56 Q>) ; 

(S) that the plaintiffs were entitled to the decree as prayed. 

Appeal against the decree of 0. Gopalan Nayar^ Subordinate 
Judge of North Malabar/ in original suit No. 19 of 1888. 

The plaintiffs sued, with the permission of the Court, obtained 
under Civil Procedure Code, s. 30, as representing all the junior 
members of their tarwad, of which defendant No. 2 was karnavau 
and defendant No. 3 was a member. Defendants Nos. 1 and 4 
were members of another tarwad, which, however, originally 
formed one tarwad with that of the plaintiffs. It was alleged 
that these two tarwads possessed a common uraima right over 
the Parakoth .devasom, and that the actual management of the 
devasom had always been in the hands of one or both of their 
karnavans. Defendants Nos. 5, 6 and 7 belonged to other 
tarwads, representatives of which had been joined as defendants 
in a suit brought against the karnavan of the plaintiffs^ tarwad 
in 1854, and had then denied the uraima right of the plaintiffs^ 
tarwad abovementioned. That suit was dismissed. In 1887 
these defendants obtained a decree in appeal suit No, 215 of 1887 
on the file of tho District Court of North Malabar, to which 
defendants Nos. 1 and 2 were parties, for the I'estoration of 
certain lands of the devasom to them in the character of uralers. 
The plaintiffs now alleged that that decree was obtained owing 
to the first defendants incapacity and collusion, and the second 
defendant's culpable negligence.” 

The prayers of the plaint in the present suit were for a 
declaration that neither defendants Nos. 5, 6 and 7 nor their 
tarwad had any uraima right to the devasom in question and for 
a perpetual injunction restraining them from executing the last- 
.moBtipned decree, ^ ^ • 

• ' ’■ Tli'e Subordinate Judge passed a decree m prayed. Defend- 
'Ants Nos, 5^ 6 atitd7 preferred-' this appeal. ■ 

Mudaimr and Bamncla Menon for appellants. 
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Judgment* — Tlie pkiatiffs (respondents) are jonior members Afto 
of tbe Payyan Ptitbeii Vitcil tarwad, of wbicb defendant No. 2 
is tbe karnayan. Defendant No. 3 is also a member of tbis 
tai’wad. Defendants Nos. .,1 .and 4 are. members of Payyen 
Ivandan Cliirakal tarwad. All these were originally members of 
one tarwad^ but at present there is only Ataladakkam right 
between the members of these two tarwads. Defendants Nos. 5j, 

6 and 7 (the appellants) are members of distinct tarwads who have 
obtained a decree awarding to them as uralers of the Parakoth 
deyasom^ the right to recover possession of certain devasom 
lands. The plaintiffs ask for a declaration that neither defend- 
ants Nos. 0 to 7 nor their tarwads have an^" araima right in the 
Parakoth devasom^ and that, if they ever had such right, they 
have lost it by lapse of time. They also seek a perpetual in- 
junction to prohibit defendants Nos. 5 to 7 from executing the 
decree they have obtained. 

The Subordinate Judge found that defendants Nos. 5 to 7 had 
not made out their uraima right, that if they ever had any such 
right, they have lost it by non-user for about 100 years, and that 
plaintiffs^ family have had hostile possession since 1857. He, 
therefore, gave plaintiffs the declaration and injunction sought. 

It will tend to elucidate matters if we first review the different 
suits between the parties. Admittedly, the management of the 
darasom has, for the last century or more, vested in the tarwad, 
of which plaintiffs and defendants Nos. 1 to 4 were members. 

The earliest suit was original suit No. 181 of 1854, which was 
filed by one Kamaran Nambiar to recover from the then karnavan 
of the plaintiffs^ tarwad certain 'wet land which had been demised 
to a third party (the second defendant in the suit). The 
present defendant No. 1 and defendants Nos, 5 and 6 or their re- 
presentatives came in as supplemental defendants. The karnavan 
of the plaintiffs^ tarwad pleaded that the land was the jenm of 
the Parakoth devasom. The representatives of defendants Nos. 5 ' 
and 6 alleged that the land -was the jeniH' of. the devasom, but 
that defendant No. 1 (plaintiffs^ karnavan) 'was, not m uralan 
but a samudayom. The Court found, that the land; was the jenm 
of- the devasom, dismissed the suit',.,and -referred the parties who 
disputed the uraima right to a.ciyil;Shiti'' .This wa$' in March 
185t. The next suit was origmal;shit:;No;;i663 of 1855 instituted 
by one Ktishnan Nambudri ■ ,;land demised 
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devasom. Among tbe ■ '•dofendaats were the represeatatiTes of 
all the parties to this sait^ who were impleaded as uralers of the 
de?asom* The representative of the present fifth defendant's 
tarwad denied the nraima right of the present plaintiffs' repine « 
sentative^ and pleaded that the property was the jenm of the 
devasom. Plaintiffs^ representative relying on the decree in the 
former suit (which had been passed before he put in his written 
statement) denied the tiraima right of the present defendants 
Nos, 5, 6 and 7. The representative of the present sixth defend- 
ant also denied the iiraima ifight of the plaintiffs^ representative 
and asserted that the only uralers of the devasom were defend- 
ants Nos, 5, 6 and 7, The Oourt found that the property sued 
for was the jenm of the then plaintiff ^ that the present plaintiffs’ 
representative was the chief uralan of the devasom ; that he 
managed the affairs and performed the ceremonies of the temple, 
and directed payment of the kanom amount to the plaintiffs’ 
representative, and to the present first defendant as his direct 
karnavan. The other claimants, the present defendants 
Nos. 5, 6 and 7 were referred to a suit to establish their uraima 
right. 

In 1882 the present defendants Nos. 1, 5, 6 and 7 instituted 
a suit (original suit No. 387) against the present second defend- 
ant for an account of the monies due to the devasom for the years 
during which he had been in management under the present first 
defendant. The defendant (second defendant here) denied that 
the plaintiffs were uralers and asserted that he was the sole and 
absolute uralan. It was held both by the Oourt of First Instance 
and by the Appellate Oourt (exhibits XLII and XLIV*) that the 
present first, fifth, sixth and seventh defendants were uralers, and 
that the defendant (present second defendant) was a junior member 
of the present first defendant’s tarwad and liable to account. 

In 1886 defendants No. 5, 6 and 7 brought a suit (original 
suit No. 499, exhibit XLI) to recover certain devasom lands 
and arrears of rent. The present fii^st defendant was, along with 
' ,the tenant, a defendant. ■■■ There was an issue whether the plain.^ 
vi,.,; tiffs (ware uralers of. the devasom, and it was found by both 
_ ' Oburts that^ they were, and 'they obtained a decree for possession 
,;Of.;andTeai „ ^ '■ ■; '■ - . 

^'■';'!Tt‘isJrst ^gued^tW plaintiffs cannot maintain a suit for 

assert an uraima right iplesa 
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tliej can prove fraud and collusion on tlie part of defendants 
Nos. 1 and 2, who were parties to original suit No. 387 of 1882, 
and reliance is placed on tlie decision in Kelu w. Paidel{l), Tliat 
case however is not on all fours with the present. There, a suit 
had been brought by a third party against all the uralers of the 
devasom, and property of the devasom had been sold. Certain 
anandravers of the uralers then brought a suit to set aside the 
sale, and the Court held that the decree was binding on all 
.future x^epi’esentatives of the devasom unless set aside on the 
ground of fraud or collusion. That is a very different case from 
the present. The ground of decision in that case was that the 
property of the devasom is vested in the uralers. The question 
in the present suit is not as to the pi’operty of the devasoni, but 
as to the real status of the respondents. It is stated in the plaint 
that, owing to the first defendant's incapacity and collusion and 
to the culpable negligence of the second defendant, who failed 
to set forth a true plea, a decree was passed in favour of the 
respondents as uralers. It seems to us that the interests of the 
respondents, as reversioners, are sufficient to enable them to main- 
tain the suit without proof of fraud or collusion on the part of 
defendants Nos. 1 and 2. 

It is then argued that the decree of the Lower Court is con* 
trary to law, inasmuch as it grants an injunction to stay proceed- 
ings in a Court not subordinate to the Court of the Subordinate 
Judge (Specific Relief Act, s. 56 (5). By the decree of the 
Lower Court, the appellants are prohibited from executing the 
decree in appeal suit No. 215 of 1887 on the file of the District 
Court. We do not consider that this can be held to be an 
injunction to stay proceedings in the Court o£ the District 
Judge. Clause (b) of section 56 is apparently taken from 
section 24 (5) of the English Judicature Act of 1873 which 
■was as follows No cause or pi^oceeding at any time pending 
in the High Court of Justice, or before the Court of Appeal shall 
be restrained by prohibition or 'injunction/^ The object of the 
enactment appears to have been to do away with the use of 
injunctions as a means for controlling proceedings in other Courts, 
and it has been adopted in 'Act,!' bf^l877':t0 prevent in the 
Courts of this country the use of any., such ;jiirisdiotion» ■ But the 
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affect of the injunction granted by the Lower Court is to premit 
the appellants from applying to the Court to eKeoute its decree. 
No application for execution has yet been miiie, an- 1 so long as 
the injunction is in force none can be tnade^ and therefore no^ 
pending proceeding of a Court is restrained by the iiijaaction* 

With reference to the merits, we are of opinion that the Subor- 
dinate Judge has rightly decided (1) that the appellants have not 
made out their uraima right, and (2) that the possession of 
plaintiffs’ tarwad as uralers since 1857 has been adv'erse to the 
appellants. 

No reliance can be placed on the temple pymash of 1818 
(exhibit XLIII), in which, moreover, only the representative of 
the fifth defendant’s tarwad is to be found. This pymash is not 
signed by any responsible officer, nor is there anything to show 
by whose orders or in what manner it was prepared. 

Now, this is the only document relied on by the appellants 
prior in date to the decree in original suit No. 663 of 1856^ in 
which their claim to be recognized as uralers was not acknow- 
ledged. We have, however, been referred to a number of docu- 
ments executed subsequent to the decree in the above suit as 
showing that one or other of the appellants has exercised uraima 
right by paying the wages of a drummer of the devasom, 
(exhibits XVI, XVII and XXV) and by dealing with land 
-belonging to the devasom (exhibits XIII, XXIV and XL). 
Admittedly, there is no evidence to connect the lands referred to 
in these exhibits with the devasom, and in the fifth defendant’s 
written statement they are referred to as tarwad properties set 
apart for the devasom.” It is not shown that Putheii Vittii 
tarwad has ever acknowledged the right of the appellants to 
deal with devasom lands, or to remunerate temple servants. The 
sole management has admittedly been from time immemorial 
in the Pothen Vittii tarwad, so that it is difficult to see what 
reliance can be placed on a few isolated transactions such as 
these, all of which took place after the alleged right of the 
appellants had been openly repudiated. Moreover, the evidence 
, of the defendants’ eleventh witness whose elder brother executed 
exhibit XXIV and of the twelfth witness whose brother executed 
exhibit XL shows clearly that these doenments vrere.iiot hand 
transactions^ Defendant No. 6, .who Was esamiaed'us pkin- 

'■ si 2 Eth. witness^ ; admits: -that' he has no documonte to show 
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that the lands which he asserts' are-.held' by him as nralan are 
devasom lands^ or are held by him as such. 

As to the performance of certain ceremonies, we concur with 
the Subordinate Judge that there is no reliable evidence to 
connect the performance of Kaliattom ceremonies with the 
I’ights of an iiralan. There is evidence to show that such cere* 
monies are performed by many who have no claim whatever to 
the iiraima right. 

But even if it be admitted for the sake of argument that the 
tarwads of defendants Nos, 5, 6 and 7 once had the right 
claimed^ it is clear that the plaintiffs^ tarwad had been in 
adverse possession for more than 12 years, when original suit 
No. 387 of 1882 was instituted. Had exhibits A and B (the 
judgments in original suit No. 181 of 1854 and original suit No. 
668 of i 855) been filed in that suit by the present first or second 
defendants, the Court would have seen that the appellants’ 
claim to be regarded as uralers had been openly repudiated by 
the only managing nralan nearly 30 years before and that the 
respondents were in no sense agents of the appellants. 

The decree of the Lower Court must be confirmed, and this 
appeal dismissed with costs. 


APPELLATE CIVIL. 


Before Mr, Justice Muttusami Ayyar mid Mr, Justice 
Wilkinson, 

KAEIINAKAEA MINON (PLAmTiFr), Apfellaot, 

V, 

SEOEETAEY OF STATE FOE INDIA (Ddfetoant), 
Eespoxdext.^ 

hmm Commission — 'Regulation IV of 1831 (Madras) — Act IV of 1862 (Madras)-^ 
Resumption of inam — East India Company^ s Jaghire-— Act of Btate — Menhaval 
lands — Mirasi rights, evidence of— Secondary evidence of lost grant by Govern- 

, ment, 

In a suit to- declare tlie plamtifiE's title . to a shrotriem village whidk was 
included in tlie jagliire granted in 1763 by tbe Nabob -of the Carnatic to tbe Bast ^ 
India Company, it appeared ‘tbat tbe- village in qtiiestion bad been previously 
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Kaeunakaea by' tlie Kabob free of asaessaent to the Kas^i of Madras mm eiadowmexit 

Menon ■ for Ms office, and afterwards to the, son of the first grantee personally, without 
SECB.ET4.B.Y servlce. In 1779 the British G-orermnent oonfirmecl the Yillage in 

' OE State perpetuity to the second grantee on 'acconiit of the office of Kazi which he filled, 
EOB In»ia. . and to his direct heirs' who should he /fit 'for that office. In 1863 on failure of the 
direct male line, the grantee's grandsoh by a daughter was nominated to tlie ofilco 
of Kazl with the approval of Government, who directed he should hold the village, 
adding that it had been assigned -as an, endowment for that office. In the same 
year the Inam Ooimnissioner confirmed it as a personal inam, enfi’anchisecl it a-ncl 
granted a title-deed to the holder. In 1866 Government ordered that the village 
should be registered as an endowment of the Kaziship and the title-deed cancelled, 
and in 1868 notified in the Gazette that the titIe*cleocl which was not prodnced 
was eancellecL Between the dates- of the above order and notification 
Kazi transferred the village to the plaint ifi under a deed of perpetual lease and 
placed him in possession. But in 1873 Government resumed the village and 
subse€|iieiitly directed that the whole of its net revenue be paid to tlie Kazi. 
The Kazi, from whom the plaintiff claimed, died in 1868. An inam of certain 
M'enkaval lands, which had formerly been allotted to the village watchman as 
inam, had been granted to the Kazi in 1802-3 j they were cultivated by raijats 
who paid varam to the inamdar. The order of resumption in 1873 hnxl no 
reference to these lands, bxit in 1877 Government issued pattas to the raijats : 

Beld, (1) that 'the grant of 1779, the original document not having been pro- 
duced by the jxlaintif^, was sufficiently proved by a translation imodueed from 
official custody and certified by the Collector in 1838 to be correct and attested by 
the Persian Translator to Government j 

(2) that it was competent’ for the Government in 1779 to alter the nature 
of the grant of 1761 as an act of State; 

(3) that on the right cohstrnotion of Eegulation lY of 1831 and Act 
IT of 1862, and in view of the facts that the plaintifi must have been aware of the 
nature of the tenure and of the contents of the grant of 1779 and the caneellatioo 
of the inam title-deed, the Government was not acting ultra vires in cancelling 
the enfranchisement, &o. ; ’ 

(4) that the Kazi through whom the plaintiff claimed having died In 
1868 there was no reason to question the resumption In 1873 ; 

(5) that the plaintiff was' entitled to possession of the menkaval lands, 
the action of Government in issuing pattas to the raiyats being ?dtra vires. 

Issues first framed on appeal as to the plaintiff’s claim to mirasi rights and 
menkaval lands. Evidence of mirasi rights considered. . 

Appeal against tLe decree of S. T. McOartiy, District Judge of . 
OMngleput, in original suit No. 10 of 1885. 

Suit for tlie declaration of the plaintiff’s right to and for 
possession of a certain village being ''an enfranchised inam 
village including menkayal maniem lands ” and " all rights and 
privileges attached to the ihahi and mirasi rights aforesaid.” 

, ' The facts of this case ,appe,ar saffioiently for the pm’poses of 
this report from the judgment of the High Court. 
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Tlie District Judge dismissed the-, suit and tlie plaintiff pre-* ivARiiNAiiAaA 


f erred tliis appeal. 

Mi\. Nelson-^ Blmsliyam A.yycungar and Scmkamn Nayar for 
appellant* 

Tlie Oovernment Pleader (Mr. Potoell) for respondent. 

JuDaMiSMT. — TMs was a suit brouglit by tlie appellant to 
establisli liis title as against the Crown to the shrotriem village 
of Coromandel in the District of Chingleput. The village was 
hioludeci in what was originally called the late East India Coni-> 
pany^s jaghire which was ceded by His Highness the Nabob 
Wallajah to the British Government in 1763. In 1760 the Nabob 
granted the village free of assessment and with all sources of 
revenue to one Fakruddin Mohamed Abubakar^ Kazi of Madras^ 
as an endowment for his office. In 1761 the Nabob re-granted it 
to the said Kazi^s son^ Mohidiii Abubakar, for his personal benefit 
and that of his descendants without the condition of service* In 
1779 the British Government^ referring to the first grants con- 
firmed the village in perpetuity to Mohidin Mohamed Abubakar 
and such of his direct heirs of suitable qualification and fitness on 
account of the office which he filled. Mohidin Mohamed Abubakar 
since held the office of Kazi and died in . 1808^ and his son 
Mohamed Abubakar then succeeded to the office and to the inam 
village* Mohamed Abubakar died in 1862 and left no direct 
male heirs* There were then several claimants for the office and 
the Government approved of the nomination of one Abdul Eadir^ 
a daughter's son of the original grantee^ and directed that ,he 
should hold the village^ adding that it was originally assigned as 
an endowment for the support of the Kaziship (exhibit I). In 
November 1862 the inam inquiry was extended to the village and 
the Inam Commissioner considered that the grant was apparently 
for the personal benefit of the holder, and confirming it accordingly 
as a personal inam in ignorance of the previous orders of 
Government on the subject^ enfranchised it and issued a title* 
deed (exhibits F and G). In 1865 the matter came to the notice 
of Government and after calling fpivA, repbrt, the' Government 
held that the right of the Kazi to,, the village depended on the 
British parvana or grant of 1779, _ and.: on 2<}th February 1866 
directed that, the title-deed, issued by: the Inam^Oommissioneiybe - 
cancelled, and that the village' be re^stere'd' ,'n<s an, endowment of ■ 
the, Madras KaziisHp (exhibit, IY);';'vIn:;;Se|)tem^ new ; 
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Kabonahaba Kazi transferred the village to the appellant under an instriiment 
of perpetual lease and a deed of sale and placed him in possession. 
The title*deed^ which the :;Grovernment directed to he cancelled 
not being produced, it was notified in the Fort SL George 
Gazette of the 27th May 1868 that it had been cancelled. In 
1872 the appellant claimed the wrecks within the limits of the 
village of Coromandel under the parvana or grant of 1760, and 
rejected certain terms offered by the Government in settlement 
of his claim on the ground that there was no law to compel Mm 
to accept them. On the 3rd April 1873 the Government referred 
to the perpetual lease granted by the late Kazi, as unauthorized 
and as nullifying to a considerable degree the intention of Govern- 
ment in continuing the gift of the late Nabobs and observing that 
there will always be a liability of the same thing happening so 
long as the endowment consists of an interest, in land^ resolved 
to resume the grant and to pay the Kazi^ for the time being, a 
monthly allowance equivalent to the net income derivable by the 
inamdar of the village per annum. The village was accordingly 
resumed in April 1873, and in October 1876 the Government 
directed that the whole of its net revenue be paid to the then 
Kazi. 

The appellant's case was that the tenure on which the village 
was held was personal, that the Inam Commissioner was right in 
enfranchising it as a personal inam, and that even if he was in 
error, it was not competent for the Government to cancel the 
title-deed once issued by him and to resume the village. He 
denied that the British Government issued any parvana in 1779 
superseding that of 1761, and pleaded that even if it did, it 
was not competent for it to do so. On the other hand it was 
contended for the Crown that the British parvana of 1779 was 
genuine, that it superseded that of 1761, that the village was thus 
confix^med only as an endowment for the Kaziship of Madras on 
service tenure, that it was upon that grant the ICazi^s right to 
the village depended, that its alienation to the appellant was im- 
proper and tended to defeat the purpose with which the grant 
was made, and that the village was therefore lawfully resumed on 
..the 3rd April 1873, the net indome derived from it being thence- 
v; forward paid to the itazi of ‘'.Madras for services rendered. The 
.x'Counserfor’ the Crown suggested also in the Court below that tlm ' 
,7;;^esumptiotipf the village’^as ah.-aot of State and appMecl fora ; 
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separate issue in regard to it ; but the Judge considered that the Kaeenakaea 
question was embraced in the second issue^ viz.^ whether the 
resumption of the mam by the Government is invalid and ultra 
vires The Judge upheld the contention for the Crown and 
dismissed the suit with costs. Hence this appeal. 

It will be observed that three paiwanas are referred to in 
connection with the original grant of the village, but none of 
them is now forthcoming ; and as they were issued more than 
100 years ago it might be presumed, as alleged, that they, had 
been lost. The finding of the Judge is that all the three par- 
vanas were genuine, that they were issued in 1760, 1761 and 
in 1779 ; that by the first the Nabob Walla, j ah granted the 
village on service tenure ; that by the second he granted it as 
personal inam, and that by the third the British Government 
confirmed the village subject bo the terms of the first grant, viz., 
on the condition of the grantee and his heirs performing the 
duties of Kazi in the town of Madras. So far as the first two 
grants are concerned^ the finding is not questioned in appeal and 
it is also sufficiently supported by exhibits 0, D, E and IV, of 
■which the substance is accurately stated by the Judge in his 
judgment. The contest in appeal is x’estricted to the British 
parvana of 1779. But that a British parvana did once exist and 
that it was relied on and accepted as the basis of title to the 
village there can be no doubt. The recital in exhibit B, which 
evidences the perpetual lease granted to the appellant by the 
Kazi of 1867 is that the village was granted as inam to my 
ancestors by Nabob Wallajah in the year 1760 to be enjoyed 
by them hereditarily by sons and grandsons and confirmed by 
the Madras Government in the year 1779/^ Again, in 1838, the 
then Nazi claimed compensation for cei’tain sources of revemte in 
the inam village of which the collection had been resumed by 
tie Government, and actually produced the British paxwana^ 
among other documents, in support of his claim. The corres- 
pondence which took place on that occasion between the Collector, , , 
the Board of Ee venue and Government shows, beyond doubt, that 
the then Kazi produced the British parvanavof'i779, relied upon 
it as authentic and alleged that- he 'once pledged it, with one,; , 
Sabapathy Miidali and since redeexhed-it, that at- the instance of 
the Government the Collector then fqrward't^^at; for inspection^ 
that from 1838 to 1849 it remained with4he''GoTammontpan^ 
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■Eauunaeaua. '-tliat ill January 1841 it was' returned to tlie Collector for delivery 
: to tlie then Kazi (exhibits' XI, XIII, XIV to-XVII). 

'^OTSTAtr ' ' Xnotlier point, wMcb is urged upon us is ’tliat it was 'not 
3?o» India, competent for the Madras Goyernment in 1779^ to alter tlie 
nature of the grant made by the Nabob Wallajah in 1761, two 
years prior to the cession of the Jaghire and that the position of 
the East India Company was at that time that of a mere Jagliir-^ 
dar. An ordinary Jaghirdar has no sovereign power and it is 
not correct to liken his status to that of the East India Company 
ill 1779. The relation between the Company and the Nabob 
Wallajah was of a political character regulated by saimads issued 
by him, and any act done, by them by virtue of that relation ivas 
clearly an act of State and governed by the principle laid down 
by the Privy Council in the case of the HJmt India Qomimny v, 
Sj/ed Alhj.{l) 

As regards the contention that the resumption of the village 
in 1873 was an act of State, we consider it sufficient to state for 
the purposes of this appeal that the alienation by the appellant'^s 
vendor of the endowment of his office cannot be upheld at all 
events beyond his life-time. As he died in 1868 we see no 
reason to question the resumption in 1873. 

The only point which remains for us to consider is the claim 
set up by the appellant to certain Mirasi rights and Menkaval 
lands in the village. No issue has been framed and no infor- 
mation is to be had from the original judgment on the subject. 
Exhibit A purports to convey to the appellant for value the 
single crop village Miras with all its income whilst exhibit B 
evidences a perpetual lease of the Melvaram right and the 
income appertaining to it. And exhibit B, which is a copy of the 
order whereby Government resumed the village, directed that it 
be struck out of the Inam Begister and classed under Jirayati, 
adding however that under that order there was to be no disturb- 
ance of the occupancy rights of any landholdex’, that the fu.ll 
assessment payable was to be levied and credited to Government 
and that, that was all. 'Whilst- thus the apparent intention ' was 
to '-levy ^ the Ml assessment and not to interfere with any 
ncoupancy right, there .is the averment in the written statement 
■ ,^that the. village has been in -the ■defandanPs possession since the 
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date of the resumption, It is by no means clear whetber under Kaetij^akaba 
exhibits A and Bj the appellant is , entitled to any and what 
Mirasi rights and Monkaval lands ' and^.if so> whether his claim 
thereto is .good as against the Crown and whether the Crown in 
any way interfered with it. We are unable to dispose of this 
part of the case without further inquiry and we shall direct the 
Judge to try the following issue and return a finding wdthin one 
month from the date of the receipt of this order. Both parties 
are at liberty to adduce fresh evidence if so advised. Seven days 
after the date of the posting of the finding in this Court will be 
allowed for filing objections. 

hsiie , — Whether the plaintiff has any and what Mirasi rights 
and Menkaval lands in the village of Corainandel — and^ if so^ 

Whether he has any cause of action as against the defendant 
and whether lie is entitled to any and what decree in respect of 
such Mirasi right and Menkaval lands. 

[The District Judge having returned findings on the above 
issues^ the appeal came on for hearing again and the Court deli- 
vered judgment as follows,] 

Judgment, — On the issues sent down the Judge has returned 
the following finding (1) that a certain mirasi perquisite bnown 
as Reddi Merai did attach to the Inam and was collected by 
former Iiiamdars ; but that such miras formed part of the Inam 
and was liable to resumption, and that plaintiff has no causa of 
action in respect of such mirasi perquisite : and (2) that certain 
Menkaval lands do exist, separate and distinct from the Inam 
lands, and that plaintiff has a right to recover them from the 
defendant. 

The plaintiff-appellant has put in a Memorandum of Objec- 
tions to the finding as to the Mirasi rights, and the defendant- 
respondent takes objection to the finding as to the Menkaval 
lands,. 

With reference to the Menkaval lands it appears from the 
record that 47-11-0 cawnies of land weve formerly allotted as an 
'Inam for the Head watchman of the vilia^:,'that pn Fasli'.1212' 
the said Inam was resumed and made-nyerio the:- Inamdar, the' 

Kazi for the time being of the mosque^Aqnit-rent bf Rs. 21J-11-8 
per annum being fixed thereon. /This^qjiit-a^ant -^as by'. . 
the Kazi for the time being and by .the- plaintiff up to the /year 
1873 wln^n Government resumed the 'The 
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EABTJKAisiJiEii M&lmmm of tta said M© 9 teaYal:liait|& ms p4id "by the ^ cultivators 
V' first to'theKaai and-theti;to;hi;sV^^^ preseiafe plaintiff. 

. Seokbtauy defehdaht^s ' 4th witheSS-''wa4 -karnam'of the village of Cora* 
BoalKBiA* mandel from 1877 to 1886^,, He deposes that before the resump** 
tioB of the village the raiyats who cultivated the Meahaval lands 
paid varam to the Inamdar^ that the Inamdar paid to Government 
a fixed amount for the Menkaval lands, whether the lands were 
cultivated or notj, the Government having nothing to do with the 
raiyats who cultivated the said lands before 1877 when they 
issued pattas to them, The order of resumption makes no 
reference to the Menkaval lands^ but directs the resumption of 
the village which was originally granted as the endowment of 
the Kazi and tlie payment to the Kazi of a monthly allowance 
equivalent to the net annual income of the village. 

Tiie grant of the Menkaval Inam to the Kazi in Fasli 1212 
was an act entirely distinct from the grant of the village as an 
endowment of the Kazi and appears to have been an act of grace 
by the then Government. That grant never having been resumed 
or cancelled the issue of pattas to the raiyats was tiUra vires. 
Government are entitled to the sum of Rs. 213-11-8 per annum 
from the plaintiff who alone can deal with the cultivators of the 
Menkaval lands. 

With reference to the plaintiff^s claim that the village is a 
Mirasi village and that he has a right of occupancy in the whole 
village, we observe that there is no satisfactory evidence of tfie 
exercise of any Mirasi right by any of the plaintiff^s predecessors 
in title. We have been referred to exhibits G, VIII and XX as 
showing that the Kazi exercised Mirasi rights. Exhibit G is an 
extract from the Inam Register^ 1862^ and contains a remark 
made by the Inam Deputy Collector that the Shrotriemdars are the 
Sub-Mirasidars of the village. What the meaning of this state- 
ment is not apparent^ but it is a mere expression of opinion and 
is'of no value as a piece of evidence. Exhibit VIII is an extract 
from the Minutes of Consultation of the Madras Government, 
dated 26th September 1854, and wshows that Govemmeiit repiicli- 
,^ated the. right of the Kazi to dispose by sale of any of the lands 
included in the Iimin village of Coramandel, on the ground that 
the grant was a service' and not a personal gra/iit. Exliiliif; XX 
is the report of the Tah'sildar to the Collector in Fehrunry IbT'L 
In that report he states' that- the Imimhr aiul thcj Izaradar 


fOL. XIT.] 


MADEAS SBEilS. 


4S9 




received Eeddi Merai at tlie rat© of 2 measures per kalam and 

have -sold. land^. wliicli.. iie^ eooH 
not liave done^ if lie were entitled to Mel vara m alone^ tlie. 
Talisiidar concludes that the Inamdar possessed the KucKvaram 
right also. We cannot attach any weight to this vague expression^ 
of opinion in the face of the strong oral evidence adduced' by fche.: 
defendant to show that the village is not a Mirasi village and that 
/ the: Inamdar possessed no Mirasi rights. 

The plaintiff will be entitled to a decree for possession of the 
Menkaval lands. In other respects the decree of the Lower 
Court is confirmed and the appeal dismissed with costs. 


PRIVY COUNCIL. 


'im BA JA mELA^^^ : PirmoNEE,^ 

AND 

SRIMANTU MALLIKARJUNA, Deoree-holdeb, 

On petition relating to an appeal from the High Court at 

Madras. 

Privy Council — Practice — Refusal of rehearing — res noviterJ^ 

The judgment of the Judicial Committee reported to and confirmed by Her 
Majesty iif Council cannot be re-opened only for the reason tbat new evidence 
■ /iS'' .'forthcoming. 

In re Bao(l) referred to. 

Petition for rehearing an appeal from a decree (18th August 
1885) of the High Court. ' ' 

In 8rimct/ntu Raja Yarlagaddu MallUcarjuna y. Srimanta 
Baja Yarlagadda J)urga{2) on the question of the partibility or 
impartibility of a raj estate, the judgment of the High Court was 
reversed on appeal to Her Majesty in Council in March 1890. 

The District Judge of Kistna dismissed the suit which the 
present petitioner brought in 1880 to hafe the Deyarakota 
Zamindari declared partible. That was the principal matter j but 
he also, as to a money claim declared the right of the plaintiff 


* Present t Lords Watson, HobhoUse, M^oNAiSHTiiiry/and Mosais; and Sir,. 
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to a tliird sliare, amountitig to Es. 1,806. The High Court 
reversed his decision holding the ordinary law to he applicable 

to tlie zamittdari. As to the money the parties by oonseB,t 
accepted oa the appeal a decree for Rs. 2,210 instead of the 
above. Ob the appeal to Her Majesty in Council, the Judgment 
of the High, Court was reversed, and the estate was declared to 
be ioipartible, the decree of the Subordinate Judge being restox*ed 
in its entirety. 

Mr. J, Bighjj Q.O. (with whom was Mr. J. H. A, Bmnson) 
supported the petition on notice to the decree-holder for a re- 
hearing of the appeal on the ground that since the decision, 
documents affecting the merits had been found to be in the 
custody of the Board of Revenue at Madras. It was also added 
that the effect was that the part of the decree of the High Court 
made by consent, viz,, as to the Rs. 2,210, had been set aside, 
and the amount decreed by the first Court, viz., Rs. 1,806, had 
been substituted. 

Lord Watson referred to the refusal to rehear the Nazvid 
case in re Ajpfa Eao(l), and said that a judgment of their Lord- 
ships reported to and confirmed by Her Majesty in Council could 
not be re-opened merely because new evidence was forthcoming. 
A rehearing of an appeal decided by the Judicial Committee 
and followed by the order of Her Majesty in Council could only 
be granted in the cases referred to in the above decision, and in 
the event of some misprision having occurred, as for tUBtance, 
the terms of the decree adjudicating something which had not been 
in the view of their Lordships^ Board, or which they had not had 
the means of deciding, .or where the decree did not carry out the 
terms of the judgment. In this case nothing of that kind had 
arisen, and as the litigation had been going on for years, it 
seemed hardly credible that documents of great moment in the 
custody of a public office could only have been discovered after 
"three judgments. 

' ^ Counsel said that it had been stated in an affidavit that Iris 
■ clients, did not know of- the existence of these documents until 
; September last ; and they seemed to disclose new matter. He 
'referred to Dunlop(2) in, which, in the year 1822^, after 

, a, decision of the House', of Lords, the suit was remitted to the 

borck' kuvmlByA.f lY, yoI. 55, p» 475,, 
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Court of Session in Scotland for inquiries' to be made upon 

liOED Watson said that the second ground in tbe petition, 
as to a variation between the amount in the- decree co'useoted to, 
and that in the decree which, -had" -been -restored^ involved only 
about £30; far less than what the costs would be. 

Mx\ J. D. Mayne for the decree-holder was not called upoin 

Loan Watson in giving judgment said that their Lordships 
had come to the conclusion that^ so far as the petition re- 
ferred to the production of new evidence and a rehearing of 
the case on the merits^ the application was altogether incom- 
petent. So far as regarded the other point there was a difference ; 
but^ looking to the small amount involved, they would not be 
warranted in recommending Her Majesty in Council to remit 
this case for a rehearing. Under the circumstances they would 
make no order as to costs. 

Solicitors for the petitioners : Messrs. Richardson and Sadleir. 

Solicitors for the decree-holders ; Messrs. B, and T. Tasker, 
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APPELLATE CIVIL— PULL BENCH. 


Before Sir Arthur J*. H, Collins j Kt., Chief Justice^ Mr, Justice 
Muthmmi Ayyar^ Mr, Justice Parker, and Mr, Justice Shephards 

EAMAYYAE (Defendant), Appel'lant, 

V, 

VEBAOHxiLLA (Plaintiff), Eespondent. 


1890. 

Decem'ber 13. 


Ment Petovery'Actr-Act VIII of 1865 (Madras), ss. 3, 4, 7, 8, 9, S7— Suit to 
e%force exchange ofpatta and mndhaVka — Amendment ofpatta. 

Held hy Collins, 0,J,, Muttusami Ayyar and FarJcer, J,J,, (Shephard, I., diss-.) fciiat 
at! ordinary Oiyil Ooart lias jurisdiction to entertain a suit to enforce acceptance 
of a patta and execution of a miio'halka. Held further that if the patta which 
has been tendered is found not to be a proper one, such a Court cannot amend 
it and direct the tenant to execute a muchalka corresponding with it as amended, . , 
btit can, in a suit properly framed for that purposed-pass a decree declaring' what 
is a proper patta. . ‘ ' * ' ' ' ^ 

Second appeal against tk© deoreo, o£ .S.' .T. McCarthy, District 
Judge of OMnglepat, in appeal suit, Nd.’ 33 of 1889, oonfiming! 

* , Second Appeal No, l63|.Qf /r .. •* 
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■Bjlmatyae the decree of 0. Snry Ayyar, .■District MtmBif of Olimglepiit^ in. 

; Suit by a landlord ’ against- Ms tenant to, enforce the^ accept- 

ance 'of a patta tendered. by Mm or any.patta wMoh the Court 
may deem proper and the execution by the defendant of ' a 
corresponding machalka. The defendant admitted tender of a 
pattaj but pleaded that it was not such a patta as he was bound 
to accept. The District Munsif directed that the patta should 
be amended and decreed that the defendant should accept it as 
amended, &c. The District Judge on appeal confirmed this 
decree. The defendant preferred this second appeal. 

This second appeal having come on for hearing before 
Collins, OJ. and Best, J., their Lordships made the following 
order of reference to the Full Bench : — 

Oedee of EErEEENCE TO FuLL Bs^OH.— It is .objected, on 
behalf of the appellant, that the suit should have been dismissed 
on its being found that the patta tendered was not a proper one 
and that the District Munsif had no power to amend the patta. 

This contention is in accordance with the dictum in Namsimha 
V. Saryanam^a7ia{l)f where, in remanding a suit (for enforcement 
of acceptance of patta and execution of a corresponding muchalka) 
for disposal afresh after amendment of the plaint by the addition 
of a prayer for a declaration of the plaintiff^s title, it is said that 
plaintiff can only be entitled to such declaration if he succeeds 
in proving that he has before suit tendered a patta in the form 
in which the defendant was bound to accept and it is added 
it is not competent io the Court trying this question to exercise 
ike power of amending the patta Y?}ii6h the Collector has under 
section 20 of the Act/*^ e.e., Madras Act YIII of 1865. 

On the other hand, in Maswara Doss v. Pungavana Chari(2)^ 
it has been held that a Civil Court has jurisdiction to modify a 
patta' when it is found improper, and to enforce the execution of a 
, corresponding muchalka. The former case was considered in 
the latter and held to be reconcilable with the decision in the 
, latter, on the ground that the observation in the former that the 
Court was not at liberty to* amend the patta, ^""had reference to ' 
, the : frame of the plaint in' that particular case and the form in 
which a declaration ought tp-be made with reference to and 
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it is added we also find that Karim v, Muhammad Kada^Hl) ‘Bamayyar 
was not cited and overruled in NaraBimkaY^ Buryanamyana^^^),^^ Teba^^haila 

Karim v« Muhammad Kadar(l) merely decided tliat a suit to 
enforce acceptance of a patta is maintain able in tlie ordinary 
Civil Courts. The further question wlietlier the Civil Courts 
can amend the patta sought' to be ■ enforced waS' not then under ^ ' ■ ■ 
consideration. Further^ it does not seem to [us that the obser- 
vation in Narasimlia v. Suryanarayanai^) as to the com.petency 
of the ordinary Civil Courts to amend a patta can be given the 
restricted meaning assigned to it by the learned Judges who 
disposed of the subsequent case. Baswara Boss v. Pungavana 
Chari{Q), There is thus^ in our opinion, a conflict of decisions 
which requires a reference to a Full Bench of the question 
whether an ordinary Civil Court has power to amend a 
patta/’ We think it would be as well to refer to the Full Bench 
at the same time the question whether an ordinary Civil 
Court has jurisdiction to entertain a suit for acceptance of patta 
and execution of muchalka ” — as to which a doubt has been ex- 
pressed in Narasimka v. 8uryanarayana{2)j and the correctness of 
the decision on the point in ffanm v. Muhammad KadaT{\) is not 
free from doubt. 

This second appeal came on for hearing before the Full 
Bench , consisting of Collins, O.J., Muttusami Ayyar, Parker, 
and Shephard, JJ. 

Parthasaradhi Ayyangar for appellant. 

Srirangachariar for respondent. 

Muttusami Ayyar, J. — The first question referred for our 
decision is whether a suit to enforce the acceptance of a patta can 
be maintained in a Civil Court, and I think it should be answered 
in the affirmative. So early as 1879, it was held by a Division 
Bench of this Court in Karim v. Muhammad Kadar{l) that the 
' suit is cogni^iable by a Civil Court. In 1889, however, another 
Divisional Bench expressed a doubt in Narasimka v. Suryana-^ 
rayarm{2) as whether the suit would lie in. a Civil Court ia- 
asmucli m the duty of accepting a patta 'and giving:" a muchalka 
was one imposed by statute and a special remedy for enforcing ■'> 
it was prescribed by the same statute.'"' It' was, however, observed 
that the object of Act Till of ISfiSTn'requiringJhe, exchange 
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Eam^tyae of 'patta and’muolialka was'. -to insure -the existence 'o! evidence 
TBBAcmixA. terms of the^hoHing, -and as a landlord couM^ oH: a proper 

occasion arising, certainly- maintain a declaratory suit, so, in-suola 
' ' ■ ' / suit, he might>btaiii by wny of, consequential Telief, the delivery 
of a mnchalka corresponding to the patta tendered by him. 

The. ground... of. ...this reference is,. ...the , ..do.ubt ..'.expressed,... .,a.s., 

stated above. 

In the recent case of Vallanee v. FaUe{l), it was pointed out 
by the Court of Queen^s Bench that the question to be considered 
in cases of this description is whether the provisions and the 
object of the particular enactment under consideration disclose 
an intention to create a general right, which, may form the 
• subject of an^ction or to create a duty protected by a particular 
remedy. Beekford v, flbo<i(2)' stated the general rule to be this — 
where a statute creates a; new offence or gives a new right and 
prescribes a particular penalty or special remedy, no other 
remedy can, in the absence of evidence of a contrary intention,, be 
resorted to ; but where a statute is confirmatory of a pre-existing 
right, the new remedy is presumed as cumulative or alternative, 
unless an intention to the contrary appears from some other 
part of the statute. The learned Judges, who decided the case 
Karim v. Muhammad Kadar(B)f appear to me to have kept in 
\dew the foregoing principles. After referring to section 8 
of Act VIII of 1865 and to the value of a patta as the pre- 
appointed evidence of a tenancy and its terms, they say that, 
when the action of the tenant precludes the landlord from doing 
' ■ what the law enjoins upon him, and without which'he is dis'ablad 
from making use of any of the summary remedies under the 
Act, he will have his right of action to compel the tenant to do 
that which will enable the landlord to conform to the law, unless 
. such right of action is taken away by the other provisions of 
the law, 

' ■ Again section 7 of Act VIII of 1865, which -was held to be 
of general application by -a Full Bench in Gopaiasawm'i/ Mudellp 
V, Mulihee (xopalkf{4i)^ constitutes the acceptance of a patta by 
the tenant or the tender - by ^ the landlord of a proper patta in to 
a condition ' precedent to the .right to enforce the terms of a 
.tenancy. Thus, the right which the section deals with is the 
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ordinary civil right to recover rent or to enforce the other terms 
of the tenancy j and the jural relation of which the contents are 
to be evidenced by the patta is that of landlord and tenant. 
Both the right and the jural relation are not created by Act VIII 
of 1865, but are a pre-existing civil right, and a legal relation 
over which the Civil Courts have always exercised jurisdiction, 
Again, the duty to exchange patta and niuchalka was not fii'st 
created by Act VIII of 1865, but it was created in 1802 by 
Regulation XXX of 1802, Nor is the relation of that dirty as a 
pre-requisite of the right to recover rent, the creature of the 
Rent Act j inasmuch as section 9 of Regulation V of 1822, directed 
that suits for arrears of rent be dismissed where no patta had 
been granted. 

The question then before us i$ one of an act of the Legisla- 
ture dealing with a pre-existing civil right and confirming it 
together with a pre-requisite of the right of action by which that 
right is protected. It is therefore governed by the general rule 
that, when a statute confirms a pre-existing right, the new re- 
medy is to be considered as an alternative one in the absence 
of a provision of law to the contrary. 

Turning again to the nature, the object and the provisions of 
Act VIII of 1865 there are distinct traces of an intention to create 
a cumulative remedy only. It will be noted that both sections 
8 and 9, which prescribe suits to be instituted before Collectors, 
declare them to be summary suits. Seeing that by Regulation 
V of 1822 summary jurisdiction was conferred upon Collectors 
without taking away the jurisdiction exercised by the Zillah Courts, 
and seeing also that Act VIII of 1865 purports to consolidate and 
improve the px^e* existing rent law, the inference is that the word 
^ summary ^ negatives an intention to take away the jurisdiction, 
which the Civil Courts had theretofore exercised and denotes on 
the contrary an intention to create an alternative or expeditious 
i^emedy. Thex^e is another reason which appears to me to confirm 
this view. Section 7, which is. of general application, makes the 
.. . exchange of patta. and nmchalka, a. conditiom. precedent not 'only,, 
to the landlord pursuing the special ramedies.available under the 
Act, but also to his- instituting suits; for arrears of rent and for 
rates of rant which are declared by section 87 to. _be cognizable^^; 
by Civil Courts. If the view that’ sections ^8 and 9; create an 
elusive juiisdiotioii in Oolleotors over suits' tQ'-bnfpwe.tke accept- 
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t ailoe of a patta were to prevail, it would contraveua tiie ordinary 
rule tt.at, wlien a 'Civil Court lias jurisdiction in respect of a civil 
rigM, a suit to enforce a condition precedent for the purpose of 
preserving that right is as much a suit of a civil nature as a suit 
to recover the produce of that right, or to recover compensation 
for its infringement after it has become actionable. As regards 
the suggestion that Collectors may have been considered to pos- 
sess a special aptitude for dealing with rent suits and determining 
rates of rent with reference to the provisions of section 11, I do 
not attach weight to it, first, because appeals are declared by the 
Act to lie from the decisions of Collectors to the District Courts ; 
and secondly, because section 87 expressly saves the right of the 
landlord to sue in the Civil Courts for arrears of rent and for set-» 
tling rates of rent. The strongest reason in support of the view 
that the remedy is cumulative is the history of rent law in this 
Presidency prior to the enactment of 1865. In Oopalasawmy 
Mudelly v. Mickhee Gopalier{l)j which is a Full Bench decision, the 
learned Judges discussed at length the relation of Act VIII of 
1865 to the prior state of law on the subject, and all the Judges 
agreed in the opinion that Act VIII of 1866 created only an al- 
ternative remedy and did not oust the regular jurisdiction of the 
Civil Courts. Mr. Justice Holloway observed that the key to the 
construction of Act VIII of 1865 is the existence of two coinci- 
• dent processes, one called summary and the other regular. Again 
Mr. Justice Innes, who took part in the Full Bench case, said in 
Karim v. Muhammad Kadwi*(^) that the language of section 9 
appeared to be merely permissive of the right of the landlord to 
adopt the summary remedy and not to shut him out from the 
remedy by regular suit, and that the remedy by summary suit 
was originally given as an alternative, and that there is nothing 
iU' Act VIII of 1866 to show- that the landlord Is debarred tin 
remedy by regular suit. 

^ ^ The improvement introduced by the Act consists only in al* 
lowing appeals' from the decisions of ' Collectors and thereby 
giving a finality to such decisions instead of allowing them, as - 
was' previously the case> to be reversed in regular suits, thus, con*- 
, verting, what was 'under the prior law, a Bummarj remedy in its 
, , atncteehse into an alternative remedy. ' 


' (i) 7 mmsm., nm '■ (2) 
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Furfcliermore^ it is iuciimbent on a Ci^il Coarti wlienevex* tlie MmAvrm 
landlord sues to recover rent to ascertain, hy reason of secfioii 7 ?bmchai& 4 * 
tbat tlie landlord has tendered a proper' patta and to decree rent 
Or dismiss the claim according as it finds that the patta tendered 
is or is not a proper one. This being so, it is not clear why the 
landlord cannot sue to have it declared that the patta tendered 
is a proper one and to claim the execution of a imichalka, as the 
only consequential relief whiclx he is at the time of suit in a 
position to demand, 

xigain it was open to the landlord under the Eegulation of 
1802 to eject a tenant for non-acceptance of a patta and to the 
tenant to claim damages for non-tender of a patta, . and this 
shows that the observation in Nai^asimha y, SurycLnarayanall) 
that it was Act VIII of 1865 that created a duty to accept a 
patta and execute a muchalka can be supported only to the 
extent that it recognized a pre-existing duty and provided 
summary suits as alternative remedies available for its enforce- 
ment. The conclusion to which I come is that the exchange of 
patta and muchalka is a statutory prerequisite of the right to 
enforce the terms of a tenancy, that the duty to e€eot such 
exchange is an incident of the relation of landlord and tenant, 
that the suits prescribed by sections 8 and 9 of Act VIII of 
1865 are declared summary in the sense that they do not oust 
the ordinary jurisdiction of Civil Courts, and that these tribunals 
are competent to entertain suits for the acceptance of a patta on 
the ground that it is a specific relief necessary to keep alive 
the landlord's ordinary civil right to enforce the terms of the 

tenancy. ‘ 

The second question referred for our decision is whether the 
Civil Courts are competent to amend the patta tendered when it 
is not a proper patta. The ground of reference is the conflict 
between Warasimka v. 8uryanamyana(l) and Easwam Doss v. 

Fungamna Ghan(2). The only form in which Civil Courts can 
.award specific relief under the general law is by passing a decla- _ ■ 
ratory decree when no consequential^ relief can bo demanded. 

/Under, section”' 7 of Act VIII of 1865, it is corppetent to aSk^ 
for a declaration that the patta tendered ' is ^ n proper ' one , 
part of a decree for arrears of-xent* ’Under the concluding ' , 
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^mkYYAK part of section 87 of the same 'Act, suits maybe iiistitutcc! ia 
Tidactama * Courts regai’ding rates of rent. It is also competent- to a 
* landlord to institute a suit 'to liave it declared that a patta 
tendered is a proper one under section 42 of the Specific Belief 
Act. In suits in which it has to be decided whether a patta 
tendered is a proper one, it is often necessary to come to a- 
finding as to what a proper patta is. If the plaint asks for a 
declaration that the patta tendered is a proper one, and if not 
what a proper patta is, there is no apparent r^easoii why the 
Court should not make the alternative declaration if necessary. 
But it is only by making a declaration that the Civil Courts 
can indicate the necessary amendment, although they ar*e not at 
liberty to direct under the general law that the patta be amended 
in a particular manner and that the tenant do execute a niu- 
chalka corresponding to the amended patta. Under the general 
iaw% the tenant is undOr no obligation to execute a mnclialba 
until a proper patta has been tendered, and the power to substitute 
for the patta actually tendered a proper patta and thereupon to 
direct the execution of a mnchalka corresponding to it, is a 
statutory power conferred only on Collectors as a matter of 
procedure prescribed by section 10. 

I would therefore answer the second question by saying that 
a Civil Court can declare what a proper patta is in a suit 
properly framed for that purpose, but cannot amend the patta 
and direct the tenants to execute a mnchalka corresponding to 
the amended patta. 

Collins, O.J.— I concur in the above opinion of Mr. Justice 
Muttusami Ayyar. 

Parxee, J. — The questions referred to the Full Bencli are : — 

(1) Whether an ordinary Civil Court has jurisdiction to enter- 
tain a, suit for acceptance of patta and execution of muchalkr ? 

^.(2) Whether an ordinary Civil Court has power to amend 
a' patta ? ' ' ■ ; ■ ■ 

The reference has become necessary in conscquetico of the 
: deoiaipn inJ!{armimha v. 8urymam^ma(l) that a Civil Coiirl liiicl 
not , the same power to amend a patta, as a Collector Iimb uridor 
Section 10, Madras Act VIII of 1865, — which appears to be in 
' conflict _ with the course of decisions in this Presicieiicy. Tlicj 
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doty of exeliaiiging pattas and muoKalkas was not first im- 
posed by the Act of 1865, but was a statutory obligation first 
imposed on landholders by Regulation XXV of 1802, s. 14, such 
landlords being by that section rendered liable to suit in the 
adawlut for failure to comply with the obligation. Regulation 
XXX of 1802 authorized a prosecution in the Court for refusal to 
cleliyer a patta. Regulation XXVIII of 1802 dealt with recoTery 
of arrears of rent by summary process, and powers of summary 
inquiry and by regular suit were vested in the Zillah Courts, 
Regulation V of 1822 enabled Collectors for the first time to 
take primary cognizance of summary suits cognizable by Zillah 
Courts and made the tender of a proper patta, a pre-requisite of 
the right to recover rent, but the jurisdiction of the Zillah Courts 
w^as not taken aw'ay. These Eegulations were repealed by 
Madras Act VIII of 1865, the preamble of which states that it is 
expedient to. ^^..eonsoUdaie and simplify various laws whichJiave’ 
been passed relative to landholders and their tenants, and to- 
prmide a urdforin process for the recovery of rent. There is no 
section in the Act wdiioh expressly takes away the jurisdiction 
hitherto vesting in the Civil Courts, and section 87 expressly 
reserves the right to sue in the Civil Courts for arrears of rent or 
revenue. The concluding part of the section, moreover, clearly 
indicates tlmt there is another class of suits (other than suits 
for arrears of rent or revenue), which will still remain cognizable 
by the Civil Courts, vis. : — suits regarding rates of rent, and it 
is difficult to see what class of suits can be here referred to, unless 
it be suits to settle or declare the terms of a tenancy, in other 
words to decide on the correctness and propriety of a patta. 

The whole history of the rent laws in this Presidency seems 
me to show the intention of the Legislature has been to provide 
alternative remedies— summaiy and by regular suit ; and it is 
liilBcrilt to suppose that if the Legislature in 1865 intended to 
lake away a remedy which had been in existence for half a 
century^ it 'would not have done so in express terms instead of 
leaving xkii ondter obscure, and to be': gathered by mere inference 
E'n*l iriiplicutioTi. The purport' of the Act was merely to consoli- 
date aiuJ simplify existing laws And to'provide 'a' uniform process 
for the 'recovery of rent. The 'providing -of a uiiiforin ptoeess to- 
rent wns clearly regarded 'as' consistent with the-alterna-- 
tive rciucciy of suite for rent in a-.Givil'-Gourt 87). _ 
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I can see no reason to-dissenfc from tbe principles laid down 
by tbe Full Bencb of this Court in 1874^ Gopalasawmn Miuhllif v. 
Mtikkee 6opaMer{l)^ and since followed in Karim r. Muhmwmmi 
,KadaT (2), w^Hch decisions do not appear to have heeii hroiiglit 
"to the notice of the learned Judges who decided Narmintha v. 
B'wryanavayana (3). ■ I would answer the first question referred 
in the affirmative. 

Upon the second question I agree with Mottiisami 
that if the patta which has been tendered is found not to be a 
proper one^ a Civil Court cannot decree that the landlord sledl 
tender an amended patta> but should simply pass a declaratory 
decree. 

SnEPHAnn^ J. — The questions raised by this reference turn on 
the construction to be placed on the Act VIII of 1865 and the 
Regulations superseded by that Act. By sections 3 and 4 of the 
Act of 1865 the duty is imposed on the samiudar on the one 
hand and the tenant on the other of exchanging written engage- 
ments in the sha<pe of pattas and mucliaikas. Sections 8 and 9 
indicate the remedy available to the tenant in case of the land- 
lord’s default and to the landlord in case of the tenaiitbs default^ 
the remedy in either case being by summary suit before the 
Collector. The following section declares the course to be adopted 
by the Collector in dealing with such suits. The three sections 
taken together show that the aggrieved party is to have his 
remedy by way of specific relief. If the patta or muchalka 
tendered by the aggrieved party is not a proper one> there is 
to be an inquiry in the manner prescribed in the 11th section^ 
accoi’diiig to which in the absence of evidence of express or 
implied contract or of usage the Collector is, in setting the terms 
of the holding, to have regard the rates established or paid 
for neighbouring lands of similar description and quality/^ 
The patta thus settled by the Collector, the defaulting party is 
to ' be directed to accept. Considering the Act by itself and 
without reference to previous legislation, 1 think there caii be no , 
doubt' that the specific relief provided for by the sections just 
mentioned,, was intended to be sought only in the Court of the 
•Collector.' In view of the peculiar nature of the inquiry {Mkka* 
Mngamstha Ayyar v. Qppala Ayyan(4s)) which may include the 

AA.V :(1) ; ' ' (2) LIi.B., 2Mad., 89.' 
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qiiestioa wliafc^ under tlie circnmstaaces, .of the case^ is a fair and 
jtt,st rate of rent, one can well understand that the duty of enter** 
ing upon it should be cast upon the Collector and not upon a 
Civil Ooiirk In Gojyalasimmy M%ddl^ v. Mukkee GopalierQ.)^ 
where the applicability of section 7 of the Act to suits for rent in 
a Civil Court was considered^ there was in favour of the view 
adopted hj the majority of the Court the strong circumstances 
that, in. the section itself, there were no words indicating an 
intention to restrict the operation of the section, and on the 
contrary section 87 expressly saves the- jurisdiction, of , the Civil 
Courts in the case of suits for rent.- In , the present case it is 
otherwise, for the Collector is named in each one of the sections 
raeiitioned and there is no such saving. ..clause. It is ' to .-be 
rcmeiiibered that it is not the ordinary ’ remedy for the breach 
of a. statutory duty that is in question. It may well be that a 
liiiidiord lias his action for damages on the tenant^s refusal to 
accept SI proper pattsi, and that for that purpose the Civil Court 
is open to him, while it is only the Collector that can be called 
iipoii to adjudicate on the questions which may be raised under 
aeotioii il of the Act and make certain between the parties the 
terms of the holding, which terms may previously have been 
utterly indefinite. The cases turning on the construction of 
statutes^ prescribing a penalty for the breach of some duty 
iriiposed thereby, have nob therefore much bearing on the case. 
Thif previous legislation is conbained in the Eegulabions' XXVIII 
iiTid ,XXS of 1802 and V of 1822, all of them repealed by the 
Acd of 18C?5j wiiieli Act, according to the preamble, was passed in 
onhif-r to consolidate and simplify various laws which have been 
|.nssod relative to landhoitlers and their tenants. 

TJm l{egaiatioiis XXVIII and XXX of 1802 were passed on 
» I' fie seme di-iy, and the object of the latter was the protection of 
I lie tcimiiis. For that purpose it was provided by section 2, as 
it is iu section 3 of the present Act, that zamindars and their 
laiimitiS siioiild cjxchtwige pattas and muchalkas. , In the case of 
the tenant refusing to perform .this duty, it was provided that 
the proprietor slitiiikl be entilM' to . grant ' the Ja.tid to other 
ptrsoiis {wtiuii 10). In the case of default on The. part of' the 
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landlords, provision was made in section 8 tliat they shall be 
liable to prosecution in the Court and shall, on proof of such 
refusal or delay, be also liable to pay such damages, &c.” 

The next section provides a rule for the settlement of disputes 
about rent, similar to that now provided in section 11. The 
Court named in the Eegulation was the Adawlut of the Zillah, 
the only Court of Original Jurisdiction then in existence. There 
is nothing to show that the form of action, or the remedy con- 
templated by section 10, was any other than the ordinary remedy 
of an action for damages, similar to that mentioned in other 
sections of the two Eegulations of 1802 (see sections 1 /, 2-9, 40 
of Regulation XXVIII and section. 14 of Regulation XXX). The 
action was not of a summary nature, such as that provided in 
section 84 of Regulation XXVIII. There was no corresponding 
provision for an action for damages against the tenant. 

By 1822 it was found that the Regulation of 1802 was in- 
sufficient for the due protection of the raiyats, inasmuch as the 
powers they vest in landholders are prompt and summary, while 
efficient redress for the abuse of those powers must frequently 
be sought by the institution of a regular suit, to the expense of 
which the means of raiyats in general are inadequate ; and it was 
deemed expedient to invest Collectors with authority to take 
primary cognizance of all cases which, under the provisions of 
those Regulations, were cognizable by summary suits in the 
Courts of Adawlut. By this Regulation a clear* distinction is made 
between the jurisdiction of the Zillah Court and the Collector, 
and an appeal to the Judge from the decision of the Collector 
passed under the Regulation is granted. By section 2, Collectors 
were authorized to take primary cognizance by summary proce.s8 
of all oases, which, under the Regulation of 1802, were sumitiarily 
cognizable by the Zillah Courts. Except in section 8, there is no 
provision for an inquiry into the rates of rent and under that 
section the inquiry is to be conducted by the Collector. I’liero 
was no such provision in the Regulation of 1802, nor was there 
any absolute ueeessity for a suit having for its object the aseer- 
tainment of the terms of the tenant’s holding, because the land- 
lord had his. remedy by ejectment and the tenant his remedy iu 
(kihages, and under those Regulations the exchange of patta and 
^uchalka was .not. made, a-cpn^tion precedent to the maintenance 
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of a suit for rent, tlien^ it is tlie case^ as I tMnk it is ttat tie Bamaxyae 
particular proceediag indicated by sections 8 and 9 of tie present 
Act originated only witli tie Regulation of 1822^ it may be said 
tliat the Legislature has been consistent throughout in making 
the Oolleotor the tribunal^ before which such proceedings are to 

be conducted. If this is not the case, I would still say that the 

eYident intention of the Legislature has been to give the Collec- 
tor exclusive cognizance in proceedings having for their object 
the ascertainment of the terms of the tenant^s holding. It may 
be said that this intention was not effectively carried out by 
section 2 of the Regulation of 1822, because it does not .appear 
that any of the suits mentioned in Regulation XXX were summary 
suits, and because the language used in section 2 does not pos- 
itively take away pre-existing jurisdiction. With regard to this 
latter point there is in favour of the view that the Collector was 
intended to have exclusive jurisdiction in summary suits the 
circumstance that, while section 2 expressly gives him primary 
cognizance of the suits that were theretofore cognizable by the 
Zillah Courts, a later section gives to the latter an appeal from 
his decision. It is hardly to be supposed that the Zillah Courts 
not then any longer the only Court of Original Jurisdiction^ 
should have been intended to retain the primary cognizance of 
suits, in respect of which when tried by a Collector an appeal lay 
to it. With regard to the question as to what suits it was in- 
tended to transfer to the Collector under section 2 of the Regulation 
of 1822, it is not necessary in my opinion to consider it. In 
framing the consolidating Act of 1865, it would appear that the 
Legislature either assumed that the Collector had liitherto had 
jurisdiction in the suits mentioned in sections 8 and 9 of the Acfe 
or designed to give the Collector such jurisdiction. In either , 
view I think it is clear that it was intended that the jurisdiction 
should be exclusive. 

I have already referred to the significant provision' made' by 
section 87 of the Act saving the jurisdiction of the Oivil Courts' ^ > ■ 
in' suits for arrears of rent or revenue ^ only. In • my opinion a , 
consideration of the previous enactments strengthen the view, 
which I should have taken on a," perusal of the Act of 1866 ^ 
taken by itself. ■ / 


diction 


By the question " whether an ordinary Oivil Court h§s juris- ^ 
Won, to entertain' a suit for acceptance of patta and execution 
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EAMAYyAK of muohalka,” I understand tliat it is asked wketker the suit pro- 
*■ Tided for in section 8 or section. 9 of the Act can be entertained 
Vedaohalia. ^ question, I think, for the reasons giTcn, 


should be answered in the negative. 


appellate civil. 


Befm'e Sir Arthur J. H. Collim, Kt., Chief Justice, and 
Mr. Justice Varher. 


1891 

April 2, 
Feb. 23. 


JANAKI (PiiAiNTiFF), Appellant, 


V, 


DHANU LALL and anothee (Dependants), Respondents.^^ 


IS'iiceBSsion Act — Act X of 1865, s. 187 — Mindu Wills Act-'^Act XXJ of 1870, 
s. 2 — WsMe of deceased Hindu — Legal fe^reseniative. 

A Hindu, who was one of the defendants in a suit, died leaving a will. The 
executors appointed bj the will did not take out probate ,* and the propertj of 
the deceased came into the possession of his divided brothers, who wore there- 
upon brought on to the record of the suit as the representatives of. the deceased 
defendant. A decree was passed for the plainti:lT by consent. The mother of the 
deceased who would, apart from the will, have been his legal representative, now 
sued to set aside the above decree, having previously obtained a declaration that 
she was entitled to the property of the deceased in a suit against his brothers 
above referred to : 

Held^ that the plaintiff was not entitled to maintain the suit. 


Appeal against tlie judgment of Bestj J., in civil suit No. 188 
of 1889, on the file of the High Oourt^ Original Side. 

The plaintiff was the mother of one Ghnlab Singh deceased, 
to whom certain houses had been allotted on a partition between 
him and his half-brother. At the time of Ghulab Singh^s death 
a suit (civil suit No. 226 of 1887 on the file of the High Court) 
was pending, in which Dhanu Lai,' the, present defendant No* 1, , 

■ sued Ghulab Singh and his half brother Muni Singh upon a 
promissory note. On the death 'of Ghulab Singh, who died' child- 
less, 'it appeared -that he left a will appointing Muni Singh tod 
thTea others to be his executors. None of them, however, took out : 
■pirobata, and Muni Singh and one'Govindh Singh, who had comd’ ' 


1 


i 

0 




j|f 










* .Appe«l',jfi[9. 26 of 1890. 



into possession of his property^ were broagM'':''on.;tp;':'Me"r^ 
as liis legal representatiTes. ' The plaintiff obtained a decree by Dhaot Lali. 
..........consent^, and,, in ,e.xeciitioii brought to sale the, above-mentioned 

houses, of which defendant No.- 2, became; the ' purchaser. 
present suit was brought by the, .plaintiff^' as- legal representative, 
of Gholab Singh^ to '.set' aside the above decree as ■ Iraudulehfcv^ 
and Teoover the hoiisesf &c.; and ' one of the issues ' raised the 
question whether the plaintiff was entitled to maintain the suit. 

She had already obtained a decree against Muni Singh and 
Govindh Singh in civil suit Ho. 195 of 1888^ by which she was 
declared to be entitled to the property of Ghulab Singh. 

Best, J., delivered judgment dismissing the suit on the 
grounds stated in the judgment of the Divisional Court. 

The plaintiff preferred this appeal. 

Stibrammiya Ayyar for appellant. 

Mr. i2. F, Grant for respondent No. 1. 

Visvanadha Ayyar for respondent No. 2. 

Judgment. — The plaintiff sues to set aside a decree obtained 
by defendant No. 1 in civil suit No. 226 of 1887 on the Original 
Bide of this Court as having been obtained by fraud. In that 
suit, the defendant No. 1 had sued (1) Muni Singh and (2) his half- 
brother, Ghulab Singh, upon a promissory note jointly executed 
by them. Ghulab Singh died on January 25th, 1888, while the 
suit was pending, after which his half-brothers, the above- 
mentioned Muni Singh and Govindh Singh, were brought on 
the record as his personal representatives and a decx-ee passed 
against them accordingly. It appears that Ghulab Singh was 
repox'ted to have left a will, and, in February 1888, the solicitors ‘ 
of defendant No. 1 endeavoured to ascertain from the four exem* . 
tors named therein whether they intended to apply for probate. 

Nothing was done, however, to prove the will. ^ Two of the execu- ' 
tors were unwilling to come forward and one died ; the brother 
Miliii Singh took no steps. The result- was that the two half- 
brothers were brought in as personal-, /representatives and a- 
decree by consent passed against , :them. _,The effect 'of -this 
procedure was to ignore the plaintiff, the mother 'of deceased, al- 
together, and, as Ghulab died unmarried "and was divided from ' 
his 'half-brothers, his mother was his : -proper personal represent- , 
alive in the absence of a wili^^.^The^d^eorapwas pass^^ 

2ni, 1888./ ;"v' v'//"’ 
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Tlie plaintiff tien sued Muni Singli and Govindli Singh in 
September 1888 (civil suit No. 195 of 1888) to establish that 
she was entitled to the property of her late son. Her step-sons 
replied settingup the will, but allowed the suit to be decided 
m parte against them on trial. This decree was passed on 11th 
January 1889. 

The plaintiff then, on 27th July 1889, brought this present 
suit to set aside the decree obtained by defendant No. 1 in civil 
suit No. 226 of 1887. The defendants (defendant No. 2 being 
the purchaser of some of the property in execution) resisted the 
claim on the ground that, in consequence of Ghnlab having left 
a will, plaintiff is not his personal representative, and, therefore, 
cannot sue, and, further, that there had been no fraud or collu- 
sion in obtaining the decree. The learned Judge held that it 
was proved Ghulab had left a will, though no probate had been 
taken thereof, and hence that plaintiff, not being an executrix, 
had lost her position of legal representative. He further held 
that there had been no fraud or collusion in obtaining the de- 
cree, and that plaintiff had had knowledge of the proceedings in 
that suit (civil suit No. 226 of 1887). Against this decree the 
plaintiff appeals. 

The first point argued in appeal befoi'e us is that defendant 
No. 1 is precluded by the terms of section 187 of the Succession 
Act from proving the existence of the alleged will, since no pro- 
bate has been taken thereof. By section 2 of the Hindu Wills 
Act (XXI of 1870) the provisions of section 187 have been made 
applicable to the wills of Hindus in the town of Madras, see 
8kaik Moosa v. Shaik J?ssa(l), and it is contended that, until 
probate has been granted to some one, the alleged existence of 
the will should be ignored. The decree has only been obtained 
against the brothers of the deceased as his personal represent- 
atives and not a executors, and since plaintiff has established 
her rights as against them, it is contended she can claim to have 
the compromise entered into by them set aside. 

It is admitted that, assuming the existence of a will, tlio 
decree has not been obtained against the right persons as legal 
representatives. The question, however, is whether the plaintiff 
can. okiin to, have that decree set aside. 
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Ill the case before us Muni ' Singb ' applied for probate in 
October 1888^ but has not prosecuted his application. The plain- 
tiff denied that any will was execnted at all^ and practically no 
one is seeking probate. It was urged that the defendant IJo, 1^ 
as a creditor/ could have asked for lettei^S' of administration with 
' the will annexed^ and should have, done 'so / but this is a mistake 
since section 206 of the Indian Succession Act has not been 
extended by the Hindu Wills Act' to'the town of Madras.: ... Had 
the estate been that of a European British subject;, the case 
would have been different. If^ therefore^ the creditor is precluded 
from bringing in anyone as the personal representative, .of the; 
deceased^ until some one has proved his will, his just claims 
wotilcl be liable to be defeated by the simple expedient of refusing 
to apply for probate until the debt had become barred. This 
certainly cannot have been the intention of the law. It appears 
to us that, though the executors can- establish 'iio right without 
taking probate, the existence of the will cannot be ignored for all 

We are of opinion that the decision in Prosimno Chunder 
Blmttacharjep^ v. Kristo Ohykmm PaZ(l) is applicable, and that 
the persons, who took possession of Q-hulab^s estate upon his 
death, were liable to be treated by the creditor (first defendant) 
as his representatives even though themselves liable to be dis- 
possessed by the executors on taking out probate. That Muni 
Singh and Govindh Singh were in possession of deceased^s estate 
is evident from plaintiff^s own suit No. 195 of 1888, and, since 
first dpfendant^s decree is not a nullity, it is open to him to prove 
that Ghiilab left a will, and, therefore, that plaintiff is not a 
person who can claim to set that decree aside. 

■ As regards the execution of the will by Ghulab, we are of 
opinion that the finding of the learned Judge is night. The fact 
has been proved, by the writer and one attesting witness, and we 
see no reason to doubt the evidence of defendant No. 2, that he 
Iiearcl of the existence of the will from plaintiff herself, who 
procured for him the copy,, exhibit' II. _ That first defendant 
was willing to help plaintiff ^ in a suit against her step-sons, pro^ 
Tided his own debt was discharged 'seems, 'tons to prove nothing.^ 
All the executors refused to prove-, /and. the, -first defendant 'was 
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Janaki naturally willing to accept payment from any member of the 
Dhanu Lall family wbo would pay bim. All the circumstances of the case 
tend to indicate that the plaintiff and her step-sons have .since 
colluded to deprive him of the fruits of his decree. 

On these grounds we confirm the decree and dismiss the 
appeal with costs. / ^ / y 


APPELLATE CIVIL. 

Before Mr. Justice Muttmami Ayyar and Mr. Justice Parher. 

1891 . RAMA EAD and anothes (ArPELLAifTs), 

April 3D. 

OHELLAYAMMA (Essponbekt)/^ 

Succmion Oertijicate Act — Act FJJo/1880, s, 4 Qa)-- Application for exmitim. 

Act YII of 1889, s. 4, cl. (b) does not apply to applications to execute decrees 
wlaioh were pending at the date of the passing of the Act, bnt it refers to applica- 
tions made after the Act came into force. 

Appeal against the order of 0. A, Bird, District Judge of Goda- 
vari^ passed on miscellaneous petition No. 416 of 1889 in the 
matter of execution petition No. 9 of 1888. 

The petitioner applied to execute a decree obtained by her 
husband in original suit No. 5 of 1875 on the file of the District 
Court of Godavari, The petitioner had already been admitted as 
the representative of the decree-holder^ but it was objected that 
she could not proceed without producing* a certificate under Act- 
VII of 1889. The District Judge overruled this objection. The 
petitioner preferred this appeal under Civil Procedure Oode^ 

Blmshymn Ayyangar for appellants. 

8. Subramcmya Ayyar and P. Suhramanya, Ayyar for res- 
pondents. 

JunoMEOT.—We are of opinion that section 4^ clause (&),' Aet 
^ ,;VII of 1889 does not apply to applications to execute decrees 
" .which were pending at. the date of' the passing of the Act^ but 
, ^ . refers to. applications made' after the Act came into force. 

^ 'Gnder section 6 of the 'General Clauses Act facie, the 

agaMstoMw Mo. 29 of 1.890* 
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Act cannot affect pending proceedings. If the Legislature^ 
intended to give retrospective effect to the section^ the language 
wonH have clearly indicated it. 

The same view has been taken by the Bombay High Court 
in Baltihhai Dayabhai v« Masar Bin Abdul Habib ^ady{l). 

We dismiss the appeal with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Mutiusami Ayyar and Mr. Justice Shephard. 

VIEAYYA (PLAiJfTipr), Appellant, 

HANHMANTA and othebs (Defendants Nos. 1 to 9 and 11), 
Eespondents.*^ 

Hindu Imo — Adoption — Myoga — Gift-Specific Relief Act — Act I of 1877 
s. 18 (a) — Transfer of Properhj Act — Act IV of 1SS% s. 43. 

A member of m undivided Hindu family, consisting of Mmself, bis adoptive 
»on and bis unclOy sold certain land belonging to the family to the plainti^. In 
a suit by the plaintiff for a declaration of his title to, and for possession of 
the land, it appeared that the sale was not justified by any circumstances of 
family necessity, and that the above-mentioned adoptive son was the son of the 
patc?rnal uncle of the adoptive father. During the pendency of the suit the 
undivided uncle died, having made a gift of his property to his daughter-in-law ; 

Beldi (1) that the adoption was not invalid by reason of the above-mentioned 
eircuiastance ; 

(3) that the gift by the undivided uncle to his daughter-in-law was 
invalid as against the plaintiff ; 

(S) that the plaintiff was entitled to a moiety of the land sold to him. 

i • 

Sbconb appeal againsfe tbe decree of *0. T. Mackeuae^ Acting 
District Judge of Kistna^^ in appeal suit No. 218 of 1888^ con^ 
firming tlie decree of V. Suryanarayana Pantulu^ District Mimsif 
of Srmtinb in original suit No. '302 of 1886., • 

Suit for the declaration ' of the ■ paintiff’s to^ and for 
possession of, certain laud. The' plamtiff. alleged that he 
chased the land in question from defendant 'No, 1 on 14th Feb- 
ruary 1885. Defendants Noa. 3— lO-were^'tonaats in possession, 


(l) I. Ali,, IE Bom., 7a 


‘‘ * ‘ Appeal Ho. 4 of 1889. , ; ' ' 
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to whom aefoiidant No, %:h^dL graiitad leases miMuiiimt to the 
date of the alleged sale to tlie pkiiitiff. Dofeiidaiit No* 2 
pleaded that lie was. the adoptwe soa of defeiiciatifc No* 1,* with 
whom aad ' defeadaat' 'No., 10'- (the . aiidmded paternal imcio of: 
defendant No. 1) he was in.' joint enjoyment of the land and 
income, and that the alleged sale was justified by no circum- 
stances of necessity and was invalid and not hinding on liJiin 
Defendant No. 10 died during the pendency of the having 
made a gift of his property to his daughter-in-law who was 
joined as defendant No. 11. 

Defendant No. 1 was unmarried at the time when he adopted 
defendant No. 2^ who was the son of his paternal uncle, but the 
District Mnnsif held, on the authority of OhandvaseJchamdtt v. 
BTamJianna{l)^ that the adoption, (the fact of which was estab- 
lished), was not invalid on that account. He also held that the 
sale set up by the plaintiff was proved, but that it was not 
binding on defendants Nos. 2 and 10, as there was no evidence 
of any circumstances of necessity justifying the sale. He accord- 
ingly passed a decree declaring the plaintiff^ right to a one-fourth 
share of the land j in other respects he dismissed the suit reserving 
leave to the plaintiff to bring another suit for partition. 

The District Judge, on appeal, confirmed the decree of the 
District Munsif . 

The plaintiff preferred this second appeal. 

Stihramanya Ayyar for appellant. 

Narayana Bau for respondents. 

Judgment, — The judgment of the District Judge is not so 
full as might be desired, but there is a clear finding by the 
District Munsif in favour of the adoption and the District Judge 
accepts the finding. It is then argued that the adoption is not 
valid, because defendant No. 2 was the father bro therms soa of 
defendant No. 1, and that, under the law of Niyoga^ the nephew 
could not be appointed to beget issue on his paternal aunt. Our 
attention is drawn in this^ connection to the cases of Srimmuk v. 

' Ramayyu{%) and Mimyshi Y. Emnm%a(h{^), In, tliese^cases hho 
"daw of appointment was referred to to explain and account for the 
existing usage and law 'in -regard to adoption. But in the case 
.>efor6 us no exception was taken to the adoptionin either of the 
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Oourts below on the ground that it was contrary to the usage 
obtaining among the people^ nor was any evidence recorded 
on the point. Haying regard to the observation of the Privy 
Council in Collector of 3fadii7'a v. Mootoo Bamalinga Sathu-- 
i'>cdhj(l) we are not at liberty to refer, to the ancient practice of 
Niijoga^ which is obsolete^ or to engraft a rule on the Hindu law 
as evidenced by the usage of the people. We cannot, therefore* 
allow the contention to prevail; Another contention is that 
defendant Ho. 10 died pending the suit, and that therefore the 
plaintiff became entitled to a moiety instead quarter only of the 
property. But we observe no additional issue was recorded after 
the tenth defendant's death as to whether the instrument of 
gift set up by defendant Ho. 11 was valid, and if not, whether 
with reference to section 43 of the Transfer of Property A.ct, 
a moiety would pass to the plaintiff under the instrument of 
sale sued on. The District Judge must be called upon to return 
a finding within six weeks from the date of the receipt of this 
order, and seven days will be allowed, after the posting of the 
finding in this Court, for filing a memorandum of objections* 

In compliance with the above order, the District Judge 
returned a finding as follows : — ' 

The High Court call for a finding* upon the issue "whether an 
instrument of gift set up by defendant No. 11 was valid, and, if 
not, whether, with reference to section 43 of the Transfer of 
Property Act, a moiety would pass to plaintiff under the mstra-» 
ment of sale sued on. 

111 this suit it is not alleged fay the plaintiff that the instru-* 
ment of gift set up by defendant Ho. 11 is not genuine. The 
defendant Ho. 10 filed his answer in this suit in November 1886, 
and he filed the deed of settlement giving his share to defendant 
Ho* 11, which was dated in March 1886. It is therefore not con- 
tended that the document is fabricated. , The only question is 
whether it is valid. ■ ■■, ' ■ ' 

*'^The findings in the suit showihat defendant No'* 10 was a 
co-parconer with cle.fendanfe No. 1 in a united Hindu family/: Ha 
alienated his share to Ms daughtex% notfor value, but in consider- 
ation of natural affectioiu Bearing ’in mind the' 'Full Bench 
decision, in Baba w.' Tmma{2) and its, 'application in 'Pommami^^ 
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Thaiha{l) to a gift made to daughter's children; I am compelled 
to find that this alienation is invalid. 

The effect of section 18 (a) of the Specific Belief Act and 
section 43 of the Transfer of Property Act is that this moiety 
claimed hy defendant No. 11 must pass to defendants Nos. 1 
and 2, and that the plaintiff is entitled to recover one-half of the 
property instead of one-fourth which was given him hy the 
decree of the District Munsif." 

This second appeal coming on again for final hearing, the 
Court delivered judgment as follows : — 

"that the respondent had no notice of 
the day on which the further hearing should take place. But it 
is not alleged that notice of the day was not affixed to the notice 
board in the ordinary way. He had notice of the order referring 
the case. We accept the finding, and must modify the decrees 
of the Courts below by substituting one- half for one- quarter of 
the lands mentioned. Proportionate costs in this and in the 
Courts below. 


APPELLATE CIVIL. 


1891. * 

tTan, 28. 
Harcli 9. 


Before Mr, Justice MuiMisami Ayyar and Mr, Jmties 

* KUNHIKDTTI ato ai^otheb (Deebtoakts Nos. 9 aho 19X 

Abpellaitts, 


ACHOTTI ATO OPHIBS' (PlAOTTIBBS AKD DBBBI«'OA]Sri?^No» 1)^ 
Eespootei^ts.^ 

Oivil Courts jioi”«^Aet III of 187B (Jlalras)f s. 13 (2)-^A.ppsui 8uh$fdinuf€ 

Court^Troceeding to he adopted when a District Court erroneously reinnm mi 
(appeal petition for presentation in mgh Cotirt’-^Cinl Procedure Code ^ s, §7, 

Certain members of a Moplah family sued the othem in a Subordmato Conn 
to recover their distributive share under Muhammadan la'W. The proper? v to 
be divided was more than Es. 5,000 in value, but the share claimed h} the |>kiih* 
tiffs was less. The Subordinate ludge passed a decree, ag*ainst which art appeal 
was preferred to the District Court, but the District Judge re turn od thoa|i|ic?el 
for presentation in the High Court. The appollante prefomid a seeoiid tipimd 


p . #. Appeal against Appellate Order KtL 122 of IS«h 
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to thB High OoBX'fc against the decision of- the District 'Judge, and also presented Kunhikutti 

a petition praying for the revision of his proceedings under Civil Procedure 

Code, s. 622 ; * Achotti, 

Meidi (i), tha'fc the District Court had jnnsdiotion to entertain the appeal 5 
(2) that- neither a second appeal nor a petition under Civil Procedure 
Code, s. 622, was tho appropriate proceeding to be adopted by the appellants, but 
an appeal as from an order made under Civil Procedure Code, ss. 57, 582, 

The error of the appellants being one of form merely, the Court amended the 
socoirl appeal as an appeal from an order of the District Court and directed the 
Bistvict Judge to receive and dispose of the appeal from the Subordinate Court. 

Fstition under Civil Procedure Code, s. 622, praying the High 
Court to revise the proceedings of the District Judge of North 
Malabar whereby he erroneously returned a petition of appeal 
for presentation in the High Court as being beyond his jurisdic» 
tioB^ and petition of second appeal against the same. 

* The facts of the case appear safficiently for the purposes of 
this report from the judgment of the High Court. 

, Mmilmm Memn for appellants. 

Bt/m Ncmhiar for respondents^ Nos. 1 and 2. 

Respondent No. S was not represented. 

Judgment. — As members of a Moplah family in North Malabar 
• the plaintiffs claimed^ with subsequent mesne profits^ a moiety of 
certain items of property which, as they alleged^ belonged to the 
joint family. The ninth and nineteenth defendants claimed^ 
inlet alia^ item No. 40 under a koyi panom settlement of 1832. 

The value of the share claimed by plaintiffs was below Es. 5,000^, 
though the family pi^operty to be divided was of more than 
Rs. 5^000 value. The Subordinate Judge held that a koyi panonx 
settlement of family property was subject to any arrangement 
which might be made at a future division and declined to exclude' 
it from partible property. Prom this decision the ninth and 
nineteenth defendants appealed to the District Courts but the 
Acting District Judge returned the appeal for presentation to 
the High Court on the ground that ^ the value nf the subject 
matter of the suit exceeded Rs. 5,-000.- /'Prom, this order, , the 
ninth and nineteenth defendants have- , preferred ^ this second ^ 
appeal, and have also presented civil revision'' petition No. 406 of ^ 

1889 under section 622 of the Code ^ of Oivi! Procedure.' Two. 
i:|uest.ions arise for decision, vk. (i) whether the District 'Court 
had liirisclktioE to entertain the appeals ahd _(ii) .whether^ -jf/so, 
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a SGCond appeal^ or a civil revision petition will lie to JHs Court 
under tlie Code of Civil Procedure, 

As to tie, first, question, we are of opinion that the District 
Court had jurisdiction to entertain the appeal. This was not a 
partition suit by the member of a joint Hindu family in which a 
general partition might be decreed among all the co-parceners, 
but it was a suit by certain meml)ers of aMoplah family to recover 
their distributive share under the Muhammadan law. As observed " 
by this Court in Mahammad v. Blvi Umma(l)^ it is the value of 
the share claimed and not the value of the property from which 
that share has to be set out, that is the value of the subject matter 
of the suit within the meaning of clause 2, section 13, Act III of 
1873, On the merits the District Judge must be directed to 
receive the appeal and deal with it in accordance with law. 

As regards the second, question, we consider that neither a* ^ 
second appeal nor a ' civil revision petition is the proper legal 
proceeding to be instituted against the order of the District Judge, 
The order returning the petition of appeal for presentation to the 
proper tribunal is an order made with reference to the provisions 
, of sections 57 and 582 of the Code of Ciyil Procedure, and, when 
such order is passed by, a Court in the exercise of its appellate 
Jurisdiction, an appeal will lie to the High Court under section 
588, clause (c) and section '589. No second appeal will lie, 
because there is no appellate decree from which it can be pre- 
, f erred under section 584. Nor can this Court interfere under 
section 622, for an appeal will lie against the order of the District 
Court under section 589^ This second appeal must be amended 
as„an appeal from an order, and the civil revision petition must 
be rejected, 

^ The error being merely one of form, we amend the' second 
appeal ^ as an appeal from an order of the District Court, and 
direct the Judge to receive the appeal presented by ninth and 
nineteenth defendants and to dispose of it in accordance with law. 

Each party will pay his own costs in this Court. 


(I) Appeal Mo, 67 of 1888 nnreportetl, 
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APPELLATE CIVIL. 

Before Mr.’iTusllce MuUusami Ayyar and Mr. Justice Shephard. 

RAXGA REDDI axd anotheb (Pt-itN'riPFs), Appellants, 

CPIINNA E£]DDI AND OimRS '(DEFENlLANTS), .Bespondents.^‘ V, ; 

Limitation Act ^ — -yM XV of 1877 , scJied. 11^ oj'ts, 6V, ll6-~~ Sui t h(d~ivecn partners---^^^ 
Registey'ed pmdnership deed. ' 

and the defeodants eatered into -a paptnei’ship. agreemeiifc, which ■ 
was .registered, whereby it was, among other things, provided..expre:Sslj, that each,'. 

' partner shfniM hear the loss, if any, Incurred in the business in proportion to his 
* share. The plaintifs,^ alleging t-hat loss had been incurred and born© by them, 
lued'f defendants^,," share„of ■' the:%sr :■ ^ , • f 

Mdd^ that since ’the partnership agreement was registered, the suit was 
sehed.'n, art,T16. 

Appeal against the decree of 0. Ramachandra Ayyar^ Acting 
District Judge of Nellore;, in original suit No. 25 of 1887. * 

f The plaintifis and defendants entered in 1878 into partner- * 

ship as abkari contractors under an agreement which was i^egis- 
tered. • The agreement contained express provision that parties 
slioiikl, according to their shares, pay the losses incurred in 
the business. The abkari contract with Government expired 
on 30th June 1881. The plaint stated that in November 1881 
the accounts .... were cast^ and it was found that a 
loss of Rs. 45^600 was sustained/^ and the plaintiffs sued to recover 
' the defendants^ share of that loss^, which had been borne by the 
plaintiffs. There was no prayer for dissolution of the partnership^ 

' or for taking the accounts of' the partnership business. The 
District Judge held that the suit was barred ^by limitation^ more 
than three years having elapsed since the, expiry of the abkari 
contract. ■ . ■ ' 

The plaintiffs preferred this appeal. ' 

iS. Subramanya Ayyar and • P. 8%bmmmiym Ayym for 
appellants. ' \ ■ 

, 8. Stibrammuya Ayyar, for respondents. ' 

App«alKo.a4ofl8». _ \ , 


1890. 

August 8. ' 
Ocfcober IS. 

1891. 
July 23, 
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Eakga Ebbdi JupaMENT, — We are o£ opinion that the' proper article of the 

Chink \ Schedule to the Limitation Act to apply to this suit was article 

, SiBBi. 1X6. The suit is founded on. a 'settlement of accounts made 

between plaintiffs and their partner, the plaintiffs seeking to 
recover the defendants^ share of the loss, which was the result of 
the partnership business. The contract of partnership contains 
an express stipulation that the parties should, according to their 
shares, pay the loss, and thus the origin of the obligation now 
in suit was, a registered contract. The account stated had 
reference to the registered contract and did not constitute in 
itself an independent contract. It was argued that article 64 , 
the article relating to suits on accounts stated, should be applied. 

That would be so, if the partnership contract had not been regis- 
tered, but that circumstance renders article 116 applicable, as 
in the case of the suit against an agent it was held that the 
general articles 88 and 89 would not govern the suit, because 
the agreement with the agent was registered {Marender Kishore 
Singh v. The AdministTator-^Oeneml of Bengal{l). It was also 
held in Vythilinga Fillai v. Thetchanamtirti PiUaiC2) that in a 
suit for rent founded on a registered agreement the same article 
116 and not article 64 should be applied. The intention was to ^ 
extend the period in favour gf suit to enforce obligations based 
on registered instruments. 

We must reverse the decree and remand the suit, Oosts are 
to abide and follow the result and to be provided for in the revised 
decree. 


(1) LL,E., 12 Cal., 357. 


(2) 3 Mad., 76. 
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APPiLLATE- civil; : ^ 

Be/bre IB\ Justice Shephard und-Mr. Justice WewJ '':^] 
PURUSHOTTAMA .(Plaintiff); Appellant; 

■ fi). . 

MUNICIPAL COUNCIL OF BELLART (Defendants), 

* Respondents.'^ 

Duirkt Municipalities Act— Act IV of 18S4i {Madras) ^ ss. 102, 103, 110—!i[lpion«* 
Improvement Act — Act III of 1871 (Madras)^ 51 — Distraint notice. 

A Aluaicipal Council iincler the District Aiimicix^aiities Act has, under section 
no, a power to distrain after due notice, besides that given by section lO'S, but 
the property distrained must be that of the defaulter, and the doors of a house 
cannot be removed in execution of a warrant of distress. 

The notice which an owner of property must give in order to entitle himself to 
a remission of the house-tax is an annual notice^, 

SscoiND APPEAL against tlie decree of E. Sewell, District Judge 
of Bellary, in appeal suit No* 123 of 1889, reversing the decree of 
0* Parusiiottamayya Garu, District Munsif of Bellary, in original 
suit No. 72 of 1888. 

Suit by the plaintiff against the Municipal Council, Bellary, 
alleging that the defendant had issued warrants of distress in 
respect of Rs. 47-4-0, being arrears of assessment claimed to be 
due by the plaintiff^s late father on two bungalows in the Oowle 
bazaar for the year ending 31st March 1884, that the two 
bungalows in ijuestion had been sold to Messrs. ’Ibrahim Sait & 
Co. a year before suit, that meanwhile no demand was made ' by 
the Muiiioipality,” and that the defendant, in execution of these 
warrants had, on 28rd September 1887, seized property of the 
plaintiff in his house at Brucepetta, .including the doors of Ms 
house, 

District Mimieipalities Aot,ss. 102,, 103, 110 are as follows 
. Section I02.7*(1) Whan any'taxds due, the Chairman : shall, , 
prior to enforcing the provisions of, 'Section 103, cause to be 
presented to, or served upon,. the., person liable to the paymant 
thereof’ a bill or notice stating -the' sum due ? Provided that in 


Sccoui 
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. SHOTTAMA 
Ht;5ficirAL 

Council os'' 
Bkllajit. 
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“ the case of a tax under section 53 or 77 the notice or bill given 
“under section 56 or ■ 82 , respectively, shall be deemed to be 
“ the bill or notice required to be presented or served under this 

(2) Siioli bill or notice shall contain— 

'' (i) a statement of the period and a description of the oeeu- 
^‘pation, property or thing for which the tax h 
charged ; 

(?/i) a notice of the liability incurred in default of payment ; 

.■/.''^■<*yand: ^ 

(iii) a notice of the time within which an ap}5eal against 
such tax may be preferred. 

Section lOS. — If such tax is . not paid within fifteen days 
from the presentation or service of such bill or notice^ and if 
the person from whom the tax is due does not show cause to 
^^tlie satisfaction of the Chairman why the same should not be 
^^paid, the Chairman may proceed to recover the amount together 
with all costs in any of the following ways : — 

(i) by distress and sale of the moveable property of the 

defaulter, 01 % if the defaulter be the occupier of any 
building or land in respect of which such tax is 
due, by distress and sale of any property found 
in or on such building or land ; 

(ii) if the amount of such tax cannot be recovered by dis- 

tress and sale of the moveable property of the 
defaulter, by prosecuting the defaulter before a 
Magistrate, frothing in this section shall preclude 
the Municipal Council from suing the defaulter for 
^nhe tax before a Court of competent jurisdiction. 
Section 110,— If the sum due on account of any tax from the 
_ owner of any building^or land remains unpaid after notice 
of demand has been duly served, the Chairman may, provided 
‘ the arrear has not been due for more than one year, demand 
' the amount from the occupier for the time being of such building 
■ "or land, and,, on non-payment^ thereof, may,, recover the 
^,"by distress and sale of any property found on the premises/' 

; ;Aet III of 1871, s.';'-v51, is' as fpHofs : — 

■" When any sum is, due for or on account of any rate or tax 
.^"leviable under sections 41 to ;47 of this Act, the Oommissioners 
"shall cause^to_ be presented to the .person liable to the payment 
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thereof a bill for the amount. Such bill shall contain a state- 
inent of the period and a description of the property for which 
the charge is made/’* 

Jaga Man Pillai for appellant. 

Mr, Powell for respondent. 

Judgment. — Three questions have been raised in this appeal. 
It was first contended that under section 110 of Act IV of 
1884 the power of distraint could only be exercised in respect of 
an arrear which had accrued due within one year. We are of 
opinion^ however, that that section should not be read limiting 
the powers given by section 103 but as giving a further power to 
distrain property on the premises after notice given to the occu- 
pier. Under section 103 it is the property of the defaulter only, 
that is, the person on whom notice has been served under section 
102, that can be distrained and sold. 

The next contention had refei’once to the notice which an 
owner of property^ may give in order to entitle himself to re- 
mission of the house-tax. The tax is an annual one and the 
language of section 51 of Act III of 1871 appears to us to show 
that an annual notice was intended. 

The case stood over for the decision of a Division Bench 
(Chief Justice and Weir, J.) on the question whether the Muni- 
cipal authorities can legally distrain the doors of a house of a 
defaulter under the first portion of clause (1) of section 103 of 
the Madraii District Municipalities Act IV of 1884. The Divi- 
sion Bench have found this question in the negative (vide Queen- 
Empress v. Siiaik Ibmhim(l)). We concur in the conclusion and 
in the reasons for the conclusion in that case, and we must accord- 
ingly allow this appeal, and reversing the decree of the District: 
' Court, we restore the decree of the District Munsif s Court. ' ■ ■ 
Appellant will receive his costs in this Court and; in the 
' Lower Appellate Court.- ‘ \ 


PtJEUSHOr- 

TAMA 

P, 

MuNXOIPAIi 
OouNcm OP 
Bellary. 


(1) 13 Maa., 518. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. JustiQC Parker^ 

SHANMUGAM (Dseenbaot), Pstitiokbb, 

■ ■ _ «?• 

OHINNASAMI Am akothee (Plaintifes), Eebponbents*^ 

ISfegoHahlelmtruments Act-- Act IXFI o/ 1881, s. ei--Eundi’-FresBntmmt---mim 
of di8honour--^Inde7nnity ho%cl. 

In ^ suit on an indemnity bond executed by way of collateral secuiuty by 
the maker of six hundies, it appeared that three of the hundies were paid and 
when three which were unpaid were presented to the maker, he did not at once 
insist upon want of notice of dishonour or on non-presentment as a ground of 
discharge : 

Eeld, that since the defendant did not prove that the drawee had effects of 
, his to meet the hundies on presentment, or that he had sustained damage by 
reason of the want of notice of disiionour, the plaintiff was entitled to a decree. 

Petitiojst under section 25 of Act IX of 1887 praying the High 
Court to revise the decree of V. Srinivasacharlu, Subordinate 
Judge of Kumhakonam^ in small cause suit No. 811 of 1889. 

The facts appear suflBciently fof the purposes of this report 
from the judgment of the High Court. 

The indemnity bond sued on was as follows : — * 

Deed of indemnity executed on 10th of August 1886 to 
Olii. Ohinnasami Naidu Avargal^ residing within the Tranqoebar 
fort, of Mayavaram taluk, by Shunmugam Chettiar, son of Kiit- 
tiappa Chettiar, residing in Gl’illaiyadi of the said taluk. That 
passengers may sail in the steamer called '' Taif sailing from 
Tranquebar tp Mauritius, through the Agency of Negapatam 
Man. Ganapatia Pillai and Co., I this day drew hundies pay* 

, able at sight for payment of the total sum of Es. 579-13-0, for 
this sum of^ Eupees five hundred' and seventy-nine and annas 
thirteen being passage money for them, (to wit) a hiindi on 
,^®;,Ai. Arumiiga Chettiar of Mahebourg, Mauritius, for payment ' 
96-10-0 being the passage money of two passengers, 
,^<’^,<JqfindaEiIlaiandoneEuppamattuPm^^ ^ As I have given ' 

■ ^ . * Civil Eevisiau'PeffibB Ko, 173 of 18m • 


1891. 
April 16, 
Ma-y 5. 
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yo% tWs days ttmdies payable 'at sigbtj if money were not paid 
there; and if they come back here I shall pay interest at one 
^"^per cent, per mensem^ for the amount of the said himdi^ 
Es. 579-13-()s and pay the accrued interest, and principal^ on 
“ demand by the owner, paying the sum out of my own property/^ 
* The Subordinate Judge passed a decree as prayed and the 
plaintiff preferred this petition. 

Mr, Bfoim and E. Suhramanya Ayyar for petitioner. 

The decision in Moti Lai v. Moti Lal(l) is an authority for 
the proposition that the law as to notice of dishonour comprised 
in the Negotiable Instruments Act, is applicable to hundis in 
the vernacular; and in the present case it cannot be said that 
such notice, if given at all, was given within a reasonable time. 
Moreover the same case shows that it lies on the plaintiff to 
establish that the want of such notice has not damnified the 
maker of the liundi. Again the plaintiff is not entitled to 
sue, unless he can prove presentation of the hundis within a 
reasonable time, see Mufty Loll v. GhogemuU(2) and compare 
Nilhmid Ananta'pa v. Memhi Apuraya(d) with regard to the 
^ want of notice of dishonour; see also Pigue v. Qolah Bam{4:) 
and Byles on Bills, pp. 24d, 292, and cases there cited, 
PaUabMra7}ia Ayyar for respondent. • ^ 

Ju-DGMENT. — This is a revision petition filed under section 25 
of Act IX of 1887. The petitioner is defendant and the counter- 
petitioners are plaintiffs in small cause suit No, 811 of 1889 on 
the file of the Subordinate Judge of Kumbakonam. The suit was 
brought on a bond executed by defendant in plaintiffs^ favour 
in August 1886 for passage money due by certain emigrants who 
than proceeded from Tranquebar to Mauritius by the plaintiffs^ 
steamer. The bond was given as a collateral secilnty for Bit 
' handies, payable on demand, which the defendant drew on certain 
persons living at Mauritius in farouP'^i the plaintiffs^ steamer 
agent. The plaintiffs^ case was'Aatrthe bundles were presen|ed 
for payment but not paid, and'tlfet, therefore,; the amount of the 
, bond became due by the'^B^efendant. ■ The defendant contended 
that the hnndiei #ere not presented Tor' payment; that ho had 
no notice, of their dishonour, and that he was not liable under the 


':ShANMU0AM 

Chinkasami:; 
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BobS. > As regards thei presentment of the htmdies tlie Subor- 
dinate Jndge found that though^ there was no direct evidence, it 
Was presumaMe ■ from the plaintiffs^ conduct, and the evidence of 
his' witnesses that the handies' Were presented for payment hut 
dishonoured. As regards notice of dishonour, he held that no 
notice was given within a reasonable time. The hundies were 
drawn in August 1886 and returned to this country unpaid only 
in June 1889. Adverting to the delay the Subordinate Judge 
observed that when payment was demanded, defendant did not 
ooinplain, and that, moreover, he had no evidence to show that 
he drew the hundies upon his debtors and that he sustained any 
damage by reason of the delay. In the result he decreed the 
« plaintiffs’* claim. 

It is urged for the petitioner that the finding that the hundies 
were presented for payment is a mere surmise. But it is in 
evi dence that six hundies were given, that three were paid, and 
that the others were not paid. Both the witnesses for plaintiffs 
deposed that when payment was demanded the defendant did 
not at once i’epudiate his liability on the ground that* he had 
had no notice of dishonour. The first witness stated that' when 
he demanded payment the defendant took him to one Sundaram 
Piilai who promised to pay as soon as he heard of the dishonour. 
The second witness also deposed that payment was demanded on 
several occasions and that it was put off on some pretext or 
another. The fact that three out of six hundies given for the 
passage money were paid at Mauritius suggests to some extent 
the inference that all the six were presented, and we cannot say 
“^^t there is no evidence at all as to presentment. Nor can we 
say tSat,^ere is no evidence to show that want of notice of 
dishonour wa;S'^^tonce insisted on as a ground of discharge. We 
observe, ’further, fcB^d^^suit is brought on a deed of indemnity 
whereby the defendant undei^ok to pay in case the hundies, or 
an¥ of them, were returned all unpaid to this country. It has been 
held that mere neglect to present for payment does not discharge 
one who guarantees payment of a' bill or note unless it is shown 
■that if it had been presented it would have been duly paid 
•(^eei'Byles on Bills, 14th -edition, 292). It is also found by the 
'Subordinate Judge that the .'defendant has no- evidence ’to -show 
that Ac has' bb^n 'damnified In any way by want notice of, 
Ai^h^^iunr*" Thd'#oti#ii:heing one-based on an indemnity bond it 
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is clearly for the defendant' to prove that he has sustained damage^ Sha^ugam^ 
especially as the fact whether the drawee, has had any effects of 
the drawer in his haxidS;, and whether the latter has not been able- 
to withdraw or otherwise utilke them' by reason of' plaintiff'^s 
neglect is- one peculiarly' within- his'^knowledge. ' 

As regards the objection that the claim is barred by limh 
tation it is to be observed that under the terms of document A 
the debt became due only when the handles were returned 
unpaid. We are also unable to hold that interest was not 
chargeable under the bond in default of p^ymenffrorn date of its 
execution. 

We dismiss this petition with costs. ; ■: 


APPELLATE CIVIL. 

Before Mr* Justice Muttmami Ayyar and 
Mr, Justice Wilkinson, 

MAYAN (DEPBNUAxr No. 2 in S.A. No. 1104 of 1889 and 
Defendant in S.A, No. 1105 of 1889), Appellant; 

V, 

OHATHAPPAN (PDAlNtIFF),:-EES,PONDENr.’^^^ ' : ■ 

Act XJVIl of 1S60, s. 5 — BecurUy hoiid — Suit hy the heir of the deceased* 

On the issue to defendant Ko. 1 of a certificate under Act XXYII of 1860, 
defendant Ko. 2 executed to tiie District Court a security bond. The plaintiff, 
who had established his right to the monies collected under th^ certiSoate^ hdw 
brought Ms suit on the eecurity bond to recover the amount so collected : • , ’ 

/leld, that felio plaintiff not having obtained an assignment of the indemnity 
bond from the District Court was not entitled to sue the surety. 

SucoHB APPBA.I.S against the decrees of 0. Gopalan Nayar, Salj. 
ordinate Judge of South Malabar, in appeal saits Nos. 54 and 55 
of 1889, modifying the decrees of S. Subramanya Ayyar, Distriet 
Munsif of CariHanore, in original suits Nos. 442 and 443 of 1887, 
The plaintiffs Karnavan Kunkan Menon died in 1882 and 
the present first defendant, Paidel Nayar, claiming to be his 
— ^ ,, 

. - S©cbhd''Ap|)eaI» Nos, 1105. of. 1889*' ’ 


1891. 

April 1^, 30. 
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legal represeEtativo applied' to the District Court of North 
Malabar racier Act SXTII of 1860 for a certiBoate of heirship 
to collect oEtstaading debts _ due to his estate to the extent o! 
Es.'17,000. This application ,was opposed bj the present pkintiff 
Chathappan Nayar on the ground that Paidel Nayar was onlj a 
distant relation of Kunkan Menon and that he himself was his 
nephew and legal representative. The District Court ordered 
the certificate to be issued to Paidel Nayar, but, on the plaintiff 
appeal to the High Court, it was ordered that such certificate 
should only be granted on Paidel Nayark furnishing security to 
the extent of Rs. 17,000 under section 5 of the Act. The present 
second defendant, Karuyanta Valappil Mayan, on 5th September 
1883, executed a bond as Paidel .Nayarts surety, in the follow- 
ing terms 


The District Court oe North Malabar. 

Security bond executed and presented by Karuvanta Va- 
lappil Oherie Mayan of Punnat Deshom, Veliampra Ajnslom, 
Kottayam Taluk.*^^ 

In the matter of the application of Erota Parkum Manikoth 
Paidel Nayar, as per M.P. No, 251 of 1882 of this Court, and its 
appeal N6. 190 of 1882, praying for the issue to him of a certi- 
ficate under Act XXVII of 1860, authorising him to collect the 
outstandings due to Manikoth Kunkan Menon alias Kunkan 
Nayar who died in Metom 1057 [April-May 1832], the Appellate 
Court has recorded proceedings to the effect that such certificate 
will be granted to Paidel Nayar on his furnishing security to the 
extent of Rs. 17,000. In accordance with the said proceedings, 
I stand surety to the amount of Rs. 17,000 and undertake to 
make good to any person adjudged by a Court of Justice to be 
the lawful heir of the deceased, any amount collected by the said 
’petitioner, Erota Manikoth 'Paidel Nayar, and any loss sustained" 
by Ms want of diligence in collecting the same* The . , said 
'V Paidel Nayar will pay into Court any amount not exceeding 
■ v&v, 17,000 when required -to do so by the Court* If he does 
• ■ not so pay, I hereby bind myself to pay lipthst amount in cash 
'Myself, and, as security for the same, I hereby hypothecate the 
v; 4 ;.fpHew|ng prdporties, the boundaries and measuremaiits of whieh 

th© jgnm right mm which I 
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acquired by pnrchase with, my own private 'funds. If the amount 
be i|ot paid as above> the properties- herein below specified are 
to' be sold as if in execntion of decrees^ without any suit, and 
'making' the said properties^ myself and my heirs hereby liable 
for the satisfaction of the claim^, I affix my signature to the 
security bond in the presence of witnesses whose names are 
written below, 

' Dated 5th September 1883. 

Witnesses, f- 

1. Muttari Kunhi Kutti Nayar. 

2, Ohowakaren Orkattary Moidin Kutti. 

The certificate was then issued to Paidel Nayar^ and he col- 
lected debts to the extent of Rs, 1^092-3-3 payable to Kunkan 
Menon^s estate. The plaintiff thereupon brought orginal suit 
No. 141 of 1884 on the file of the TelHcherry Munsif to recover 
that amount, and the Court found that the plaintiff and not Paidel 
Nayar was Kunkan Menon^s legal representative and passed a 
decree as prayed. The defendants having failed to pay the 
amount of the decree the plaintiff filed original suit No, 443 of 
1887 on the file of the District Munsif of Caniianore to recover 
from the second defendant, Mayan, ^ under the terms of his 
security bond, a sum of Rs. 1,869-9-3 being the amount of 
principal, interest and cost decreed in original suit No. 141 of 
1884 on the file of the Teilicherry Munsif and the costs awarded 
to him on appeal and second appe^ji. ' Plaintiff also fi.led in the 
same Court on the same day ^original suit No. 442 of 1887 for 
recovery from first defendant Paidel Nayar or from his surety 
second defendant Mayan, of Es» 2,499-12-5 on account of monies 
said to have been collected by hhe first defendant after 'the« 
institution ^of original suit No. 141 of 1884 on the file of 'the. 
Teilicherry Munsif and also on - account of debts said ' to have' 
been'timo-baried and lost to the estate by his omission to collect 
them, , - ■ . ‘ ^ 

The District Munsif passed a decree against defendant 
for Bs. 1,861-15-6 and decreed further that on his default 'de-, 
fondant No* 2 should pay to _ the '-plaintiff bhat amount. The- 
Subordinate Judge reduced 'the amount ;of the decree, to' Ei. - 
1,629-7-10, but otherwise confirmed; the, decree ofHhe 'District 
Munsil ■ ■ ' _ . . 
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11 ^ Defendaiat No. 2 ptof erred, tWs Beoond appeal. . ' \ 

ppAN Hanharmi Nctyar aud %m Namhiar for appellant* 

BasJujam Ayyangar for respondent. 

JBBGMi 3 NT.~Tb.e main question argued in this second appeal 
is whether the plaintiff is entitled to maintain the suit against 
tjie second defendant^ the surety. It is contended on the one side 
that the bond executed under section 5^ Act XXVII of i860, was 
executed in favour of the District Court of North Malabar and 
that plaintiff cannot sue the surety unless the Court assign that 
bond to him. On the other hand, it is argued that the second 
defendant undertook a liability to any person whom a competent 
Court declared to be the rightful heir of Kunkan Menon and that 
he was therefore under an obligation to pay the plaintiff. The 
decision must depend upon the construction which we pat upon 
section 5. That section authorizes the Court to take security 
from the person to whom a certificate is granted (1) for render- 
ing an account of debts collected, and (2) for the indemnity of 
persons who may* be found to be entitled to monies received by 
the certificate holder and whose right to recover the same against 
the certificate holder is not affected by the Act. On referring 
to the bond, we observe that it purports to be executed to the 
District Court of North Malabar and that the appellant undertook 
in default of payment by Paidel Nayar of any amount ordered 
by the Court up to and not exceeding Rs. 17,^000 to pay the said 
sum in cash. As further security, he mortgaged cei’tain proper- 
ties specified in the bond. ^ The natural construction to bo put 
upon the section is that the surety enters^ into a contract with the 
District Judge for the time being to guarantee the rendering of 
an account and to indemnify to the extent of the suni mentioned 
. therein. Although the bond was intended for the benefit of 
persons like the plaintiff there was no privity of contract between 
■ him and the executant and in the absence of any special provi$ion 
IE’ the act we must hold that the plaintiff was not ontifcied to 
, maintain this, suit without first obtaining an assignment of the ■ 
bond from’ the Diskiot Court. No case has been cited on efithor 
'sidA but ,'the language of .section 5 and the terms of thc3 boiicJ 
y;’ Jare incqiisisteiit. with the contention of the respondent that the 
yy:y' pbHgation was a statutory obligation which the plaintifi' wm ’ 
y"' le^titled to enforce without reference to the District Couri 

.these oircumstoces^' .,w©..,„w?crse,,„the decrees of the 


Lower Courts so far as the second defendant (appellant) is 
concerned and dismissed the suit as against him with costs 
throughout. 

For the same reasons S.A. No. 1105 is decreed^ and the decrees 
below are reversed and the suit dismissed with costs throughout. 


APPELLATE CIVIL. 

Before Mr. Justice Miittiiscmni Ayyar and Mr. Justice Sandleij* 
K.ANNU (Plaintiff), Appellant, 

V. ■■ 

NATESA AND ANOTHER (Bependants), Respondents."^' 

• Mortgage — B'ait for arrears of interest and sale — lefore princijpal 
sum became due. 

A suit for arrears of interest accrued due on a mortgage and for the sale 
of tlxe property comprised therein was brought before the date fixed for the 
repayment of the principal. The mortgage provided that, on default of payment 
of interest on the due date, interest should be chargeable on the arrear, and also 
that interest at an enhanced rate should be chargeable on the principal : 

Seldt that the plaintiff was not entitled to sue for the arrears of interest or to 
bring the mortgage premises to sale before the principal became due. 

SicoNB APPEAL against the decree of T. Raniasami Ayyangar^ 
Subordinate Judge of Negapatam, in appeal suit No. 843 of ISBOj 
confirming the decree of S. Dorasami Ayyangar, District Munsif 
of Yalangiinan, in original suit No. 80 of 1889, 

Suit upon a hypothecation bond executed to the plaintiff and 
dated 2nd July 1886 to secure a principal sum of Es. 25005-8-0, 
whereby it was provided that interest at the rate of 8 per cent, 
per annum should be paid on 2nd July of each year and thals in 
default interest at 9 per cent, should be paid on account of such 
interest and also the rate of interest on the .principal be enhanced 
to 9 per cent, and that' the principal amount should be paid. on 
2 nd fJuly 1890 . Arrears of intei^est having accrued due, the 
plaintiff now sued to recover -that amount .and prayed , that the 
property be sold. ■ ' 


Mayan 
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. Yhe District MariBif' 'dismissed tke smtj hoklm^, llmt it wa.H 
’"'pirema^tttTej amd hm decree wi^s' affirmed on appeal by^tke Buber- 
' dinate Jedge. • : 

Tbe plaintiffi preferred this second appeal 
PaHhasaradhi Af/pangar for appellant. 

Respondents were not represented. 

JunOMEKT. — Tie mortgage document provides tbari in deiault 
of payment of tie interest at 8 per cent, on the dates fixed lor 
payment^ interest at 9 per cent, shall be tjharged oh the interest 
in arrears till payment and also the interest on the principal 
* shall be raised from S per cent. to 9 per cent. This clearly 
shows that the true intention of the parties was to postpone the 
sale of the mortgaged property till the principal becomes due u/ikI 
to give the mortgagee on default of payment of interest only a 
right to the enhanced rate of interest on principal and on the 
arrears of interest. We agree with the Lower Courts that 
plaintiff cannot bring the mortgaged property to sale for arrears 
of interest until the principal is due, and we think moreover that 
plaintiff is precluded by the terras of the document from suing for 
the interest before the principal is due and must content himself 
with the compensation which the mortgage document gives him 
for the default in payment of interest. 

The second appeal fails and is dismissed. 


Li 


APPELLATE CIVIL. 


■ 1891. 
Marcli 20 . 


Before Sir Arthur J, E. OoUine, Kt, Chief Justice^ 
mid Mr, Justice Parlm\ 

EAMAN (Plaiotifp), Appellant'', 


MUPPIL NAYAE Am othbks (DsiFEjrnArrs), Eespondsnts.* 

■ Civil Froemhwe Codecs, 244 — FJmcnti&n of decree Asm i»/ devrev^" 

' .Mepularsuit 

' ' ?^ssigne© of a cteoree applied for teecuticuj Mb appILfatioa xvm tJmmiMHml 
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the oaacellaiion of the order refusing execution and for a declaration of his right 
to execution : 

Beld; that the suit was not precluded by Civil Procedure Code, s. 244, 

Second appeal against decree of L. Moore,, District Judge of 
South Malabar, in appeal suit No. 549 of' 1889, confirming the 
decree of P. J. Itteyerah, District Munsif of Kutnad, in original 
suit No. 657 of 1888. 


Eamah 

p. 

Muppm 


Defendant No. 3 having obtained a decree against defendants 
Nos. 1 and 2, in original suit No. 247 of 1885, on the file of the 
District Munsif of Kutnad, for the recovery of certain properties 
assigned the decree to the plaintiff. The plaintiff applied for 
leave to execute the decree, but his application was rejected and 
he was never brought on to the record as decree-holder. He 
now sued to set aside the order by which execution was refused 
to him and* prayed for a declax^ation of his right to execute the 
decree. The defendants pleaded that the suit was precluded 
by Civil Procedure Code, s, 244, and that the decree had been 
already satisfied. Tlie District Munsif held that the first of these 
pleas was unsustainable, but decided in favour of the defendants 
on the second and dismissed the suit. On appeal the District 
Judge affirmed the decree of the District Munsif on the sole 
ground that the remedy of the plaintiff was by appeal and not by 
suit under Civil Procedure Code, s. 244. 

The plaintiff preferred this second appeal. 

J2amaa iUeno??. for appellant. 

Oovinda Memn for respondents. 

Judgment. — As the plaintiff has never been brought on the 
record as decree-holder in suit No. 247 of 1885, it is clear that the 
provisions of section 244 of the Code of Civil Procedure cannot 
apply to him, Halodhar Skaha v. Harogobmd Das Kaiburto(l). 
There was no appeal against the order refusing him leave to 
execute if he had not been brought on the record as transferee 
plaintiff, Samhasiva v. 8ri'mva8a(iy - , - 

The decree of the ' District Judge must be reversed and the 
appeal remanded to be heard, on the ■ merits.," The appellant is 
enritied to the costs of this appeal',' and the costs in the Lower 
Appellate Court will abide and follow the reshlL , 
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APPELLATE CIVIL. 

Before Sir AHlmr J. E. Collins, Kt., Chief Justiee. 

REFERENCE UNDER COURT FEES ACT, s. 5 .» 

Oourt Fees Act>--Act YU of 1870 , ISuit on a mortgage--ImUtvMoH fn\ 

111 a suit for the redemption of a kanom the institution fee must- be com» 
puted on the kanom debt as it originally stood. 

Case referred for tlie orders of tlie High Court under section 
5 of Act VII of 1870j by H. W. Foster, Registrar of tbe High 
Court, Appellate Side, Madras. 

The case was stated as follows — . t 

A difference has arisen between the officer whose duty it is 
to see that the stamp duty payable on second appeals under 
^‘^the Court Fees Act is paid, and the pleader by whom the 
second appeal (S.R. No. 14,509 of 1890) has been presented 
as to the amount of the fee payable on the said appeal, and 
as the question appears to be one of general importance, this 
‘^reference is made to the Chief Justice, under the provisions 
of section 5 of the Oourt Fees Act. 

‘^The second appeal under notice arises out of a suit to 
redeem a kanom of Rs. 150 and to recover from, the mortgagee 
arrears of rent (or porapad), amounting to Rs. 78«3“4, due 
on the kanom property. If the suit were merely to redeem 
the kanom the fee payable on the appeal would be Rs. 1 1-4-0, 
calculated in conformity with the provisions of section 7, sub- 
section IX, ^ according to .the principal money expressed to be 
secured by the instrument of mortgage ’ on Rs. 150. In addi- 
tion to this fee, however, the appellant has been asked to pay 
a further fee of Rs. 5-10-0, chargeable on Rs. 73-3-4, the 
arrears of rent which forms part of his claim. The whole fee 
^^thus demanded is Rs. 16-14-0. 

The appellant, however,' ' contends that against the priii- 
cipai amount secured by the mortgage he is entitled to set off 
the arrears ' of rent due to him, and that he is liable to pay 
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skimp duty onij of Rs. 6 on Rs, 76-12-8, tlie difference of 

tlic3 two sums* 

Tlie question for decision is therefore as follows In a suit 
to redeem a mortgage and to recover arrears of rent due bj 
the mortgagee to the mortgagor on account of the mortgaged 
property^ siioiikl the Court-fee to be levied be calculated 
according to the swm of the principal amount of the mortgage 
and arrears of rent, or according to the. difference of those two 
items ? 

As authority for his contention, the appellant cites the 
decision of this Court in O.R.P. ISTo, S87 of 1889, In that case 
the Court (Muthusami Ayyar and Weir, JJ.), taking the same 
u Subordinate J udge of Palghat and the District 

Judge of South Malabar, ruled that for the purposes of juris- 
diction the valuation of a suit to redeem a mortgage when rent 
on the property is due to the mortgagor is to be determined 
by the difference of the two items. The grounds given for the 
decision are that if arrears of rent ax^e allowed to accumulate 
the matter becomes one of account between the mortgagor and 
the mortgagee. 

It does not follow that- the rule which is applicable in 
questions of (pecuniary) jurisdiction governs the question of 
stamp duty. This is what the appellant urges. But though 
this Court held in Zamorin of Calicut v. NaTaijana{\) that the 
rule under wliicli a suit is valued fertile purpose of Court-fees 
applicable to determine the Court having jurisdiction ovei* 
the suit, it does not follow that the converse proposition is 
true. The jurisdiction of Courts under the Civil Courts Act 
III of 1873 depends upon the value of the subject-matter^ 
in suit, and the ordinary rule of the Court Fees Act is to levy 
duty according to such value or the value of the relief sought, 
***' which is the same thing. But the 'case of a suit to redeem a 
mortgage is an exception to this rule. 

''^'The value of the relief sought in a suit to .redeem a 
mortgage is' either ‘the value of the.' mortgaged property, or 
the ' value less the sum payable for redemption, but the , stamp 
“ duty is payable on neither of these .eums, but on the ^ principal 
amount expressed to be secured ^ which amount, may vary ihde- 
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pon^^Butly of ths vsbluo 'of tlio roliof soiiglitj^ that is to say^ tlio 
oirdiiiary 'rB Yaluation is dopartod. iroiBj^, 
sake a purely arbitrary standard of Taliiation is adopied. iu this 
particular case* Stanip duty is levied not on th© value of the 
relief claimed, but on. a quite . different, though more easily, 
ascertainable sum. 

If this be admitted, it becomes clear that the appellant^a 
argument is based upon a misconception. He contends that us 
stamp duty, which is ordinarily chargeable on the value of the 
'' relief ^ claimed, is in this case charged on the principal money 
he has to pay to redeem ; the principal money must be regarded 
“as the relief he claims, and because this principal money is 
“ liable to reduction on account of other moneys due to him, 
“he is entitled to a corresponding abatement of stamp duty, 
“ It is plain that the sum he has to pay is not the relief he 
“seeks, though it is on that sum that he pays stamp duty, 
“The relief for which he asks is the recovery of the land, and 
“ the payment to him of arrears of rent in addition would be a 
“ further relief for which further stamp duty should be paid, not- 
“ withstanding that on the main relief asked for stamp duty is 
“ not calculated in the ordinary manner. 

“ The position which the appellant takes up would result in 
“ this anomaly that the longer he were to allow rent to accumu- 
“ late the less he would have to pay on a suit to recover his 
“ land, and if the rent exactly equalled the mortgage sum, he 
“ could file his suit without payment of duty. Indeed in another 
“appeal (S.R. No, 13463 of 1890) similar to the on© under 
“reference, the arrears of rent claimed actually exceeds the 
“mortgage sum, and the appellant still claims to pay on the 
difference only. 

■' “In the two oases (S,R* Nos, 13463 and 18738 of 1890) 
•“ when this question of stamp duty was raised by the appelJaiit, 
'■“Mr, Justice Shephard, sitting in the Admission Court, mail a 

“aa order that} the lower rate of duty for which the appeikiit 
“contends was sufficient, but as the question was not referred 
“:by tAe taxing officer under section 6 of the Court Fees Act, 
“and the taxing officer was not present in Court when tite 
“ order was made, I apprehend that this quoation is still an opon 
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Oil t'lie abovi) rafereiice the Chief elnstice delivered the 
following judgment 

JoixaiKST.-— The ifuestioii referred to me by the Registrar 
is wiieilier in a suit for the redemption of a kanom, iiistitution 
fee ought to be paid on the kanom debt as it originally stood, or 
Oil so much of it as was actually due at the date of the suit after 
setting of! against it aiTears of rent* The answer must depend 
on the construction of sub-section ix, section 7 of the Ooui’t Fees 
A.cfc* The siib-seotion is in these terms— 

ix» — In suits against a mortgagee for the recovery of the 
property mortgaged, and in suits by a mortgagee to foreclose 
the mortgage, or where the mortgage is made by conditional 
sale, to have the sale declared absolute — 

according to the principal money expressed to be secui’ed 
by the instrument of mortgage/' 

The language of the sub-section is clear and unambiguous, 
and according to it institution fee is payable on the principal 
money expressed to be secured by the instrument of mortgage. 
The intention it suggests is to make - the principal money so 
secured the criterion of the value of a suit for redemption. 
It may be fSiat the legislature did so provide because the 
amount actually due by the mortgagor to the mortgagee must 
be a matter of account to be taken in the suit and therefore 
uncertain at the date of its institution. It is then urged that the 
original debt may have been considerably reduced by payments 
made prior to the institution of the suit, and that it is not reason- 
able to compel the plaintiff to pay institution fee on so mud'h of 
the debt as has been extinguished by payment. 

TheOourt Fees Act is a fiscal enactment, and when the words 
are plain, the Courts must give effect to them and are not at 
.liberty to vary the construction, with reference to any real or 
supposed hardship*. A similar reference was made to the learned 
Chief fliistico of the High Court at Allahabad in Pirbhn Namin 
SiM Bani{l)^ and in thatoase the plaint alleged that the 
mortgage had been wholly satisfied by payment. The learned 
Chief Justice heir! that so far as the Court-fee on the plaint was 
iHMiiimmdj it was immaterial whether bhe mortgage had' in fact 
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■been satisfied or whether redemption conid only be bad on pay- 
'' ment of 'R s. 2,15,446-15-0. He observed further that, when tho 
relief claimed is a decree for redemption, it is a relief which it is 
impossible to value, and section 7, sub-section is, must be applied. 
I am therefore of opinion that the institution fee must bt; 
computed on the kanom debt as it originally stood. 


APPELLATE CRIMINAL. 

Before Sir Art/mr J. H. ColUm, Kt., Chvf Justice, am! 

Mr. Justice Wilkinson. 

aUEBN.EMPBESB 

APPAYYA^^ 

PenaJ Code^Act XLV of 1860, ss. 43, 171— Legally honndJ^ 

On 22nd November 1890 tbe accused, who was a Deputy Tahsildar, submitted 
to his official superior a false return of lands in his enjoyment, and also 

on 5th December 1890 made a false statement to the same efliect in a revenue 
enquiry before tlie Principal Assistant Collector. He was convicted of an offence 
under Penal Code, s. 177 : * 

Held, that the conviction was wrong. Virasami Mudali v. The Queen (LL.E., 
4 Mad,, 144) dissented from. 

Appeal against tlie sentence of H. G. Josepli^ Acting Sessions 
Judge of Ganjam^ in sessions case No. 16 of 1891. 

Tlie Acting Advocate^General (Hon. Mr. Wedderbum) for 
accused. 

I do not dispute tlie fact that the accused who was a Deputy 
Tahsildar stated in reply to an official question he had no lands in 
Durghasi which is untrue. He has been convicted under section 
lf7^ which is to be read with section 43 as to the meaning of 
word My contention is that.it Ls not ofibriee 

to furnish such a nil return : it is not prohibited by law; so tlii‘ 
only question is whether the act comes under the third hrnrl 
.in the section 43^ whether it would furnish groMiid For a civil 
action. , . 

. [C!oiiL.ms^ CM. — Could a OoMector sue the isimMur H 
. No. What would be tlie damage ? 


I, , I 


* OrimhmlAppml -Mo. 211 ol ISDl.. 
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Moreoyer tli© grose’oiition has not proved that he was legally 
bound to furnish a return. They do not, file the order infringed. 
There is no proof that it was the duty of the accused to obey the 
order or that he knew about it. No other High Court applies 
the section to cases of departmental ordei^. 

[WiLKXHSONj J.— But there is the authority of proceedings^ 
dated 21st December 1871(1)]. 

In that case the duty was proved ; however the case was not 
argued and merely followed the previous case. Virasami Miidali 
V. The Qtieen{2) was a case of wrong entry in a diary kept in 
pursuance of a departmental order whicli the accused was bound 
to obey. But I contend^that a ruling that any breach of service 
amounts to an offence is too wide. 

Want of proof of duty was dield fatal in the next case. See 
Weirds Criminal Rulings, p. 66; the Court would not assume 
village offioex’s as such are bound in the manner there contended 
for. . 

The order is not proved here ; and Evidence Act^ ^.eo, 22, 
bars an admission of contents of .documents. The only order 
filed related to information to be furnished at a date later than 
that to which' the present charge relates. The prosecution has 
not shown it would be the ground of a civil action if the 
relation was contracfcual, but the contract is not proved or its 
terms ; nor is it ai'ort. Under section 73 of Contract Act, no one 
can get nominal damages by waiving the contract and suing on 
the tort. 

[OoLLixs, O.J, — Is there any evidence that the accused was 
told it was his duty to answer these questions ?] 

‘ The order says it is to be communicated to the Assistant 
Collector, &c., but the communication not proved. 

MarzetU v. WUUam$($) and other cases where nominal dam- 
ages are given rest much upon a sort of legal fiction, Broomes 
Common Law, p* 88, and they do not accord with the rule in 
Contract Act, s. 73. Mere breach of duty by a servant will not 
enable the master to sue uiiless damage piwed.' ■' 

See also Criminal Revision Petitions,- Mob;. 377, 361 of 189L • 

■ [Connms, '0. there the .iiafoi&atipn was true though it 

'contained a siiggestio falsi.] \ 
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The 6ov$rnment Pleader and PuhUe Pfoseeidor (Mr. Pawfll) 

for 'felie Crown. 

The 'Case is concluded, by-'authorifcjs see especially •'I*' iramnih 
MkdaM v. The Qmen{l) iollomng the other cases. 

[Wilkinson/ J. — Dio you say we are hound if the Judges tlid 
not consider the meaning of the words ^Megally hoimd/^j 

They considered whether he was hound to obey the order, it 
must he taken to be a legal obligation which was contemphited, 
as to the earlier cases, 

[Collins^ O.J. — Entertaining great respect for the Judges 
that decided them if I see that they were not only not argued^ hut 
that the present point was not presen t^fo the Judges’ minds 1 
§hall not .consider myself bound by their ruling in a criminal 
case. 

Wilkinson^ J. — They go to the' length of, reading ilio words 
departmental order into section 177 and make an infringe- 
ment of it punishable with two years' imprisonment. Do you 
rely on the latter part of section 43 ?] 

I admit that a oivil action will not lie. But if the Deputy 
Tahsildar was not legally bound to furnish the information^ when 
can he be legally bound to give information f 

[Collins^ O.J. — Was the order put on the record ?] 

The Board's Proceedings prove themselves like the Gazette, 

' The oxd^r is published in Macleame's Standing Orders as order 
248, 

[OomHS, O.J. — That seems- to have been superseded by the 

new order.] 

JtrnaMENr,— The appellant, a Deputy Tahsildar named Dwa* 
fapu .CJiinira Appayya Naidu, was convicted under section 177 of 
the Indian Penal Code by the Acting Sessions Judge of G'aujatiit 
The Acting Advocate-General appeared for the appellant and 
the Government Pleader in support of the conviction. 

The facts are admitted. ' On ,the 22iid NovemberTSOO, the 
appellant submitted to his official superior a false ml return 
of lands Jn his enjoyment, and also on the 5th December IMQ 
made a 'false statement to the same effect in a revenue '}iiqui.ry 
" before _;the 'Principal Assistant Collector. It was argued by the 
Counsel for the appellant that no criminal offence had been 


' ' * 

1 ' j, ) 
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C 0 iii'! 2 iitted^ that appellant was not legally bound to fnmisli tie 
iafonnartion required of Iiim witbin tlie definition o£ legally 
bound in section 43 of the Indian Penal Code, and further 
that no order of the Eevenue Board directing officers of the 
status of appellant to furnish such returns has been legally 
proved to exist* It is also contended that the cases upon this 
section decided by the High Court and reported in Weirds 
Crimiiiai Rulings^ 64^ 65 and 66, are wrong. 

The Government Pleader admits that no civil suit would lie 
against the appellant for his act (section 43), and he is unable 
to point out any section that makes such an act per se an offence/ 
or any law by which such act is prohibited, but relies on the 
cases reported in Weirds Criminal Rulings and contends that the 
Court is bound by those decisions. It is also admitted that the 
only orders of the Board' of Revenue, which were put in, were 
orders dated 27th January 1890, which directed that certain 
returns should be made on 15th January 1891. 

The main question which we have to decide is whether the 
appellant has been guilty of a criminal offence or is merely guilty 
of breach of departmental rules. It is clear that * for a long 
seines of years this High Court has held that section 177 applies 
to cases not to be distinguished from that of the appellant. In 
1862, in High Court Proceedings, 20th November, the Court 
considered that the terms of section 177 were uUrestrioted and ^ 
that they therefore embraced every case in which a subordinate 
officer may seek to impose false information upon his superior. 
This decision is not reported in the Madras Reports, and we 
think for a very good reason, as if the terms of section 177 are 
really unrestricted^ any falsehood^ which a subordinate officer 
may tell Ws superior would be a criminal offence. In Proceed* 
ingg, dated 21st December 1871(1), the Court, upon reading 
a letter from the Sessions Judge of -Salem, ruled that ^^the 
defendants were public servants and part of the duties they 
undertook was to make true returns, to. their, official superior. 
To make false returns was therefore an, offence under section 
177. It is' not certain whether these' decisions were delivered 
ill Court, and no one appeared to argue the case for the party 
accused. ' ' . - 
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The tMrd and most impof tanfc " case is YiraMwn MuiaU v. 
the Qmen(l) before Kindersley and Miittiisami Aiyar, JJ* Tliis 
ease was apparently argued by an Advocate for tlie acciiseil, 
altbougii -tlie points of Ms argument are not; given 5 and the 
Court said that, following ■ tbe Proceedings of tlie 20tli No- 
vember 1862* and 21st December 1871, we bold tliat tbe licensed 
was legally bound to fumisb information to his superior officer 
on tbe subject on. wbicb be furnished false information ami that 
tbe offence was punishable under section’l77/^ The same point 
was also decided in the same way in High Court Proceedings, 

■ No. 2599 of 1877. 

With the very greatest respect to the learned Judges who 
gave these decisions, we are constrained to dilfer from them. 
It is a remarkable fact that' no reference is made in any one ot 
these cases to the definitidn given in section 43 of the wmrds 
"legally bound, and we are therefore of opinion that the pre- 
sent point; has never been decided. Section 43 defines the 
word illegal as follows The word ' illegal ’ is applicable 
to everything which is an offence (see section 40 of tlie Indian 
Penal Code), or which is prohibited by law, or wliicli furnishes 
ground for a civil action, and a person is said to be ^ legally 
bound to do ^ whatever it is illegal in him to Now was it 

illegal as defined by section, 43 for the appellant .to furnish a 
* false return ? d.t is no offence, it is not prohibited by law, and it 
furnishes no ground for a civil action. Take for instance this 
case. An official is bound by the rules oT his superior to be 
at his office at 10 o^clock a.m. and to enter his name in a book 
kept for that purpose ; he falsely enters' his arrival at 1 0 w'hen 
he in fact aiTived at 11 o^clock; can it b#.said that he has 
commiitted an offence ? and . yet if we are to accept the High 
Court Proceedings, November 1862, as correct, the above act 
would be, an offence as it is said ■ the terms of section 177 are 
umrestrioted.^' ■ In fibp Proceedings, 1871, the Court thought the 
question to‘ b©*— "does section 177 apply to a duty arising out 
of a contract of service, and because the defendants in that case 
, t^ere guilty of a breach of duty, therefore they were, it was held, 
.guilty of an offence] and in Vimmmi Mudaii r. The Qumn(l} the 
■Judges ground their decision on the fact that because there was 



TOL, XIT.] HABEAS SEEIES., ' 489 

a departiiiental order wliicli the defendants were bound to obey^ 
a breacli of tliatj departmental order was a orinaiiial offence. We 
are of opinion that tlie sending in the false nil return 
arid the appeilant^s subsequent falsehood that he held no land ' 
does not bring the appellant within .the proyisions of section 
■d #7 id the liiclku Penal "Code and was -not a ca-se .contemplated ■ 
by the Code; he wns doubtless- guilty of breach, of a 'depart-:, 
mental order, but we consider he was not legally bound to furnish 
such information within the definition giyen in section 43 of the 
Indian Penal Code. 

We are also of opinion that there, was no evidence ■befo-.re... the 
Court that the appellant was -bound to furnish the .information 
found to be false, ihe^ Board of^Eevenue -Proceedings" (with the 
t?xe4q}tiori of those already alluded.- to. which do not . affect,., .this ', 

■ case) not haring been put in — see High Court Proceedings, 213 

v-;bfA880|Ji)'.^-k 

W‘e set aside the conviction and '.'-'sentence and direct th# 
appellant to be acquitted. ‘ 


Ihfmr Mi\ Jmike Muitmmm Ayyar {OJicMmg Chief Jngtiee) 
timi 3Ir. JiJfitice S 

PABAMESWABAN (Plaintiff), Affbulaniv 

SIIAN6ABAX (l>BFENBANr No. 1), EnproTOENt.^, ' 

.’-Malabar laiff — Bmt hy one of two co^umlerh\ 

In m Bilk hf me of two com'alers of a-Malal>ar devasom to recoYer kmd, 
|ir<:»p®rty of the detasonu tlic otiior uralan being joined as defencfant, tlioift' 
wa« fio that tlio latter bad repiidlatea tbe right of the pla-Intiff to nm in_ 

cofytmctioa witii ant! ft. «appeared that he, had not been ooiisnlted as to 

iliO iiiHlIttilwn of the Bidt ; ■ . ^ 

fhhh that tlic suit wati bad for anon-joinder of fche-C 0 >*iirata as plaintiff. 

SscoHi) APfEAL agfiiust the decree of ■£/. ’Mt>or87 I)istnct-‘'Judg« 

of Suafch Makbar, in appeal snifi No,j. '?03. of 1889, reversing, the 

-r- — "T ' 

0} Waif's Cri. Kul, (56., SeoMiiAppenUTo, of 18S0. -' .I 


Qubbn- 

Empeess 

Affayya. 



Mj W.\ 



490 


THE INDIAN LAW EEPOET8. [YOL. XIY. 


Bhangajrax. 


Paea- ' decree of V. Eama Sastri, DiBkiot Muiisif of Palgliai in original 

Sait to recover property of a dcTasom witli arrears of nmk 
Tlie plaintiff and defendant No. 1 were co^’iiralex's of a IMala- 
tar de-vasom. Tke otlien defendaxits were in possession oC tlio 
• land in (Question under a demise of 9tli September 187S* Ihero 
was no evidence tliat tbe first defendant liatl .repiuiiiitc?d tiic 
authority of the plaintiff to sue in conjiiiiction with liijnscli^ and 
it was admitted tliat the plaintiff had not called upon defend* 
ant No. 1 to join him, or consulted him as to the advisability of 
suing. The District Muusif passed a decree for the surrender 
of the property dn suit to the plaintiff and defendant iso. 1. , 

This decree, however, was, yevarsed ^ by the Diskicfc .Judge 
who held on the authority of Unni Ncmhiar w Ntlahimhm Bhatia'- 
tMri;pad{l) that the suit was bad for non-joinder of defendant 
No, 1 as plaintiff. ^ 

Plaintiff preferred this second appeal. 

Sanharan Nayar for appellant. 

SanTcara Menon for respondent. 

Judgment, — It having been alleged in the plaint that 
defendant No. 1 refused to join the plaintiff in the suit, and 
that allegation having been traversed in the written statement, 
an issue on that point ought to have been joined and the plaintiff 
should have been required to prove his allegation. The defect 
was, as clearly appears from the order of remand, intended to be 
cured by the District Judge by remitting for trial the issue 
whether the plaintiff' is entitled to sue. The District Munsif, 
however, does not seem to have understood iihe object with 
which the issue was directed. But it was admitted before the 
Judge that there was no discussion between the pkitiiiff* aiiil 
defendant No,.' 1 as to whether it was advisable to institute the 
'Suit and whether defendant No. 1 was prepared to join. 

AS'CO-uralan he. was entitled to be, consulted and to be Joincwi 
;as a plaintiff. It is now- argued that in the oircumstfinces of " 
.the -case defendant ' No. I was not" entitled to 'be consuited, m 
_ he 'had all along asserted an exclusive right to sue, *relyi!ig oa 
^Ihe.rtoea in Ae previous, suit.. There is no ©vicienoe to 'Show 
;,tliat defendant _No, 1 had at 'any time repudiated the plain tiff k 
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autliority to sue in coiijiuictiioii with' himself. It must be ob- Paiu- 
■ i^ei’¥ec3 ^ A the suit was "merely a -suit in ejectment and that - 

tliere was no prayer for the setting aside of the razee. We can- 
not Bay^ tborefore^ tlio District Judge, was, wrong 
the suit on tlie ground that the first defendant was: not' joined;;:^^ 
as plaintiff and was not consulted beforehand. ' 

We must dismiss the appeal with -costs. 


APPELLATE CIVIL. 


Beftm Mr. Justice MvAtusami Ayyar and Mr. Justice Varlm\ 


Kimm IJALiH (PnAiOTirF), A?PEnLAOT, 


AMEB AHX) ANOTHEE (Dependakps JTos. 1 A^n> 2), Eespondents/^^ 

Tran.^fer of Proper Ad — Act IV o/1882, s, 52 — Lis pendens.*^ 

Of the tliS’ee owners of certain properties, two executed a mortgage of tlieir 
interest in December 1872. In 1879 a creditor of the three obtained a money- 
decree against them, and, in execution , attached, inter alla^ the properties subject 
to the mortgage. In July 1880 the mortgagee intervened in execution, and an 
order having been made directing that the property be sold subject to his mort- 
gage lien, filed a suit upon bis mortgage. The property was brought to sale in 
execution of the money -decree in November 1880, and the defendant became th© 
purchaser. The mortgagee obtained a decree in the following February, and 
the mortgaged property was sold in execution in March 1884 and w%s xmrehased 
by one who assigned his interest to the plaintiff : 

Ueld^ that the defendant’s purchase was subject to the doctrine of Us pen-dens. 

Second appeal against the decree of E. K. Krislman, Subordinate 
Judge of South Malabar at Calicut, in appeal suit No. 825 of 
1889, confirming the decree of T. V. Aiiantan Najar, District 
Mnnsif of Calicut, in oingihal suit No. 99 of 1888. 

Suit to recover possession of two-thi?,ds of a certain paramba. 
Tlie paratriba originally belonged 'as joint property to defendant 
No. 2, together with his brother' and. uncle,, who mortgaged their 
two4Mrds interest in it and certain. otheu property on the 28th. 
' 'December 1871, under exhibit B. ' 'All the land to which exhibit 


1891. 
April 29. 
May 4 - 


Seecml Appeal 1174 of 1^0* 


,49.2 


THE iNDiA-N LAW EEPOETS. [?0L* llf« 

B related was attached in execution of a iBOtioy-deorea ol'itained 
against- the three owners in original suit No. 472 oi: 18 1 9 cm the 
file of the Distriot^ Munsifs Court at Calicut. The morigagoe, 
on the '1st July 1880j/putin-a elaiin*assertmg his mortgfige lien 
and an ' order was made . directing that the property bo eotil 
subject to his encumbrance. Subsequently^ and in tlie same 
monthj he filed a suit on the footing of exhibit viss., original 
suit No. 536 of 1880 on the file of the same Court. The pro- 
perty was brought to sale in execution of the money-decree on 
the 9th November 1880 and defendant No. 1 became the pur- 
chaser. The mortgagee, on the 11th February 1881 5 obtained 
a decree in his suit upon the mortgage, arid the mortgaged 
property, viz., the two-thirds share of the judgment* debtors 
was brought to sale in execution on the 11 th March 1884* The 
purchaser at that sale subsequently assigned his interest to the 
plaintiff, who brought this suit to recover the property as above. 
The Districfc Munsif held that the plaintiff was not entitled to 
recover, his purchase having been subsequent in date to that of 
defendant No. 1. He accordingly dismissed the suit. The 
Subordinate Judge on appeal afl5i*med his decree, holding that, 
since the mortgagee had filed his suit after the order for sale in 
execution of the money-decree had been made, he should have 
joined the holder of the money-decree as a defendant, because the 
equity of redemption still remained available ta the unsecured 
creditors of the judgment-debtors, and an opportunity ought to 
have been given to them to redeem his encumbrance. 

The plaintiff preferred this second appeal. 

Bankaran Nayar for appellant. * * 

Bmdara Ayyar for respondents. 

J ni)(3-Mi:xr.--r~Both the Courts below are in error in holding 
that the first defendant's purchase is not governed by * tfio 
doctrine o.f Us. pendens. It was held in RqJ Misimu Mhoherjee 
ti Mndha Madhub MoldafQ,)^ that a purclfasei* under an execution 
, Was bound hj lis pendens^ and the same opinion was espressctd' by 
this Court in Mmvml Fruml v. Sanayapalli 
in which, the plaintiff made his purchase at an cxectition sniu 
:held by a District Munsif. The result is that the (kkmthmk 
-Ihustba treated as if he were- a party to the plaintitfs mii iraii 
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bound by tiie decree and the execution proceeding therein. But Kuxhi Umah 
it is urged that prior to the date of the plaintiffs' suit; 'there':; 
an attachment made by the first defendantj' ihat a claim was 
: preferred , '.by .the .plaintiff^ an^ the property under, 'attach- '; 

.' ment..' wa^^ to be sold subject -to the , mortgage. 

':':',I*he,se„','p,roce.ediEgs, created only a power. in the, judgment»credito'r '; 

,::in 'original': ';suit'. Mo... 47'2 of l-879;to bring the mortgagoFs"eqiiit,y:' 
of redemption to sale^ and the judgment-creditor had^ as was held 
by Mr. Justice Wilson in Soobhul Chunder Paul v. Nitye'-Ohurn 
ByBach(l)y no right to redeem as a subsequent incumbrancer. It 
was by the subsequent purchase that such right was created and 
the purchase was subject to the doctrine of Us ^pendens. The first 
defendant ought to have paid the amount under the mortgage 
decree and prevented the sale in execution in the same way in 
which the mortgagors might have done. It is no doubt true that 
the purchaser had reference to the order that the property might 
be sold subject to the prior mortgage, but the order did not 
create a right to redeem which came into existence only after 
the purchase. The fact that the mortgagee knew of the order 
makes no difference, as he only sought to enforce his mortgage 
which he was legally entitled to do and no notice of the suit was 
necessary to the first defendant who is sought to be affected by 
Us pendens — Manual Fnival v. 8anaga>pa,Ui Latchmidevanima(2). 

We may observe that in. the case of Manual Frnval v. Sanaga- 
pain Laichmidevam‘ma{2) there was also an attachment and the 
doctrine of Us pendens was nevertheless held applicable. 

The decrees of the Courts below are, therefore, set aside 
and the plaintiff^s claim is decreed with costs throughout. The 
mesne profi-ts claimed will be ascertained in execution and awarded 
to the plaintiff. 


(1) 21 W.R., 349. •; 


( 2 ) 7 104 . 
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APPELLATE CIVIL. 

Before Mr. Justice MMmami Aijyctr {OfficMtimf (Jktaf Jitahi-i 
and Mr. Justice Shephard. 

. EUNHI MANNAN (DEFJE3n>ANa' No. 5), Am;i.i.AXi, 

il. 

CHALI VADUVATH and oxhbbs (Pdaiktiffs), Bhsfosuents.* 

Ualabar law—Cowrt sak—Decrce on a mortgage to xecure iiro ..lehf-i—Oo- 
>Mly binding on t<i>r'W(M', 

III a suit by members 6t' a Malabai* tai'wad to set aside a sale in exeeiiiMJit t»i a 
decree, passed on a mortgage wMob had been ©secmtocl by their kjuiiavrwi am*, 
senior anandrava-ns in consolidation of two prior mortgages executed, rcspciijvel,^ . 
to secure two debts, it appeared that one of these debts was bindiiig fouJ rhe 
other not binding on the tarwad : 

HeZd, that the Court should declare the plaintiifs entitled to^i-ho prc*|H'r!.y 
sold notwithstanding the sale, but .subject to the charge created to t^ixnrp '\u 
binding debt. 

SiscoKD APPEAL against tJae decree of 0. Gopakii Siibor-^ 

(iinate Judge of 'NortJi Malabaib in appeal suit Ko, 509 ol 1880,' 
'confirming tbe decree of' A, Venkataramaiia Pai^ District Mniisif 
of TellicIieiTj, in original suit No. 252 of 1888. 

Suit by certain members of a Malabar tarwad against tlie,ir 
karnavan and three other members of the tarwad and n person 
who had obtained a decree against the kst^BUmeil liieiiibers of 
■the tarwad, in eKeoution of which he had brought to sale luid 
. purchased property belonging to the tarwad for a declaration 
that this sale was not binding on the tarwad, 

The^ decree in-question was passed upon a mortgage oxecui^ed 
by the^ karnavan and two. senior anandiwans in ijonsoliciatiun 
of two mortgage, one' of which, (fiW' in this suit us exhibit i) 
was executed to- secure a debt which was now foimd 
been contracted for' tarwad- purposes, and the other of whicli 
(filed in this suit as exhibit V), was executed to secure a debt 
which was now found -to.haTa been contracted undor iio cinuiiii* 
stances of Justifying necessity. 

• The District Mimsif passed a decree as follows 


^ Second Appeal 665 of 1896. 
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' ' It is declared that^ without prejudice to the mortgage the Kun'mi- 
,;'YsaIe of plaiut property in execution of ■ the decree in original 
V suit No.' 483 of 1887 passed upon 'the mortgage bond JV 'be, 

and the same, hereby is, set aside ; ' and this decree was affirmed , ; 
on appeal by the Siibordmate Judge. ^ 

^ JJefendaiit No. 5 preferred this second appeal. 

Ihe Adiag Advocate-- General (Hoiil Mr. WeclAerbuni) for ap« 
peliant. 

Mr. Gaiitz for respondents. 

JoBOMBiNT.— Tlie only question raised is with regard to the 
money originally secured by exhibit I. The decree as framed 
^ is made without prejudice to ^that mortgage, but the fact is over- 
looked that this mortgage is merged in the decree which led to 
the sale sought to be set aside. The proper decree should be as 
follows : — We declare that the plaintiff is entitled to the prp- 
pej’ty notwithstanding the sale but subject to a charge in favour 
of the tif tli^ defendant on the* property sold for so milch of tha 
decree amount as relates to the money secured by exhibit I with 
interest thereon at tiie rate of 6 per cent, per annum from 22iid 
October 1887 up to date of paynient.^^ The suit was substantially 
li suit ft>r a declaration, and the, Lower Appellate Court was 
•probably in error in directing the payment of Es. 32. But wo [ 

" have no. power to interfere. 

The appeal has substantially failed and therefore the appeh 
lanfc must pay the respondents^ costs. ^ *, 


APPILLATI CIVIL. 


iff,, Chief Judimm-e r, 


Before Sir Arihitr J. H. Collins, 

mid 3fr. Jmtke Farker, 

JCIJTTYASSAN (Defskdakt No.,2 ), 'Appeliakt, »- ' 1891.' 

' ^ ' Mssrotaa.' 

. • •- V. - ^ > April 16.;' 

MAYAN ASl> AKOTHKK jPAAUSTlri' AHB'.'DEPCTDAJfX No, l)r' Y'TTff 

EeSPOKDEKSS.*' 




, 0 / a Ufi ''-Ad'A /* 

. flm Mmmm of a Malabar tiw wai m a .. 

wlfurtby lie m%it agiffc of a.Mie 
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to come into operation at onoe. The members of his tarwad <iccjniesto<l in tliia 
disposition of the propeity; In a suit by his successor in the office of kui-naraii 

to recover tlie property : 

Meld,' tliat time began to rmi for the purposes of limitation fniw r/lio 
of tbs donee. 

Qmre, whether tlie principle laid (iJi.lt, I*! ' 

126) would apply in the case of a will made by a member of a Malalu r 
having heirs in the tarwad. , , 

. Second appeal against- the decree of C. Gopalan Nttyai% Sub- 

ordinate Judge of North Malabar, in appeal suit No. 26o of I B81‘, 
reversing the decree of S. *Raghunathayya, District Muusif of 
Tellicherry, in original stat No. 613 of 1886. 

Suit hy the karnavan of a Malabar tarwad to recover posses- 
sion of certain land. . 

The plaintiffs case was that the land in question was property 
of his deceased karnavan, Ohathankandi Kunhi Mayan, who was 
manned to one Dmmaya, a member of second defendant’s tarwad ; 
Jihat nndef a will (exhibit A), dat§d the 17th Karkidakam 1029 
(81st July 1854), Kuuhi Mayan devised thja property to his wife 
TJmmaya and his daughter Pathnmma for life with reversion to- 
his own tarwad;- and that, as Ummaya died in 1057 (1881-8^ 
Pathurama having predeceased her, plaintiff was entitled to the 
■ possession of the property. The first defendant was alleged to be 
in possession as tjmmaya’s tenant. The defendants denied the 
will and Kunhi Mayan’s right to tbe parainba, which, they said, 
was the jenm of second defendant’s tarwad, and was now held 
• by the first defendant under a lease (exhibit III) granted to 
him by Ummaya’s brother and the second defendant’s karnavan, 
Kunhamed Musaliai’, in August 1876. They denied the plain- 
tiffs claim to be tbe karnavan of his tarwad, and also pleadeil 
Hmita^on. 

The District Munsif found that plaintiff was the karnavan of 
his tanyad and therefore competent to maintain the suit, anti 
that, the land in question was the property of plaintiff’s karnavan 
Kunhi Mayan and did pass to the possession of Jiis wife and 
daughter on his death under the will in exhibit A ; ho was 
nevertheless of opinion that the will was .invalid as against thp 
otbler membera of Kunhi- Maym’s tarwad under the Malabar 
Law, but ruledy however, 'that, as they allowed Ms widow and 
.daughter ahd the other members of the second defendant’s tarwad 
.to'.'coalmne in their oodupatidh since Kunhi Maya«’.s death in 
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i034 (1858—89)5 tlieir present claim for possession was barred 
by limitation. The District M'unsii accordingly passed a decree 
tbe snit. ' ' Tbo' Subordinate Judge on appeal lield 'tlia#'; 
the instrument was valid as a will, and that' 'since the person who 
took under it survived until 1880, the suit was not barred by 
limitation, and accordingly passed a decree for the plaintiff. 

Defendant No. 2 preferred this second appeal. 

Sr/} 2 ^Trm for appell^^ ^ ■ . 

Bl/ni Nmihiar for respondent. 

Judgment. — -The District Munsif found that plaintiff was the 
kamavan of his tarwad and that the plaint property was the self« 
acquisition of the former karnavan Kunhi Mayan, but that the 
so-called will (vasyat) was not valid since the property lapsed to 
the^ tarwad at Kunhi Mayan^s death in 18h9 (Kallati Kunjti 
Menon v. Paled Bhracha MeMon{l)^ and hence that the suit was 
barred, ^ 

Oiiiappeal the Subordinate Judge concurred with the District 
^ Munsif on tlie.fSrst twp issues, but held on the authority of Alami 
V, Jfbmu(2), and S.A., No. 396 of 1887, that the will was valid, 
inasmuch as Kunhi Mayan had a power of disposition by gift 
' 'inter vwos^ and secondly, that the family had accepted and 
recognized the life interest of Ummaya and that limitation could 
only run against defendants from the date of her death (1880) | 
hence tliat the suit was not barred. • - 

In the case of Alami v. Komu{2) the testator had no heirs of 
any kind, and the question was. between his devisees and' the 
" Grown in S.A., No. 395 of 1887, the question was between 
devisees and AtMadakam heirs only; and in both these cases 
the wilhwas held valid. . • , , 

But it is not necessary in the present case to decide whether 
the principle laid down in Alami v. Komu{2) would apply' when 
. there were heirs in the tarwad itself/ for, on referring to the vasyat 
(exhibit A), we find that it purports to be a deed ot gift andmot 
a, testamentary disposition, though the gift is limited to a life 
. interest only. It purports, however, ip; 'coin© into ' effect at once,^, 
and thus must be regarded as a gift and. the Subordi^ 

' nate Judge is fully Justified in findtagmu the evidence' that, 'the; 
disposition has been recognis^ed siid.acc%)te'd'by the tarwad. . 
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Time will therefore rnnft’om the death of Ummayam 1880, 
and, as it is found that defendants only got possession through 

*tHs lady^ tlie %tiib is not barred. ' ■ . ' • ‘ 

Tbe second appeal is dismissed witli cost. 


APPELLATE CIVIL- 

Before Mr, Justice Muttmam Ayyar and Mr. Justice Hmtdky. 
PAEAMASIVA (BEFETOAisrT), AvmLtAWT^ ' 


llEISHNA (Plaintiff), Eesfonbent.'^’ 




tr 




Practice- — Pfo-n^joinder — Civil Procedure Code — Act X of 1877, b, 204, amended hy 

Act XII of 1879 — P-urchase at a Oourt-sale on behalf of^a judgment-crediior 
• without permission of the Court, ^ 

Under Civil Procedure Code of 1877, as amended by Act XII of 1879, a pur- 
chase made at a Court-sale on behalf of a judgment-creditor was not invalid for ** 
want of permission of the Court. 

Where a suit is brought by one member of an undivided Hindu family to 
recover land, the property of the, family, and no objection is taken at the hearing 
on the. ground of the non-joinder of the plainii^’s co-parceners, it is not open to 
an unsuccessful defendant to raise such obfection on appeal.' 

Sbconi) appeal against the decree of W. P. Graliame, .District 
’ Jndg’O of Tinnevellj^ in appeal suit No. 256 of 1889^ confinning 
the decree of S. Krishnaswami Ayyar, District Munsif of Srivilli- 
putiir, in original suit No. 275 of 1888. 

Suit to recover possession of certain land. Vedanta Ayyan-- 
" gavj the undivided brother (deceased) of the plaintiff obtained a 
decree on a mortgage against _the brother and sister of the 
de.f 0 ndaut in original suit Jfo, 47 of 1878 on the file of the Dis» 
triot Munsif of Srivilliputar. The niortgaged property was 
attached ^and- brought to sale in execution on* 8 tli June i 86 L 
The plaintiff “bccanie the purchaser, of the land for liis imdivideti ’ 
brother, who -subsaqiifotly died, .and the land became tlie'pro- 
^perty of the -undivided -family. / The sale to the plaintiff was con- 
firmed bn llth August 1881 , but he did not cJjtnin asalo cwtificate 
until 24 tli September 188 fe'.,',bThksEine property was attached in 
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execution of a money decree obtained, in' small cause suit ‘No. 
307 of 1877 in tlie same Court by tbe defendant against Ms own 
brother above referred to. The property was brought to sale on 
IStli June 1881; thp sale was confirmed on 15th August 1881. 
.The sale certificate was issued on 6th October 1883 and the 
piircliaser obtained possession from the judgment-debtor. 

On 29bh October 188.7 the District Munsif passed an order on 
ciril miscellaneous petition No, 678 of 1887 directing the delivery 
of one moiety only of the property purchased by the plaintiff 
to him. The plaintiff now sued to set aside the above order and 
to obtain possession of the other moiety the defendant 
. The District Munsif passed a decree as. prayed. ^The de- 
fendants preferred an appeal to the District Judge on the ground^ 
among others^ that the plaintiff had no right to sue alone^ he 
being a member of an undivided Hindu family consisting of 
two or more co-parceners as admitted by himself. This defence 
bad not^been raised in the District Munsif s Courts where the plea 
mainly relied on was as follows^ viz., that a few days after the 
sale in execution of the decree in original suit No. 47 of 1878 the 
judgment-debtor had paid the whole* of the decl^ee-amount inclu- 
Bive of the auction purchase money to the plaintiffs therein and 
that the auction purchase was privately set aside by the .parties, 
the plaintiff therein promising to certify that fact to the Court 
and not to seek to obtain a sale certificate. The allegations upon 
which this plea rested were held by the District Munsif not to 
* have been substantiated and this view was. concurred in by the 
District Judge who proceeded to' deal with the other questions in 
the appeal .as ’follows : — - - ^ , 

Defendanf s pleader then argued th^t under section 294, 
Civil Procedure Code, the purchase by plaintiff^s brother for 
** plaintiff, the decree-holder, is ipso facto void, and latn referred 
the decision in Mahomed Game Chowdhnj v. Umi I^ll Sen{l). 
" Under Act X of 1877, a decree-holder could not bjd without' 
special permission and a purchase by ■him was , invalid 
' Bnlchmee Btdlnbh v. Bfojomth Sirmr{2) ^ Naraymi 
“ imtiih Y* Anaji l)eskpande{S). But under the •provisions of the 
present Civil' Procedure' Code, XI?,.bCd882,„such' a purchase is 
“not necessarily invalid, but may be set''as,Me;by^Jh0Dourt' under 
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clause 3 of seetioE, 294 ''on the, a|3plioatioia ‘oE the Judgment- ^ 
" debtor or any other person interested in tlie sale,^^ This is ' 
"also laid down in Javh^Th^iy^ Mct^fibhiiiQ.) and in Oldnimn&inf.a^^ 
^^Natu V. /tUaim;(2) and jn Mathum D^$ v. Nmthtim LaM 
' ' MaUa(j ^) . Therefore, the contention is, of no avail to defeiidaxifc. 

" Not only was no application made to cancel the sale but the 
" Court actually confirmed it. 

" It was then objected that the suit was not sustainable ’ 
"because plaintiff is not the only member of his family who is 
" interested in the suit and that the others ought to have been 
" added to the array of parties. As to this I have merely to 
" remarh that section 34, Civil Procedure Code, requires this 
" objection to he- raised at the earliest possible -stage, and that 
" I cannot consider it in appeal, for it was not raised before 
" the District Munsif — vide the remarks of Broughton, J. (page 
" 602), in BajncH^ain Bose v. Universal Life Asstmmee GoriVpany{4i)* 
" This objection ought to be taken before the first hearing, or it 
" will be held to have been waived. 

"The result then is (1) that defendant has failed to prove 
" the agreement ' with plaintiff which he set up, (2) that the 
" objection of others being interested is raised too late, (3) that 
" the purchase by plaintiff for the decree-holder is not invalid, (4) 
" that plaintiff did not as alleged play a fraud upon the t^ourt by 
" seeking to evade the provisions of section 294, Civil Procedure 
" Code, and (5) that since the property before the death of Vedanta 
" Ayyangar became the property of the joint family, of which he * 
" was an undivided member and by survivorship has passed to 
"plaintiff and others, the plaintiff certainly can bxing the suit. 
"Therefore, this appeal fails. The decree of the Lower Court is 
"confirmed and this appeal is dismissed with costs.^^ 

Defendant prrferred this second appeal. ^ 

Banyc&haryar for appellant. 

Parthmamclhi Ayyangar for respondent. 

JtiBGMEHr. — As to the point that plaintiffs purchase being on 
behalf of the judgment-creditor ' was invalid being made without 
the permission qi the Court, the last clause of section 294 of the 
Code of Civil Procedure, ■ Act X of 1877, hi force fit the time 



of the piirohase as amended by Act, XII of 1879 stood as in tlie 
corresponding section of the present Oode, and clearly negatives^ 
ill oiir opinion^ the view that not obtaining the permission of the 
Court invalidates the purchase and this opinion is in accordance 
with tie decisions referred to by the District Judge. 

The objection that Vedanta Ayyaiigar^s heirs were not made 
parties to the suit was we think rightly disallowed by the District 
* Judge as taken too late- It- is urged' that appellant is entitled 
to compensation |or improvements. The District Miinsif dis- 
allowed the cl aim j and though it was made a ground of appeal 
to the District Court, it does not appear to have been urged in 
that Court, nor do we see any legal foundation for the claim. 

.. The' second appeal is dismissed with costs. 


fABAMASlYA 
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ABKAEI A€X-™AOT III OF 1864 (MADRAS), s. of renter of Ahhari farm 

— Right of Collector to close shops inchided in the renter'^ s contract — Collector'^ s orders 
mcdi/led by Board of Revenue — Suit for damages : 

The plainti:^ rented from Government an Abkari farm, on terms which re- 
served certain powers of control to the Collector, and obtained a license 
under the Abkari Act. He did not manage the shops in the contract area 
himself nor obtain separate licenses for their management by others. The 
Collector made orders which were subsequently modified by the Board of 
Revenue, directing the closing of certain shops which the plaintiif had 
sub'-let and directing that otheis should not be opened. It was found that 
the Collector’s orders were not in excess of the powers reserved to him under 
the contract, and that they had not been issued arbitrarily or otherwise than 
in good faith. In a suit for damages occasioned to the plaintiff by these 
orders : — Hetd^ the plaintiff was not entitled to recover. 

Secretary of State for India v. Choyi , , . , , , , , , . . . • * 82 

1839--XXIY, APPEAL DHDEB— LIMITATIOK-*»CIVIL PEOCEBUEE CODE, 
s», 18, 4.3 — Res judicata — Land-lord and tenant — Service-iemire with rent — 
Enhancement of rent — Resumption: 

In a suit brought in 1886 by a zamindar to recover an estate granted by 
his predecessor to the predecessor of the defendant on a service tenure, a 
smallmoney rent being also reserved, it appeared that in 1864 the right of the 
plaintiff’s predecessor to rent had been established by suit, but there was no 
evidence that the service was then dispensed with, but in 1885, it was inti- 
mated to the defendant that the service was dispensed with, and a notice 
to quit was given to him ; the option of holding the estate at an enhanced 
rent was however given to him at the same time ; (1) that the suit 
was not barred by limitation, nor precluded by Civil Procedure Code, s. 13 
or s. 43 ; (2) that the plaintiff was not precluded by any implied contract 
from increasing the rent ; (3) that the burden of proving the plea that the 
plaintiff was not entitled to eject lay on the defendants and had not been 
discharged. In computing the time for an appeal to His Excellency the 
Governor in Council, under the rules made by virtue of Act XXiV of 1839 
against a decree passed by the Agent to the Governor, the time necessary for 
procuring copies of decree and j udgment appealed against may be deducted. 

Mahademy* Yihrama #, ^ ,, ,, 365 

8m Estates or Lunatics subject to Mubasbal Couets. 

1860— XX¥II, s. $-^SecurUy bond — Suit bp the heir of the decerned : 

On the issue to defendant No. 1 of a certificate under Act XXTII of 1860, 
defendant No, 2 executed to the District Court a security bond. The plain- 
tiff, w'ho had established his right to the monies collected under the certifi- 
cate, now brought his suit on the security, bond to recover the amount so . 
collected : — MeM^ that the plaintiff not having obtained an assignment of the 
indemnity bond from the District Court was not 'entitled to sue the, surety. , 

3£fiyan r, Chathappm ^ •* 

I 860 , XLV: ' 

Bee Penal Cope. * 

, jSVf InAMt ; , . ''-y-’'' . ' 





1863, XX : 

See Eewgio^s JEnoowments Act. 

1864, III (Madras) : 

^ See Abkaei Act. ’ , 

1865, Yin (Madras) : 

See ,R,ekt Eecovbky Act. 

„ X: 

See Succession Act. 

1866, XIY ; 

See Post Office Act. 

I860, IV : 

See Court Fees Act. 

isiTioN:' AdT.\ ■ 

' See Hinbu \Yilis Act. 

1872, IX ; 

See Contract Act. 

„ XV: 

See Christian Marriage Act. 

1873, III (Madras) : 

See Civil Courts Act. 

See Scheduler Districts Act. 
1877, I : 

See Specific Relief Act. 

„ in : 

Bee Registration Act. 

See Civil Procedure' Code. 

• See Dxhitation Act. 

1879 , 1 : 

V ' ' ' See Stamp Act* ' 


;;;j ; 'S0 Oira Peocbmhe Code of 1877 .' 
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1882 , IV : 

&'ee Transfer of Phoferty Act 
,, y (Madras): 

See Forest Act. 



See Criminal Procedure Code, 

,, XIT: 

See Civil Procedure Code. 

1884, I (Madras) : 

See City of Madras jMunicipal Act. 

,, lY (Madras) : 

See District Municipalities Act. 

■.18:87' VII • 

See Suits Valuation Act. 

1888, 111 (Madras): 

See City or Madras Police Act. 

ISBB, VII : 

See Succession Certificate Act. 

ACT OF STATE—HfAH: COMMISSION— BEOtJMTIOH IV OF 1831 (MAD- 
BAS)— ACT IV OF 1862 (HABEAS) — Remmption of mam — East India Com- 
pamfs ji^ghire-^MenJcaval lands-- Mimsi vlgkis^ evidence of— Secondary evidence ■ 
of lost grant hg Govermnent : 

In a suit to declare the plaintiff’s title to a shrotriem village which was 
included in the jagliiro granted in 1703 by the Nabob of the Carnatic to the 
East India Company, it appeared that the village in question had been 
XU'eviously granted by tlio Nabob free of assessment to the l\azi of i^iadras 
as an endowment for liis office, and afterwards to the son of the first grantee 
personally, without condition of service. In 1779 the British Government 
coiifirmed the village in perpetuity to the second grantee on account of the 
office of Kazi winch he ffilod, and to his direct heirs who should be fi.t for 
that ofiioc. In 18G2, on failure of the direct male line, the grantee’s grand- 
son by a daughter was nominated to the office of Ivazi with the approval of 
Government, who directed he should hold the village, adding that it had 
been assigned as an endowment for tliat office. In the saiue year the Inam 
Oomimssioner confirmed it as a personal inam, enfranchised it and granted 
a title-deed to the holder. In 1866 Government ordered that the village 
sliould be registered as an endowmient of tho fCaziship an.d the title-deed 
cancelled, and in I86S notified in the Gazette that the title-deed which was 
not produced was cancelled. Between tho dates of the above order and notifi- 
C'ation the Kazi transferred the village to the plaintiff under a deed of 
pC'rpctual lease .and planed him in possession. But in 1873 Government 
resumed the village and subsequently directed that the whole of its net 
revenue be pai<I to tho Kazi. The Kazi, frotaw’hom the plaintiff; claimed, 
died in 1 808. An inam of eertaia Meakaval lands, which had formerly been 
niiolted t(rihc village watchman' as inam, had been .granted to the Kozi in 
1802-3; they were eoltmited by raiyats who -paid varani to the ’ inamdar. 
The order of rosiunx^tion in' 18,73 had no reforeneo to .these lands, but in 1877 
Ciovcrnmcnt Issued pattas to tho raiyats : — Mek% '(!)■ that the grant of 1779, 
tim original dotnmmnt not ha%dng-been ntadneedhy theplaintltf, was suffich 
csntly proved by a translation produced 'from .official custody and certified by 
the Collector in iB3S to bo corrected andattosted.hy. the Persian Translator to 
(tovcrmmmt ; ifi) iliat it was competent fordhe Government in 1779 to alter 
the mtiuro o£ tho grant of ITfil-ks.an' aefc’.of State that on the right con- 
slruetion of Eegiiiition IV of I831‘.,aiid AetTV of 1862, and in view el. the 
facts tlmt the plainliff' must have heen.aw© of the mtiire of the temiie and 
tho content# of the hi wnceilatioh of the hmm title* 
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deed, the Government was not acting uUre^ mres in cancellmg tho enfran- 
chisement, &c. ; (4) that the Kazi, through whom the plamtitf clannM, 
having died in 1868 there was no reason to question the resumption m lha ; 
(5) that the plaintitF was entitled to possession of the AieiiKaTal lanas, the 
action of Government in issuing pattas to the raiyats being mra nre^t* 
Issues first framed on appeal as to the plaintiff^ s claim to niirasi rights and 
Alenkaval lands. Evidence of mirasi rights considered. 

Karmahara Menon v. Secretary of State for India 

A^EUGY TBik(yiS--Jurisdiction of High Court o^er-- Criminal JProecdure Code, s, 2-- 
Letters Patent, s. 2S-Schedt{led Pisiriets Act-^Act XIV of 1874, notifmtiom 
under — Ageyicy Pules — Act XXIV (^1839 {Madras^ a, 3 : 

The High Court set aside a conviction by the Agent to the Governor in 
Yizagapatam on a charge of culpable homicide not amounting to murder, 
and directed that the accused be tried in the Sessions Court at Vizagapatam 
on a charge of murder. The accused was tried accordingly, and was con- 
victed of murder, and he appealed to the High Court. The Agency tract 
of Vizagapatam is a scheduled district under Act.XIT of 1874, and -the 
Governor in Council extended the operation of the Criminal Procedure Code 
of 1861 to it by a notification made under that Act in 1862.^ In 1863 the 
Governor in Council, by a notification under Madras Act XXI Y of 1839, 
constituted the Agent a Sessions Judge under the Criminal Procedtire 
Code i--Beld, that the High Court had jurisdiction to direct that the accused 
be tried by the Sessions Judge under ,i the provisions both of the Letters 
Patent and of the Criminal Procedure Code. 


Queen^Empress v. Budara Janni 


ALIYASAITTAKA LAW — Inheritance-^ Uncongeniial insanity— -Suit hy an umdjudged 
lunatic hy the Agent of the Court of Wards as guardian — Authority of the Court of 
Wards— ^Regulation V of 1804 — Estates of lunatics subject to Mufassal Court * — 
Act XXXV of im— Code of Civil Procedure, s. 464 : 

A Jain, who was subject to the AUjragantana law, made a will, whereby 
he disposed of the property of his family in favour of certain persons, ancl 
died. The plaintifi, a female, was the sole surviving member of the testa- 
tor’s family, but it was admitted that she wns,, and for more than fifty yeiirs 
had been, a lunatic, though she had not been declared to bo so under Act 
XXXV of 1858 ; it appeared that her lunacy was not congenital. She sued, 
by the Collector of South Canara, the agent for the Court of Wards II di, 

(1) that the plaintiff was not excluded from inheritance by reason of lunacy 
under Aliyasantana law, and the will, in favour of the defendants, was invalid ; 

(2) that the Coxirt of ^Yards had power to take cognizance of the plaintiff’s 
case under Regulation Y of 1804 ; (3) that although the Court of Wards 
should ordinarily obtain a declaration under Act XXX Y of 1858 in cases 
where the lunacy of a ward is open to question their failure to do so in the 
present case was not fatal to the suit ; (4) that Civil Procedure Code, s, 464, 
was accordingly applicable to the case ; (5) that the appointment of the 
Collector, as guardian to the plaintiff, w^as legal and valid. In deciding 
what was the extent of the property which the plaintiff was entitled to 
inherit under the above rulings, certain documents adduced as evidencing 
partition of the family property were held to evidence merely arrangements 
for separate enjoyment. 

Smku v. Puiiamma . , , , 




y^ 77 — — ; Vnjustijled aliemiion of family property hy a memher of 

undivided family— Limitation— Adverse possession : 

In 1851 the ejaman of an Aliyasantana family mortgaged ffiiuily jiropori-v 
to the ancestor of some of the defendants who and wh of^e tilioncos wen* now 
;,ih possession. 1'he mortgagor died leaving besides one brother, two sisters, 

, each having a son— the family^ remaining undivided, la ISk) one of the 
sqhs,, with the concuirence of his uncle and mother, 'convoyed the land to the 
^,:imhxtiage@,‘ but this transaction was not justified hr any fainilv necea&ity ; 

■ m the other son and his mother' sold their undivided moiety try the 
8 prodeoessor in title. In a suit to redeem tho mortgage of 1851, t lio 
hbtainod a doere© for redemption of moiety of tho TOortimgc 
although it may .'have hem cupposod in 1857 tisal 
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corapulBory partition was permitted by fcbe Aliyasantana law, yet as tbe right 
to the half share purported to be sold in 1857 had no legal existence, nothing 
could pass by that sale and the suit should be dismissed. Per mr. — Neither 
the original mortgagee nor his son can rely on the 12 years’ rule of limitation 
unless he can prove a subsequent valid sale, in the absence <.>f which liis 
possession must be taken to retain its original character. 

Byari v, Puttanna . . , . . . , . . . . . . . . . . . 38 

CHBXSTIAH MAEBIAaE ACT— ACT XV OF 1872, ss. 5, Q^-^Marriage solemnised 
by an unauthorised person “ knowingly ''^— Presence of a Marriage Pegisirar: 

The lay trustee of a church in which the banns of marriage between 
Christians had been published, solemnised a marriage between thorn according 
to the rites of the Church of Plngiand. The Marriage Eegistrar attended the 
ceremony in a private and unofficial capacity. The jjerson who solemnised 
the mavriage was not of any of the classes of persons authorised to solemnise 
a marriage in tlie absence of a Marriage Registrar and ho was convicted of an 
offence under Act XV of 1872, s. 78 : — Held, that the conviction was right. 
Queefi-JBmpress v. Fischer . . . , , . , , . . . * . . . » 342 

CITY OF HABEAS MTJNIGIFAL ACT— ACT I OF 1884 (HABEAS), ss. 108, 109, 192 

— Profession tax — Liability of members of a firm — Extent of appeal allowed against 
decision of President of Municipality : 

A member of a firm in ^ladras, another member of wdiich was absent, was 
assessed under the l^Iadras Municipality Act to pay a certain sum for the tax 
OTi arts, profowssions, trades and callings as agent in charge of the business of 
the absent member of the firm. He complained to the President against the 
assessment under ss. 104, 190 of the Act on the ground that he was not 
liable to pay any tax as agent, &c., but the assessment w\as confirmed. He 
thereupon preferred an appeal to the Magistrates:— (1) that the Magis- 
tratcH had jurisdiction under Madras Miinicipai Act, s. 192, to decide the 
question of the liability of the appellant to bo taxed under s. 103 ; (2) that, 
alfnough the absent partner might be called upon through the appellant as 
his agent to pay the tax due by the firm with reference to its whole income, 
he was not cstherwise cha-rgeable with any tax in respect of the business 


earned on by him. 

Ear m w President of the Madras Mnyiicipcd Commission .. ,, ,, 140 

2. ^ — j g. ^^Z-^Btatmnent 

of came of actum — Address of intending plaintiff : 


In a suit against the !^Iunicipal Commissioners of the City of Madras for 
damages sustained by the plaintiff by reason of an accident occasioned to his 
horses through the ilbrepair of a road within the limits of the Municipality, 
it appeared that at the close ui a correspondence betw-ecn the plaintiff and tiho 
PrcsmcEt of the? Municipality, the plaintiff, in a letter hoaac4 '‘^Madras/' 
stated that ho had directed auctioneers to sell, the horses, and that he would 
** proceed against you by law to recover such loss or damage as I may have 
Rustaincfdd’ and added ** kindly consider this as notice of claim tmder section 
433 of I^liinicipal Act No. 1 m and that the plaintiff’s attorneys, in a ' 

suliRcqne nt kdicr, dcnunided payment of Es, 1 ,000, being the damages sus- 
tAlmxi by our crlient by reason of the neglect to keep in proper repair that 
poidioTi of the road, A'c.,’’ and stated that if the sum claimed were not paid, 
the plaintiff would be compelled to, have recourse to law to,, recover the 
iiimo without further iiotieo” i^MeMr (1) that the two letters should be read 
tcfgcihcr ; {2} that the eiiuHo of action was stated sufficiently in the second o,l 
the alxn’r Ic'litus ; (3; thatdhe plaintiff's address was sufficiently given ^in the 
first of 'the aW’vc Icltm. ■ , , , ’ 

lklm\\ Mnnmpa! CommmionirsmfMairm ■■■,*. / ‘ .♦ '*» S86 

CITf 0F KABMS miCl ACT (ACT III ’OF 1888, ItABBAS), Xl' , 

AMB Wf-^Crmai miktkd by of sfree^^^Muak pmf&med.in 

pkC't : , ' ' ’ ' . ’ 

Membew of tho Salvation Aimiy-.wem foimd' by. the' Ma^strate to have 
pity mi’ lamlwiinriM and' sung of a street la Madras, and 

thc»by colloeted a iwowd wMcli'" 'thronged 'the ' street, and they wore 
offoEWi under the Clty.^f.Jlidais'Eollce Act^ f» 71,' els. xi'aad - 
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1 ^'y I — I£eldf Oil i'cvisiou, thatj siiic6 th.c intontion. of tho accused was to collect 
a crowd in tlie street, the conviction under cl. xi was right, whether ()r nut 
the place, where the accused played and sang, w^as a private place ; but that 
if it was a private place, the conviction luxder cl. xv %vaB wi'ong. 

Qtieen’^JBmprm v. Sttlca Singh 
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Cim COUBTS ACT (HABEAS) ACT III OB 1873, s. 13— 

of relief — Siiils Yaluation Act — Act VII c/‘1887, s, 11— hj a covrt pyrchmicr 
for partition : 

The purchaser at a court-sale of eight pangus out of an estate of 28 f-; 
pangus sold thorn to the plaintiff. The whole estate %yas worth more titan 
Bs. 2,500, but the eight pangus sold to the plaintiff w'ero w'orth less than that 
sum. The plaintiff brought this siutiir a Subordinate Court against his 
vendor and certain persons, who were in possession of and claimed to l»e 
entitled by right of purchase to the whole estate, for partition and posses- 
sion of his eight pangus. It was found that the plaintiif was entitled to the 
eight pangus purchased by him as against the defendants: — IleM^ (1) tlmt 
the suit was within the pecuniary limits of the jurisdiction of a District 
Munsif; (2) that since the disposal of tho suit had not been proj udicialiy 
affected, Suits Valuation Act, s. 11 was applicable and the decree of the S\ib- 
ordinate Court should be confirmed. Whothor the Subordinate 

Court has not concurrent jurisdiction with a District Munsif in suits less 
than Es. 2,500 value. 

Krkhnmimiv. Kanahasahai ,, .. .* .. 183 


2. — — — ^ s. 18 — Malahar to 

remow a hamavan for mismanagements de facto Jsarna^an — Minor members of 
tarwad not joined — Valuation of. suit : 

A suit ■was brought to remove the karnavan of a Malabar iarwad from 
office on the grounds of mismanagement of tar-wad property to the oxtemt of 
more than Bs.- 2,500. The acts of mismanagement comj^lained of w’-ere 
really done by the present defendant 17a. 1 as karnavan de facto, Tho above 
suit was withdrawn wdtli leave to sue again. The defendant therein died 
and was succeeded by defendant No. 1, against whom the plaintiffs brought 
the ijresent suit in the Court of a District Munsif (to which all the adult, but 
none of the minor members of the turw'ad w’cre made parties), to obtain his 
removal from the office of karnavan alleging against him tho acts of mis- 
management above referred to : — KeU^ (i) that the suit was not barred l>y 
the previous suit and was within the jurisdiction of the District Munsif"; 
(2) that the minor members of the tarwud w^ero sufficientlj’' represented on 
the record ; (3) that the grounds alleged supported the action. 

KmMn r. Smhara . . , , , , . , . * . . , , . . . . 


3. 


^ s. 13 {%)’^Appcalfrom a 

adopted when a District Court erromondg 
Civil Froci'imr CodCf 


ordinate Court — Froceeding to k 

returns m appeal petition for presentation in Eigh Court- 

’ s.m: 

Certain members of a Moplah family suf‘d the others in a Bul)ordinaf«‘ 
Court to recover their distributive share under j^Iulininmadun btw. lia.- 
property to be divided was more than Ks. 5,000 in value, but the .share 
claimed by^the plaintiffs %vas less. Th<^ Subordinate . J ndge passed a decrcr«, 
against which an appeal was preferred to the District Court, but the Distriri 
Judge returned the appeal foi* presentation in the High Court. The appel* 
lants prefen'ed a second appeal to the fiighXburi against tho doeiH?on of the 
District Judge, and also presonted^a petition praying ‘for the rindsioii (J Ida' 
proceedings under Civil Procedure Code, s. 622 iM, (1) thiit Iho Disirirt 
; Court had jurisdiction to entortain . tho appeal? (2) that mil her n .‘-et'ou.d 
appeal nor a petition under Civil Procedure Code, s. 622, was tho af<|a‘up!‘i;tte 
’ .ppodf^,^dipg to adopted by the appellants,. but an appeal as iVom an order 
„ tinder Oiyil Frocoduro- Codo^, ss. ,57^533* Tfio erreu* of tlio appolhoits 

, , bring onu„of form morely, tho Court ameuM tho sccoiui appoal’ as an 

1 otrder of tho District Court and dlrectcal the District Judgo to 

, ‘ i” ind dispose of tho appeal from the Sutodinalo Coiiil, 

'< , • ** ’" ' 1, » . ## , ,, 1 1, I 
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CIVIL PEOCEBTOE COBE— ACT X OE ISYt; g. 394., AMEXBEB BY ACT XII 
OF 1879 — Fraetlce — Non-joinder — rurehase at a Court-sale on behalf of a judg^ 
meut-creditor 'Without permission of the Court : 

Uiidei' Cinl Procedure Code of 1877, as ameuded ‘by Act XII of 1879, a 
juirohase made at a Court-sale on bekalf of a judgment-creditor was not 
invalid for want of permission of the Court. Where a suit is brought by 
one member of an undivided Hindu family to recover land, the property of 
the family, and no objection is taken at the hearing on the ground of the 
non-joinder of the plaintiff’s co -parceners, |it is not open to an unsuccessful 
defendant to raise such objection on appeal. 

Fmwnasira v. Krishna . . . , , , , , . . . . . . , . 498 

. act XIV OF 1883, ss. 2, 344, 258, 6%B--Appeal against 

an order under s. 258 : 

Semhlo,— All appeal lies against an order dismissing an apidication made 
under Civil Procedure Code, s. 258, that the adjustment of a decree he 
recorded as certified. 

IJnpmjpa Y. Narasimha .. .. .. .. .. 99 

. : ^ , s. 13, EXPIAEfATIOX V—Ees 

judicata — Suit for possession of a share in the property of a Muhammadan family : 

In a suit in 1882 between the members of a family following the Muham- 
madan law of inheritance, in which the plaintifirs'* sued as sharers for the 
recovery ;,o£ their share in certain property, one of the defendants pleaded 
that a paramba, part of the property in dispute, was not subject to division, 
but this plea was unsuccessful, and a decree was passed for the plainti:ffs. The 
j>resent suit was brought by a mortgagee from one of the defendants in the 
• former suit (who had been ex -parte) to recover his share of the above-men- 
tioned paramba, the subject-matter of his mortgage ; the mortgagor was 
joined as defendant, among others, including the defendant who had raised 
the plea above stated. This plea was repeated by the same person : — Kield^ 

(1) distinguishing V enhatarama ^ > Lahai Ifeem (LL.E., 13 Mad., 275), on 
the ground that the parties, were governed , by the Muhammadan law of 
inheritance, that the suit was maintainable ; f2) that the clainr that the 
paramba wns not subject to division was res judicata by virtue of Civil Pro- 
cedure Code, s. 13, explanation v. 


Chmdii V. Kunhdmed . , . , . . . . , . . . . , . . , , 824 

4. Bes 


judicata — LimUation---Creditor of a devasom placed in possession as samudayam : 

In a suit brought by the Uralers of a devasom in Malabar to recover 
certain land in tlie possession of the defendant, it appeared that the defend- 
ant held under an instrument, dated 1741, wdiereby his predecessor in title 
was n.ppoint(.*d samudayam and wras authorised to appropriate part of the 
rents of the devasom properties to the interest on a loan made by him to the 
Uralers, Two of these Uralers had brought a previous suit against the 
defendant for an account of the rents received by him and for an injunction ; 
that suit; w'as dismissed on second appeal , when the High Court described the 
defi,.^ndant as a mortgagee in possession, but the question whether or not he 
was a mortgagoi! with or without possession was not then directly and sub- 
stantially in issue: — (1) that the status of the defendant was not 
res judimta, by reason of the judgment in the previous suit ; (2) that the 
Court having held, following Krisknan v. Veko {ante p, 301), that the 
defendant was not a mortgagee in possession, under.the instrument of 1741, 
the suit was not barred !>y limitation* ^ ' 

Mmm^i Bhathmmthim^ ♦. .'-y*/ ■ •• ^12 

— — BeS 

jiidiciitfi— Appointment of a ereiitor m 0 ff$ni p 
eaikd rents and appropriate part towards the debt : , . 

In a suit to redeem a kanom 'on certam, land, ihe pnm of a -devasom in - 
Malabar, it appeared that the plaintif heM'a meikanom in 'respect' of the . 
same land executed to hint (suhiequentl|^:'te;4hse date of the' kmom sought te , • 
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ht redeemed) defendant Ko. 3, tlae samudayam of the devasom* Defend- 
ant Ho. 3 represented one Cbitambaram, in whose favour the Uralers had, 
in 1741, executed a document appointing him samudayam and stating that 
they had received from him a kanom of 18,000 fanams on the devasom pro- 
perties and providing that lie should appropriate part of the rents towards 
the loan. It appeared that in a suit to eject tenants, the Uralers had sued 
as co-plaintits with samudayam : in subsequent suits, however, two of the 
XJralers had sued other tenants for rent, and the samudayam for an account ; 
both of these suits were dismissed on second appeal, and in the judgmante o! 
the High Court the samudayam was described as a mortgagee in posses- 
sion: — JleM, (1) on its appearing that no opinion was expressed in the 
former suits as to the construction of the document of 1741 that the former 
decisions had not the force of res'judieata ; (2) in view of the conduct of the 
parties and on the terms of the document of 1741 that the samudayam was 
not thereby constituted a niortgagoe in possession and the molkanom set up 
by the plaintiff was invalid. 

KHshmn v. Veloo ^ , . . . * . ♦ » . . * » . * * ♦ * 




!S. 18, 48, 830— iWiyiw# 
Wmt of asceticism of par(tdm>^‘ 
Oharity : 


Mndoioments Act — AiCi XX of 1863, ss. 14 , 18 ^ 

Mmmml of paradesi — Form of deeree--'Rm judicata 

The plaintiff, the zamindar of Sivagunga, sued in a Subordinate Court to 
remove the defendant from the office of head of a mutt. The defendant was 
a married, man living with his wives and children, whom he nminminod with 
the produce of the property of the mutt, and it appeared that he had failed 
to perform the ceremonies of the institution. The mutt in quostio,ri came 
into existence under a deed of endowment or charity grant,’ ^ whereby the 
first zamindar of Sivagunga granted land to ,his guru for the erection and 
maintenance of a mutt and the performance of certain religious exoreiBes in 
perpetuity, and provided that the head of the mutt should Ik) of the line of 
disciples of the original grantee whose spiritual family he desired to porpetu* 
ate. , In 1867 a predecessor in title of.the plaintiff had sued unsuccossfully 
to recover certain property of the mutt from the defendant, alleging another 
cause' of nctioir than his status as a married man and Ms misappropriation of 
mutt, property ; and in that suit it was established that the head of the 
mutt for the time being had the right- to appoint his succeBsot and that suah 
appointment was not subject to confirmation :by the mmindar, No sanolloa 
. Md wen obtained for the institution of the present suit. It appeared that the 
“trusts- of- Ae mutt had been- violated, and 'the income xalsappllod, and tl»t 
ho qualified d&dpla in whom the right' of suwssioii had veited, 
tho members of the plaintit’s family were the only praoaa 
ested in that' tie 'luriidiction of the Subordiimt# 

Oqsted by Act of i8$$ trusti of' the mitilutkn 


301 


^ ^ ss. 13, ^B^Aot xxrr of 1839, 

appeal Wider — Limitation — ^Res judicata — md tenant 'Service-tenwe 
with rent — Enhancement of rent — Resumption : 

In a suit brought in 1886 by a zamindar to recover an estate granted by 
his predecessor to the predecessor of the defendant on a service tenure, a 
small money rent being also reserved, it appeared that in 3 864 the right of 
the plaintiff’s predecessor to rent had been established by suit, but there was 
no evidence that the service was then dispensed with, but in 1885 it w'as 
intimated to the defendant that the service was dispensed w'ith, and a 
notice to quit was given to him ; the option of holding the estate at an 
enhanced rent was ho ever given to Mm at the same time : — Ilfeld, (1) that 
the suit was not barred by limitation, nor precluded by Civil Procedure 
Code, s. 13 or s. 43 ; (2) that the plaintiff was not precluded by any implied 
contract from increasing the rent; (3) that the burden of proving the plea 
that the plaintiff was not entitled to eject lay on the defendants and had not 
been discharged. In computing the time for an appeal to His Excellency 
the G-overnor in Council, under the rules made hy virtue of Act ,XXIY of 
1839 against a decree passed by the Agent to the Governor, the time 
necessary for procuring copies of decree and j udgment appealed against may 
be deducted. 

Mahadevi v. Vihrama . , . * » * » » . , , . * ‘ ♦ 
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wave in tlxe nature of private trusts ; (2) that sanction under s. 539 of the 
Oivii Procedure Code %Yas not a pre-requisite of the suit for the same reason : 

(3) that the suit was not barred by limitation, its object being to prevent a 
specific endowment from being diverted from its’ legitimate object and to 
re -attach it to that object ; (4) that the suit was not barred under s* 13 or 
s. 43 of the Oivii Procedure Code ; (5) that the proper decree was (1) to 
declare the plainti^’s ri^-ht to appoint a qualified person with the concur- 
rence of the rest of his family,- (2) to direct him to do so within a- given 
time, failing which the suit shoiild stand dismissed with costs. If such 
apjjuintment was made, notice should be given to the other members of the 
plaint ilf's family before it was confirmed : if such appointment w'erc con- 
firmed, the propend^^ should he directed to be delivered to the person 
appointed to be administered in accordance with the trusts and usage of the 
mutt. Semdle : that the paradesi or head of the mutt might be a married 
man, provided he had been duly initiated. 

Sathappayyar v» Feriasmnl . , , . . , . . . . , , , , , , X 

g, — , SS.13, 211, 214 — Ees Judicata — 

Claim as to whuh judgment is silent — Mesne profits sithseqtient to suit : 

In a suit for the partition of a zamindari, the piainti:^8 asked, inter alia^ 
for ton years’ past profits and for subsequent profits.” The Judge passed 
a decree for partition in w^hich mesne profits for three years x)rior to the suit 
were decreed to the plaintifis, hut his judgment and decree were silent with 
regard to the subsequent jn'otita claimed in the plaint. The defendant 
appealed against this decree, and the plaintiffs preferred a memorandum of 
objections against part of it,- but did not object to it so far as it omitted to 
provide for subsequent mesne profits. The, plaintiffs instituted the present 
suit to recover from the defendant mesne profits from the date of the above 
suit : — Seld^ that the plaintiffs’ claim so far as concerned mesne profits 
accrued since the decree in the former suit was not res judicata^ and the suit 
to that extent was not xmecluded by Civil Procedure Code, s. 13. 

ManiahMdra ’v. Jagannatha , , f • , . « • ♦ , , « , « , * 323 

9, — g. 30 — Representation of numerous . 

plaintiffs — Advertisement — Oommunity of interest — Decree for management of a 

Hindu temple — Applicniion for exemtion hy person inter esUd : 

In a sxiit by certain Tengaki Brahmans for declarations as to the mode of 
electing dharmakartas of a certain ;gagoda, &c., an order was made for a 
Xjroclamation inviting “all persons interested to come in and be made 
parties, or see that others by whom they are content to be represented are 
made xwties,” and a decree was passed comprising a scheme to be carried 
out for such election, &c. A person not on the record and not a niember of 
the Tengalai community, but claiming certain rights under the decree now 
applied to compel the observance of the scheme t^Heldj that the above order 
did not in%"est the siiit with a representative character, and the applicant 
had no right to apply, 

Magamw Bajaratnam ,, . , .« * .. 57 

10, _ — — — — — — , s. 31 — Misjoinder of muses of mU&u ^ 

Hndowmmts Act-— Act XX of 1863, ss, 3, Hereditary trusteeship— 

Buspernmn from trusteeship and right of pujor— Maintenance in office on terms : 

Suit by certain Dikshadars or hereditary trustees of the Chidambaram 
temple against others of the Dikshadars x>raying for their removal from 
office and for a money decree, alleging that they had been jointly guilty of 
misconduct in respect of temple iwoperty in their custody and had obstructed 
the repair of cerkin shrines. The ’District Jpdge passed a decree suspend- 
ing some of the defendants from the office of. trustee and the right of’ puja 
•for a peiiocl which was not defined, he also passed, a decree for the money.' 
cMniod;— i&M, (1) that the suit was not bad' for misjoinder of causes of i 
action ; (2) that the operation 'of ol 1863 was not excluded by the 

admission that the truteship was ■''heredikry. in ‘.certain families; (3) that 
the District Judge had jhirisdlction undem Act XX.of 1863 to depriTO.th© 
delondanis of the right of on the evidem^ ih&t the 

delenffimts meilted the pimishment'vwhfeh'^had bean inMctod on theniv 
.Decrood that the suspension' of the-dofeadanti be withdrawn on the tenns ^ 

- . that they file an undortaMng 'WtlS' Wittes that they., 'would- restore 
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certain property belonging to tbe temple tiow missing', and tbat they 'would 
duly conform to the decision of the majority of Bikshadars as to the manage-* 
ment of temple affairs, &c. 

Natem v, Ganapati ' * 

, ^ — s. 43 — Mstimi mme 

Suit for possession after camellation of CourUsale : 

In execution of a decree the defendant, who was sued as the represeMati%'e 
of her deceased brother, objected, under s. 244 of the Code of Civil iroco- 
dure, to the attachment of certain lands to which she set up indopendeni 
title. The objection was disallowed and the land was sold. Bhe then sued 
the execution purchaser to set aside the court-sale and obtained a docree 
against which no appeal was preferred. She now sued for possession, and it 
was found that at the date of the previous suit she was not aware that the 
execution purchaser had obtained possession i — JSeldy that the suit was not 
barred by^Civil Procedure Code, s. 43. 

Amiu Y. JCetUkmma . . , , . . , . , . * . * * # ♦ • » » 

— , — ss, 4g — Joinder of oamm of 

Res judicata : 

A suit for recovery of a mortgage debt, with an alternative prayer for sale 
of the mortgaged property, is not a suit for the recovery of immoveable 
property within the meaning of s. 44 of the Civil Procedure Code. A suit 
seeking to enforce liability for a mortgage debt on a Malabar tar wad is not ; 
barred by a previous personal decree obtained against certain members of the 
tar’wad for the same debt. 

G(winda V, Mana Vilrmmn ,, .. .. »« 


13. 


14. 


0^ 110, — Dirom; Aci>-^Aei IF of 

1869 ^ s* Z 6 ^AHmont/ pendente dedmiwn»^0mnff0 

' of mremnsimmi^^Zetiers I*aknif s* Order fMnp date of hraring : 

'A petition by a wife -petitioner In the one and respondent in the other of 
two- cross-suit® (toatrimonmj)— for an, increase of alimony was trMtc(d by 
' coMBut on appeal as a petition for alimony. It appeared that iho respond- 
Was 'in receipt ol a salary from Oovernment which was subject to 

■ 'VaMu'ctidns nn^ account of tlm pension, and annuity funds, that hlHdxcmni- 
htolved and.he iiad agreed with hi$ creditors to disc-hargo 
)y ‘certain ^instalments, that as, part of such agreement ht was 
poHoy bf^feiiurwjoe on Ms life, and that he was mainlnlniMg 
‘throe children in Buglind, Mil that his salary had inercaiw 
# tel made for^ alimony that Ihs Vespoadent ,was 

IjfeM to have only the deduo&ns on mmunt of pension and 
into owsidomllon in ihf compntoMon of Ms nftt 
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, tJI^Cinl Courts Act — Act III 


234 


of 1B7Z (Madras), s. 13 {ft)— Appeal from Suhordimie Court — Fromdinff to be 
adopted when a district Court erroneously returns m appeal petition for presents 
ation in Righ Court : 

Certain members of a Moplah family sued the others in a Subordinate 
Court to recover their distributive share under Muhammadan law. The 
property to be divided was more than Rs. 5,000 in value, but the share 
claimed by the plaintiffs was leas. The Subordinate ffudge passed a decree, 
against which an appeal was preferred to the District Court, but the District 
Judge returned the appeal for presentation in the High Court. The appel- 
lants preferred a second appeal to the High Court against the decision of the 
District Judge, and also presented a petition praying for the revision of his 
proceedings under Ci^dl Procedure Code, s. 622 : — Held, (1) that the District 
Court had jurisdiction to entertain the appeal ; (2) that neither a second 
appeal nor a petition under Civil Procedure Code, s. 622, was the appropriate 
proceeding to be adopted hy the a|)peilants, but an appeal as from an order 
made under Civil Procedure Code, ss. 57, 682. The error of the; appolknls 
being one of form merely, the Court amended the second appeal as an a ppeal 
from an order of the District Court and directed the Dislriet Judge to roceii'c 
and dispose of the appeal from the Subordinate Court. 

'KmMJcutti V. Aehotti . . , . , * , ■ # • t * * 
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PAQ-S! 

Pd??' m ,'. — We resolve to take iato consideration the expenses the respondent 
is put to in maintaining -his children and also any arrangement he has 
*‘made for liquidating his debts.” An order made by a Judge of the High 
Court at settlement of issues fixing a distant date for the hearing of a suit 
is not an order under Section 156 of the Civil Procedure Code and is appeal- 
able under Letters Patent, section 15. Queere, whether the Court has power 
to increase or diminish an allotment of alimony made pendente Ute on account 
of change of circumstances ? 


,, .. 88 

^ 20Q-^Amendmeni of decree after 


- e^eeeution : . 

Xn a suit for money against the karnavan and two anandravans of a Mala- 
bar tarwad, the judgment directed a “ decree for the plaintifi as prayed,” 
but the decree ordered payment by one anandravan only. Land belonging 
to the tarwad was attached and sold in execution, an objection by the other 
members of the tarwad having been overruled. After the sale, the decree 
was amended and brought into conformity with the judgment. In a suit 
brought by other members of the tarwad against the karnavan, the decree- 
holder and the execution-purchaser, it was found that the judgment-debt 
had been contracted for proper tarwad purposes, and that the land had 
been sold for its proper value : — JSeidf that the sale was binding on the 
plaintift's. 

Fydelw Ohathappan .. ,* », ,» ,, 160 

10, — ; — ; ss, 281, 28!il5, 633 — Joint decree* ■ 

holders — Assignment by operation of law of a share in a decree— Application for 
execution — Eevieio, grounds of— Limitation Act {Act XV of 1^X7), sched. If 
art. 179, cL 4:'. 

A Hindu obtained in 1878 a decree for partition of certain property, and 
he now applied in 1 888 to have it executed. He relied in bar of limitation 
on an application for execution made by his son, who had obtained a' decree 
against him in 1881 in a partition suit, whereby^ his right was established 
to one -fifth of wdiatever should be acquired by the father by virtue of the 
decree of 3878. The father’s application for execution in 1888 was held to 
be barred by limitation in ^amasami v. Anda Jillai (I.L.R., 13 Mad., 347). 

On review it appeared that the son liad applied for execution of the whole 
decree, stating that his father would not join him in such application, and 
that notice vras given to the father : — Seld^ (i) that the son was an assignee 
by operation of law of one-fifth of the judgment-debt in the suit of 1878 ; 

(2) that his application accordingly kept the decree alive under Limitation 
Act, 1877, sched. II, art. 179, cl. 4, and the father’s application in 1888 
, was not barred by limitation. 

Mamasaml Y. Anda Villai •* , . .. »• . «« 262 

If, — ...... — ^ e. 24tir^Mxemtidn of decree^ 

Assignee of decree — liegular suit .* 

The assignee of a decree applied for execution : his application was dis- 
missed and he was never brought on to the record as decree holder. He now 
sued for the cancellation of the order refusing execution and for a declaration 
of his right to execution : — M.elf that the suit was not precluded by Civil 
Procedure Code, s. 244. ^ 

MmimY. Mtippil Xtagar ... •* : - , 4 . 473 

10, — — M..276, 306, 

Section 305 of the Civil Procedure Code contemplates a mortgage or lease 
or private sale only where “ the amount of -the decree ” can be thus provided- : . 
for. A Court executing a decree can neither grant a certificate under ' this 
geetion, nor 'Confirm a mortgage or other- alienation of property, unless it 
appears that by such alienation the decree will be satisfied in full. It is -not 
sufficient that after grant of certificate, a mortgage by the Judgment-debtor 
ii, as between him and his mortgagee, ■ b&pd fdcy nor' can - it afe'ct, the lien 
acquired by the judgmtot-creditor:Under -s* 276. , ; : - ^ 
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10^ — — ; — ^ 0 . g0O — (kufUamti$n-*^WUh* 

d,ra<0(t>l of hid : . ' ' 

It is competent to a bidder at a Court Auction-sale to witluiraw h s Md, 
Agm Bank v. Samlin . , * . * « . * « • * * . , 

^0^ u — g. 306 — — Mate r ml ir^ 

regulanty : 

Per cur . — ^We do not consider that the commencement of a Court- sale,, 
prior to the expiry of the thirtieth day or any delay in making^ the deposit 
reiiuired by s. HOG or the adjournment of the sale from time to time without 
sufhcient ground, is more than a mere irregularity, 

Venkata y. Bama 

.V.; ^ s. '4dA-^'Bi'amp'/duty mm paupeVi. 

plaint — Decree for less than the mio^mi of claim — Disreputable defence : 

A pauper sued his sister for the partition of property valued at a large 
, sum. The parties belonged to the Bogam caste, residing* in the G-od4vari 
^strict. The defendant pleaded that the property had been acqtxired by^ hca* 
as a prostitute, and denied the plaintiff’s claim to it. ^ The plaintiff obtaincnl 
a decree for Es. 100, being a moiety of the property found to have boon left 
by their mother (1) on the eiddence as to the local custom of the 

caste that the decree was right ; (2) that the defendant was liable to pay 
Court-fees only on the sum decreed. 

OhandrareJm y. Secretary of State for India 

22, — — — , s. 464 — AUyasantam law — 

Inheritame — Lhieongenital insanity Suit hy an imadjudg eel Imatie by ike Agegd 
of the Court of Wards as guardiaur^ Authority of the Court ef Wards — Meyula fm/i 
V of Estates of hmatm subject to Mufassal Courts — Act XXXV of l8;>8 : 

A Jain, who was subject to the Aliyasantana law, made a will, where-by 
he disposed of the property of his family in ffivour of oovtaiii persons, and 
died. The plaintiff, a female, was the sole surviving member of the testator’s 
family, but it was admitted that she was, and for more than fifty years had 
been a lunatic, though she had not been declai’ed to be so under Act XXX V 
of 1868 ; it appeared that her lunacy was not congenital. She sued, Ijy the 
Collector of South Canara, the agent for the Court of Wards (1) that 

the plaintiff was not excluded from inheritance by reason of luuiK'y imdor 
Aliyasantana law, and the will, in favour of the dofondmits, was hi valid ; 

(2) that the Court of Wards had power to take cognizance of the plaintiif’s 
case under Eegulation Y of 1804; (3) that although the Convi of Wards 
should ordinarily obtain a declaration under Act XXXV of 1868 in eas<^'> 
W'here the lunacy of a ward is open to question their failure tu do ho in the 
present case was not fatal to the suit ; (4) that Civil Procedure Code, h. 4GI, 
was accordingly applicable to the case; (6) that the appointment of the 
tlolleotor, as guardian to the plaintiff, was legal and vali<L In deciding 
what was the extent of the property which the plaintiff was entith:^ tu 
inherit under the above rulings, certain doeunienta addtu'ed as evidencing 
' partition of the family property were held to evidenccj merely ammgeiiieritH 
. for $eparate enjoyment, , \ 

^Smnkuv.Duttmima • «* ■», * ,, 

ly — — — , ss, '636, of trust ee 

ofDuirid Court — Composiiionmf Bench oh hmring referred appmi : 

fn a suit under .Civil Procedure Code, s. 639, in the District Court to im 
, ^ mOTA hereditary, trustee ol a public trust for breach oi tnwi, the* District 
■' that he had no Jurisaietion to pass the decree prayed for. Th<‘ 

appealed. and the appeal came on before two Judges, who ditorf?d m 
I Thf ‘afWl was thereupon referred under Cini IV«‘cduro Codi?, 

'And ^ heard by a !p@«cli of Ihrea Judges^ including the Judges who 
by Wmp^ JJ, (Mtdtwmmi Apyrn^ 

pMdet Judge had .Jurisdlotioii to removo the tmMw 
iff A.siathhler 'Civil Froe^duro Code* 

Afpm Mad;vd6T)ioiJsldtfe<L 

, 
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24, — ^ — ^ — -j ss. 600, 602 — Appeal to Pnt’f 

CoitncU^ Enlargement of time for making deposit : 

The Court may erilarge the time for making the deposit required by Civil 
Procedure Codej s. 602, ■ for cogent reasons under the rule in Burjore md 
Blmmmi Bershad v. Mussimat Bhagam (L.E., 11 I.A., 7 ; s.c, I.L.R., 10 Oai., 

5>57), but those reasons must be such as would lead the Court to believe that 
the pp’ty was diligent in due time to be prepared to lodge the deposit within 
the limited period, and that he was prevented from doing so not owing to 
absence and the difficulty of getting funds, hut owing to some circumstances 
accidental or otherwise over which he had no control or owing to mistake 
which the Court would consider not unreasonable or caused by negligence. 

llemgasagi MahaJakshmamma .. . , . . . . .. ,, 391 

2§, — . — , js." Letters Latent^ s, lo — 

Jmlgrnmi — Landlord and tenant '—Emt for rent : 

In a suit in a Small Cause Court for rent due in respect of two pieces of 
land, the Court passed a decree in favour of the plaintiff. The defendant 
preferred a petition to the High Court under Civil Procedure Oodej s. 622, 
which came on for hearing before one Judge. He held that the Small Cause 
Court had failed to give effect to a former decree between the parties in 
respect of one piece of land, and made an order reversing the decree as to 
that, and calling for a report of -what "was due on the other piece of land. 

The plaintiff preferred an appeal under Letters Patent, s. 15 : — Meld^ (1) the 
above-mentioned order was subject to appeal as being a judgment ; (2) even 
if the Suboixlinate Judge had failed to give effect to the previous decree, the 
eiTox* was not such as to give the Court jurisdiction to revise his proceedings 
under Civil Procedure Code, s. 622. 

Vmmiigamudl X. liamnmmi ,, .» ,, .. .. ,, 706 

CLUB — Goods sHpgjlied io a member — Buit on behalf of club — Parlies : 

An action to recover the price of goods supi^lied to a member of a non -pro- 
prietary club, or on his responsibility cannot be brought in the name of the 
secretary of the club. 

Michael v. Briggs . , . . . . . . S62 

CIOHTEACT ACT -ACT IX OP 1872, s. mStamp Act— Act I of 1879, s. 3, ol 4- 
Bimil— Specific IteUef Act — Act I of 1877, ss. 20, 64, 57 — Lonfraet for persoml 
service^— Contract for more than three gears — Interim injunetion : 

The defendant signed an agreement in England with, a railway company, 
whei'oby ho contrjuttod to serve the company exclusively for four years in 
India under a ixmalty of £100. The defendant having come to India at the 
expense of Die company and served it for two years, left its servicetor that 
of another employer, alleging that he had not been fairly treated by a loco- 
motive STiperintendent JTch?, (1) that the instrument executed by the 
defendant was an agreement merely and did not require to be stamped as a 
bond ; (2) that the defendant had no right to rescind the agreement and the 
nkintifi company was entitled to an interlocutory injunction' restraining ■ 
dc‘fefKkiit iromi'pervmg others on the' terms that the -plaintiff company should' 
consent to retain him in its employ. ^ „ ’ ■ ' 

Mm/ras Bai/mg f/ompang r. Bgst 18 

0OHTE4CT MJ XMTSBSBf^ Const rmdmi ■ ' ' 

In rcforonce'to a debt carrying interest at a- certain rate, the debtor gave 
to the creditor, on the approach of the date when the debt Would have been 
'baTrc'd by Hmitetlon, an acknowledgment to, prevent that fropi occurring 
BiPC that the acknowledgment, being intended bnly‘ for Ihepnrposo ol elid- 
ing the law of limitation,’ had not, by any novation -of the oontmot, given to 
the credityr ii right, in the abtooe of.sp^hd stipulation to the cbntmfy,- to 
rliiim Ihivi'ost at a rate higher than thatwMch' the debt kid borne down to 
tte) iki« when the acknowledgment war made. ^ . ; ' ' ; ' 

7lm‘wr ilmmtkawfra 'Man \\ TtUgmmWffdmmrni^ • / b ■ , J. ^ , ♦ 268 
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OOraT fBES ACT— -YII OB* 1870, s. amortgage-^^Imtitutionfee : 

In a suit for the redemption of a kanom the institution fee must be com-* 
puted on the kanom debt as it originally stood. 

Reference wider Court Fees Act^ s, q * , . . . * . . * » • • » » 

^ j ss. 7, X%Suit to cancel an instrument affecting 

land-^-Fartlal interest of plaintiff in the Und--Appeal against an order for payment 
of additional Court Fees : 

In a suit in a Subordinate Court by members of a Malabar tarwad to set 
aside an instrument alfeotiug the whole of the tarwad property, the bubordi- 


plaintife. The plaintifEs failed to make the payment, anti tiie buDoramfuo 
Judge dismissed the suit : — Bold, (1) that the order was erroneous since the 
plainti^s would not be gamers to the extent of the value of the property ii 
they obtained a decree ; (2) that the High Court was not precluded by Court 
5*668 Act, s. 12, from revising it, and reversing the decree. 

Kanaran v. Komappan 

CBXMIKAL BEOCEBTJEE COBE— ACT X OF 1883, s. ^---Letters Patent, s, 28-^Scke-^ 
doled Disiricis Act— Act XIV of lS7i, notifications under ‘--AgenegtmeU, Jurisdie- 
tion of Sigh Court over — Agency P/uUs — Act XXIV of 1839 {3£adras), s. 3 : 

The High Court set aside a conviction by the Agent to the Governor in 
Yizagapatam on a charge of culipable homicide not amounting to murder, 
and directed that the accused be tried in the Sessions Court at Vizagapatam 
on a charge of murder. The accused i.was ^triod accordingly, and was con- 
victed of murder, and he appealed to the High Court. The Agency tract of 
Yizagapatam is a scheduled district under Act XIY of 1874, and the 
Governor in Council extended the operation of the Criminal Procedure Code 
of 1861 to it by a notification made under that Act in 1862.^ ^In 18G3 the 
Governor in Council, by a notification under Madras Act XXI Y of 1839, 

, constituted the Agent a Sessions Judge under the Criminal Procedure 
Code \-SeU, that the High Court had jurisdiction to direct that the accused 
be tried by the Sessions Judge under the provisions botli of the Letters 
Patent and of the Criminal Procedure Code. 

Queen* Empress Budara Janni 

u, m, 17, t 

A Magistrate, who is subordinate to Sub-Division Magistrate, Is also 
subordinate to the District Magistrate within the meaning of Criminal Pro- 
cedure Code, s. 528. 

Thmnan Ghetti v. Alagiri Chetti , , . , , , » , , . , , 

g,. — 345 — of a mift 

^Gomplaint by husband : 

When a married woman is defamed by the imputation of unehastity, her 
' ■ husband is a person aggrieved, upon whose complaint the Blagisirato may 
■ take co^mnoe of a complaint under' Criminal Procedure Code, s. 108 , 
OMam Maidu r* Mammami », .. , ,, . 

,4i- — f ss. 307, 418 — tf Jury 

' , Pbr0erMty if psrmti*^firomdur$ when Sesskm Judge dkagrm with mrdiei^Appmi 
^aggimt mmieUm\* 

a vrfict of guilty against the accused in a trial lor 
The Sessions Judge accepted the verdiel, although ho said he did 
charged the jury lor an acquittal ; ho observed 
Be hould not refer the verdict "as perverse dnee there was ovidcneo 
the tolled which it was open In the jui^ to Mievo. The ttcciigffi 
^ mmdMnter uih) that the Sewlons Juim 
„ . aife caw fc 'tto- High Coart nadar Crimitml ProcS* 

' if * that aine# ^ere had been no jaiadirectioii by 
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Sessions Judge, and there was some evidence to support the verdict, the 
High Court had no power to interfere, however absurd the verdict might be 
considered. 

Queen-Mmprm v, Chinm Tevan . . . . . , 


remu a judgment of acquittal : 


ss» 4S6, 438, ^^^^^etitiqn to 


An appeal against an acquittal by way of revision is not contemplated by 
thelCode, and it should, on public grounds, he discouraged. 

Thandavan v. Feriamm . , .... 

— ^ — K Further enquiry 

Mevisional Jurisdiction : 

It is competent to a Sessions Judge acting under Criminal Procedure Code, 
s. 437, to direct further enquiry to he held where additipnal evidence is not 
forthcoming. 

Qumi^Fmpress v. Balasinnatamhi 


. f, „ j g^ ^BB—Mainienance : 

A Magistrate has no power under Criminal Procedure Code, s. 489, to make 
an order for maintenance at a progressively increasing rate, but the fact that 
the child has grown older might constitute a change in the circumstances 
calling for a variation in the rate. 

Mmnagee in re . . . . . . , , . , , . 

CmSTOM OP TEABE — Ffotorietg and definiteness of custom — Mequirements of a binding 
custom of trade : 

Suit for damages for breach of a contract to let horses on hire. The plain- 
tiS hired a pair of horses at Ootacamund from the defendant for a period of 
six months and on one occasion di’ove them beyond the Municipal limits of 
the station ; on their return the defendant took away the horses from the 
pkintiiS, which was the breach complained of. The defendant pleaded that 
the x>iaintiif ^s user of the horses as above was contrary to the local custom of 
the trade : — SeMf that since the alleged custom was'not shown to be either 
certain or invariable or so notorious that persons should he held to enter into 
agreements with reference to it, formed no defence to the action. 

Fries V. Browne * * . » . * . # . « * . . . > • • . * « 


BECIABAf OEl BEGBEE- 
42: 


■'Withdrawing portion of claim — /Specific Belief Aot^ s. 




Plaintiffs, members of a Malabar tarwaS, sued (1) for the cancellation of 
a deed of gift of certain immoveable property alleged to belong to their tar- 
wad, (2) for restoration, of the property the subject of gift either to plaintiff 
Ko. 1, or defendant No. X, the present kamavan, on behalf of the tarwad. 
The Munsif dism.issed plaintiffs^ suit on the merits. On appeal, the Subordi- 
nate Judge allowed plaintiffs, who were unable to pay the Court fees for 
recovery of the property, to withdraw that portion of the claim, , and decreed , 
for plaintiffs as to the i^}mainmg portion, viz., for cancellation of the docu- 
ment. On second appeal it was~ held^ reversing the decree below, that the 
prayer for restoration of the property' being in the cireumstanceB of the case 
maintainable, it was not competent to plaintiffs to restrict themselves to the 
other kind ol relief sought, and that The maintenance of the suit in "its 
maimed form would b© an evasion of S..42 of the Specific Belief Act. 

- iiikutti w Kakndan .. *. «* 

d>MfAMAfWM^lYiiikge--'-€ommimicidiou hya jenimii' qf a mnpang to om ofhk' 
as io another suhfdiimk':- . \ . V . 

' hi 101 action for damages for defamation .brdiight by a brewer recently 
a browery company against'ihelomlmana^er of. the company,' 
tlic: dciimatoiy i|iitementscom.plamod,-of were contained in let ters .written by ' 
I he dcferKkTit‘'to tho directors of the ebpipany,'' and also' in a I etter written to 
unother brewer in the employ of the' eompny^m which he .said that the 
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plaintiff “ had failed most utterly ^ and 1 have been compelled lo lut'onri lii m 

that you will take the position of senior brewer at the hrewen-j 

that all these statements were in the natiire of privileged comm uni cation h. 


Lmhmn v, Solland 


2. 


s, 36 - 




BISfBKJT MtTSriCIFAnTIES ACT— ACT I? OF 1064 (HABEAS), ss.'lOS, 103, 100 

^ToiDns\Imprommd Act—Aet III c/lS?! {MMras), .v. bl-^iyidtmnf-uiduB : 

A Municipal Council under the District Municipalities Act has, under 
section 110, a power to distrain after due notice, besides that given by si-c- 
tion 103, but jthe property distrained must be that of the defaulter, Jinil the 
doors of a house cannot bo removed in execution of a warrant of distress* 
The notice which an owner of property must give in order to entitle himseli 
to a remission of the house -tax is an annual notice. 

F'mmhottmm V. Mmiicipid Coimcil of Bellmij 

BI¥0E0E ACT— lY OF Ghristian^-^Emdu eomeri io OhridinnUrj ; 

**- A xmriah, who had been converted to Christianity, presented a petition of 
divorce under, Act lY of 1869 on the ground of adultery committed by his 
wife before bis conversion that the Court had no Jurisdiction to 

entertain, the petition. ' , 

B enamifuhmYAMtuhinul .. .. .. .. 
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-Almomj pendente lite — Kett rnmnic—AlUm''- 
ahledeiactwm — Change of drcmnstanceS'^-'ieUcrs Batentj a*, 15 — Ordet' fixing (Me 
of hearing — Civil procedure Code, s, 156 : 

A petition by a wdfe — ^petitioner in the one and resx>oiident in the other of 
two cross-suits*" (matrimonial) —for an increase of alimony was treated by con- 
sent on appeal as a petition for alimony. It appeared that the respondoni 
was in receipt of a salary from Government which w^as subject to dedui-tionH 
on account of the pension and annuity funds, that his circumstances were in- 
volved and he had agreed with his creditors to discharge his Habilities by 
certain instalments, that as j)art of such agreement he was keeping u|;> a 
policy of insurance on his Ijl'e, and that he 'was maintaining and educating 
tlrroe children in England, Mi that his salary had increased sim;o the order 
' hrst made for alimony r—Hfe, that- the respondent was entitled as of right 
to have only the deductions on account of pension and annuity funds taken 
into consideration in the comx)utation of his nett income. .Per We 

, ‘‘ resolve to take into consideration the expenses the respondent is put to in. 

maintaining his children and also any arrangement he has juadc for liqui- 
“ dating his ^ebts.” An order made by a Judge of the High Court at settlt*- - 
ment of issues fixing a distant date for the hearing of a suit is not an order 
under section 156 of the Civil Procedure Code and is appealable under Letters 
Patent, section 15. Qaeare, whether the Court has x)Owcr to increase oi‘ 
diminish an allotment of alimony made pemlmte lUe on account of change of 
circumstances. 

■ X'v.X ,, ■ ' 1. 

estAtes.bf x^bhatics subject to mbfassab mmn-xiittxixvofm%-^ 

AHymaniam Laio — LilierUanee — iTneongenUM hmmibj-^Bmt hij m nmdJMg^xl 
hme^Uc hj the Agent of the Court of IVarch as gHardian---AnthQritg of the (fonrt of 
WwSs-^PeguhUon Tof 1804— of Giml Proeedure, s, 464 : 

A Jain, who was subject to.tho AHyasantana iaw', made u will, wJicrj'by hr 
disposed^ of the property of his family in favour of certain persons, and djed. 
‘.'The plaintiff,' a female, was the sole 'surviving member of the teshdor’s 
-fafflily, but it was admitted that she was, and for more than fifty years Jiml 
been, a lunatic, though she had not boon deeliu’e'd to be so itndcr Act XX A 
, Api it appaarea that her iuiiacy was not congonltid. She sued, l>v thv 
i;:J;‘/CoE<»tpr of Bouth Canam, the Agent for the Gmirt of Wards (!) 

.tl^t 'the was not exdadm from inheritance by reason of lunarv 

NLihwif’A|i|atetana law, and the will, in favour of the dafcruknts, w/is iik 
-W Cbtirt' of Wards had power, to ukv -cogniMnee of !h»* 
Y of althftip'thif 'Chitri I'd' 


8$ 


obtain a deekt^tlop nnder Act XXXf of 1858 


m 


(^BNEBAL nSTDEX. 


cases where the lunacy of a ward is open to question, their failure to do so in 
the present case was not fatal to the suit ; (4-) that Civil Procedure Code, s. 
464, was accordingly applicable to the case ; (o) that the appointment of the 
Collector, as guardian to the plaintiff, was legal and valid. In deciding 
what was the extent of the property which the plaintiff was entitled to inherit 
under the above rulings, certain documents adduced as evidencing partition 
of the family property were held to evidence merely anangements for separate 
enjoyment. 

SanlcH T. Fiittmnma , , . . . . . . , . 

FOBEST AGT—ACT V OF 1882 (MABBAS), ss. 2, 3, 4, 6, 8, 0, 50 : 

The accused, who were servants of the shrotriemdar of an agraharam, de- 
stroyed a cairn erected by the Forest Department on the shrotriem land along 
the houndaiy line of a j>roposed forest reserve. No notice under Forest Act, 
s. 6, was proved to have been served on the shrotriemdar, and it did not 
appear whether the land in question was comprised in the boundaiies specified 
in the notification published under s. 4. The accused were convicted under 
s. 50 {d) : — Held, (1) that the provisions of the Act did not apply to the shro- 
triem land ; (2) that the right of a forest officer to enter upon and demarcate 
land under s. 9 is limited to the purpose of the inquiry directed by s. 8 ; (3) 
that the conviction was wrong. 

Qimn-Mmpress v. Jangam Meddi . , , . , , 

HIKBXT LAW — Adoption made the day afte^' tke^ adoptwe father made hie will — Adop^ 
tim son bound by the will — Ineonsisteni pleas : 

A Hindu wrote his will devising certain ancestral property to his wife and 
on the following day he registered it and took the plaintiff in adoption. The 
testator died shortly afterwards. It was found that the plaintiff’s natural 
father was aware of the dispositions contained in the will and that the testa- 
tor would not have adopted the plaintiff but for the consent of the natural 
father to those dispositions. The defendants who claimed under a gift from 
the wife had denied the adoption in their written statement, and on appeal 
raised the f urther plea that the adoption, if any, was conditional on the pro- 
visions of the will being acqifiesced in: — Sold, (1) that the defendants were 
not precluded from succeeding on the latter of these inconsistent pleas ; (2) 
that the plaintiff was not entitled to the ancestral property devised by the 
will to the testator’s wife. ZaMmiv, Bubramanya (I.L.K., 12 Mad., 490) 
followed, 

Maraymasmni y* Eamasarni 

3. Adoption — Niyoga — 6fift — Speeife MelUf Act '-Act Jo/ 1877, s. 18 

{a) — Transfer of Froperty Act — Act IV of 1882, 43 : 

A member of an undivided Hindu family, consisting of himself, his adop- 
■ tive son and his uncle, sold certain land belonging to the family to the 
plaintiff. In a suit by the plaintiff for a declaration of his title to, and for 
possession of the land, it appeared that the sale was not justified by . any 
circumstances of family necessity ; and that the above-mentioned adoptive 
son was the son of the paternal uncle of the adoptive father. During* the 
pendency of the stiit the uncle died, having made a gift of Ms property 
to his daughter-in-law I— , (X) that the adoption was not invalid by 
reason of the above-mentioned circumstances^ (2) that the gift by the uncle 
to his claughtcr-in-law was invalid as against the plaintiff ; (3) that the 
plaintiff was entitled to a moiety of the land sold to him. 

Tirayya Y* Ilammtmid ... 

3 , Inheritance — Bandhu — Bads daughter : 

A soE^s daughter is entitled to, inherit tp;'her ^andfather as a bandhiu 

.. .JTaUammY* Fonnal \ 

4, - — Marriage^^A Brahman bride gipenAn mgfHtfga by her mother withmi 

her faiher\s mnsmuk : - ■ ..-'i ' ■ 

~ A Vaishnava Brahman girl was;:^yeii':',to;'th0 plaintiff .'in marriage by her 
mother without the consent of repudiated the 
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warnase. It appeared that the mother falsely informed the Brahman, who 
solemnized tlie marriage, that the father had consented to it that 

the plaintiff was entitled to a declaration that the marnage was valid and 
to an injunction restraining the parents from marrying the bride to any 
one else. 

TmMtaGMryiiUi t . MmgmhaYyulu . . . * * • * ♦ * • 

]}y the purchaser of an undivided share of family property Fimc 
%johm the share is ascertained : 

The purchaser from a member of a joint Hindu family of his share of a 
house which belonged to the family, sued for the partition anddehvery of 
possession of the share purchased by him. The number of persons entitled 
as coparceners to the property of the family^had increased between the date 
of the purchase and that of the suit. It did not appear whether the houBC 
constituted the whole or only part of the property of the family, and no 
question was raised as to the competency of the plaintiff to sue for a partial 
partition:— by the lull'Bmch^ that the share to be awarded to the 
plaintiff should be computed with reference to the state of the joint family 
at the date of^the suit ; by the Divisional Bench that the decree appealed 
against, by which the plaintiff was to recover the value of the share of the 
house computed as above and not the share itself, was right. 

i V. Krishnayyan 

• Hindu Widow — Interest in immoveable property — Bower of alimaiion 
A Hindu testator, leaving a grandson by adoption him surviving, besides 


Hmm Meah v. Krishnasami 


wmm WILU ACT --ACT XXI OF 1870, s. 2-Stwee8siou Act-^Aot X of 1865, 
s. 187 — Bstate of deceased Hindu — Legal representative : 

A Hindu, who was one of the defendants in a suit, died loavinga will. 
The executors appointed by the will did not take out probate ; and the 
property of the deceased came into the possession of his divided brothers, 
who were thereupon brought on to the record of the suit as the reprosemta- 
tives of the deceased defendant. A decree was passed for the pkintiff by 
consent. The mother of the decoased who would, apart from the will, have 
been his legal representative, now sued to set aside tho above decree, having 
previously obtained a declaration that she was entitled to the property of 
the deceased in a suit against his brothers above referred to that tho 
plaintiff was not entitled to maintain the suit, 

'\,fanaMY* Dhanu Lall ,, .. , 

WAM COMMlBSIOJ^^Begulation IV of IBU {Madras)^Act I? of IBm (Madras)-- 
JResumption of inam — East India Company\s jagUre — AH of StatC’^Mak’aval 
lands-^Mirasi rights, evidence of-^Seoondury evidence of lost grant by Gfjvmmwnt : 

. declare the plaintiff^s title to a shretriem village which was' 

mcMed m the jagMre granted in 1763 by the Kahoh of the Carnatic 
■ to the East India Company, it appeared that the villago in question Imd hm 
previously granted by the Nabob free of assessment to tho Kuzi Mudrjin 
as ; endowment for Ms oJlee, and afterwards to the son of iho llrst 
■ ' pmdmly, without condition .of service. In 1 770 tho British Clov* 

perpetuity to tho second grantee on 

. ioi aas office, In 1862 cm, feiluro ol tho diroet mHlu lino, tho 
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was competent to the testator by apt language to clothe his widow with a 
power of alienation, yet in the absence , of such words, regard being had to 
the surrounding circumstances and to the ideas which Hindus have regard- 
ing the interest ordinarily enjoyed by, women in immoveable property, i 
must he presumed that testator only meant to bequeath a life-interest: — 
Held, also, that the heir-at-law was not liable to make good moneys expended 
on the premises by one holding under . the widow witlx knowdodgo of tlu; 
contents of the will. 
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grantee’s grandson by a daughter was nominated to the office of Kazi with 
the approval of Government, who directed he should hold the village, 
adding that it had been assigned as an endowment for that "office. In the 
same year the Inam Commissioner confirmed it as a personal inam, en« 
franchised it and granted a title-deed to the holder. In 1866 Government 
ordered that the village should be registered as an endowment of th6*Ea2iisMp 
and the title-deed cancelled, and in 1868 notified in the Gazette that the title- 
deed which was not produced was cancelled. Between the dates of the above 
order and notification the Kazi transferred the village to the plaintiffi under a 
deed of perpetual lease and placed him in possession. But in 1873 Govern- 
ment resumed the village and subsequently directed that the whole of its net 
revenue be paid to the Kazi. The Kazi, from whom the plaintiffi claimed, 
died in 1868. An inam of certain Menkaval lands, which had formeiiy been 
allotted to the village watchman as inam, who had been granted to the Kazi 
in 1802-3 ; they were cultivated by raxyats who paid varam. to the inamdar. 

The order of resumption in 1873 had no reference to these lands, but in 
1877 Government issued pattas to the raiyats: — Held^ (1) that the grant of 
1770, the original document not having been produced by the plainti:^, was 
sufficiently proved by a translation produced from official custody and certi- 
fied by the Collector in 1838 to be correct and attested by the Persian 
Translator to Goveimment ; (2) that it was competent for the Government 
in 1779 to alter the nature of the grant of 1761 as an act of State ; (3) that on 
the right construction of Regulation 17 of 1831 and Act IV of 1862,, and 
in view of the facts that the plaintiff must have been aware of the nature 
of the tenure and of the contents of the grant of 1779 and the cancellation of 
the inam title-deed, the Government was not acting ultra vires in cancel- 
ling the enfranchisement, &c. ; (4) that the Kazi through whom the plaintiffi 
claimed having died in 1868 there was no reason to question the resumption 
in 1873; (5) that the plidntifi was entitled to possession of the Menkaval 
lands, the action of Government in issuing pattas to the raiyats being ultra 
tires. Issues first framed on appeal as to the plaintiffi’s claim to mirasi 
rights and Menkaval lands. Evidence of mirasi rights considered. 

JCarumkara Memn v. Secretary of State for India . , , , ,, , , 431 

CHSOIiVBlfT ACT — 11 & ISJ Vie., Cap. 21, ss. 40, 73 — OommmUn’-^Cesser of interest 
onJiHny of petition : 

By a document styled an ** agreement of commission” the executant 
acknowledged the receipt of 'a loan and bound himself to pay commission 
thereon at the rate of 10 per cent, per month and to repay the principal 
in two years and nine months. It appears that the so-called commission 
was in the nature of interest, and was fixed at a high rate, because the 
debtor was expected to obtain the lease of a forest and to derive large profits 
therefrom. The debtor filed his petition in the Insolvency Court on 1st Sep- 
tember 1884 that the creditor' was not entitled to a dividend in, 

mpeot of commission claimed to have accrued due after that date.^ * 

Bnhharayalu Mmkmison ,, i# *,,-»* *« 133 

2. — ^ — is. 72 and KB-^-Appeal^ZimUatien — 

Mfidsme : 

Certain creditors of an insolvent appealed' against an order declaring him 
entitled to Ms personal discharge. The appeal time expired during the 
vacation of the Oouti and appeal petition was presented on the day when 
the OovLVt re-opened. ■ During the Jnsolvenoy proceedings evidence was not 
recorded -''Wider section -72, and appspant sought’ on appeal to use the Com- 
missioner's notes of ^evidence : — Meidi'il) that', the appeal was not barred by 
limitation ; (2) that it was not competent to the Court to refer to the Commk- ' 
aioner’s notes. ' 

Mahomed ,* ,* ' .. - '404 

manm m causes Amm^mvU Fmedtm a&de, m. 4-4, indicate: 

A suit for recovery of a mortgage debti:mth an alternative, pmyer for sale ' 
of the mortgaged property, is hot- a suil';f 0 r the recovery of immoveable 
property withm the maaniae of, s* '’,44 of Civil Procedure Code. A suit 
sooleing to onforc© lability lor a mor^agp'dobtpn a Malabar tafwad te not ' / ; 
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bajred by a previous personal decree obtained against certain members of the 
tarwad for tbe same -debt. 

Gomnda v. Mam Vihrmmn » « * . . » 

^■irElSBIOTIOH— CourU Act {Mctdras)---Act III of 1S73, s» 12 Valmitlon cf 
relkf^Smis Yd%aUon Act-^Aei YXlofim, s. hjamurlpcrchme.Jor 

partition : 

The Burcbaser at a court-sale of eight pangus out of an estate of 28 hi 
nangus sold them to the plaintiff. The whole estate was worth luorc than 
Es 2,500, but the eight pangus sold to the , plaintilf were worth less than 
that sum. The plaintiff brought this suit in a Subordinate Court ugHinst 
his vendor and certain persons, who were in possession of and clanm-d to^ ho 
entitled by right of purchase to the whole estate, for partition and possession 
of his eight pangus. It was found that the plaintiff was entitled to the 
eight pangus purchased by him as against the defendants Mdd, (1) tlrit t he 
suit was within the pecuniary limits of the jurisdiction of a .District I^Iunsii ; 
(2) that since the disposal of the suit had not been prejudieiallv ailccted, 
Suits Taliiation Act, a. 11, was applicable and the decree of the bubordmute 
Court should be confirmed. .•-—'Whether the Sufjordinate Court ha.H 

not concurrent jurisdiction with a District Munsif in suits less than Es. 2,500 
in value. 
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Krishmmmi v. Kmahamlm 


180 
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LAND ACftUISITIOIf ACT— ACT X OF IVt^—Bpecifie Relief Act, «. ii—OhjeUUn 
that emsequential relief mailable — Olaim to share of eampensatiou — ValmUiun in 
primte tramaction : 

The pkintiS, as heir to her husband, brought a suit, in ■which Government 
was, not represented, for a declaration of title to a quarter share of tho Jenm 
value of land taken up under the Land Acquisition Act. It appeared that 
the plaintifi^’s husband had mortgaged his share of the land in question to the 
defendants’ predecessor in title in 1872 by an instrument in which his shire 
was valued at Ea. 375 (1) that the suit for a dec3aration only was 

maintainable ; (2) that the valuation of the plaint ifE’s husband’s share m the 
instrument of 1872 was not binding on the plaintiff in the present suit, Fer 
Assuming, for the moment, that the plaintiff was able and called upon 
m this case to ask for further relief, we are of opinion, following tho decision 
^ of tha Bombay High Gourt in Limbo, Bin Kri&hno v. Rama Bin Fimplu 
(LL.E., , 13 Bom., 548), that the suit should not, at the present stage, be 
dismissed on this ground, the objection not having been raised in ei&er of 
the Lower Courts. 


Ghomu V. Wmmo 


mB 

TrBcedm^e Gode^ ss, 13, 43 ~ 


-Act XXI Y <?/ 1839, appeal under — Mmitationy>^Oiml 
■Ees judicata — Sermoe-tenure with rent — Bnhancmmt 


In a suit brought in 1886 by a zamindar to recover an estate granted by 
his predecessor to the defendant on a service tenure, a small money rent 
being also reserved, it appeared that in 1864 the right of the plaintiffs 
predecessor to rent had been established by suit, but there was no evideiuni 
that the service was then dispensed with, but in 1885, it ivas intimated to the 
defendant that the service was dispensed with and a notice to quit was 
given to him ; the option of holding the estate at an enlianced rent ■^•as 
however given to him at the same tim6:^Meld^ (I) that the suit was not 
barred by limitation, nor precluded by Civil Procedure Code, s. 13 or s. 43 ; 
(2) that the plaintiff was not precluded by any implied contract from increas- 
burden of proving the plea that the plaintiff was 
not entitled to eject lay on the defendants and had not been discharged. In 
qd^putihg the tune for an appeal to His Bxcelleney tho Governor in Oouuuil, 

. * . ,mmm rules made by virtue of Act XXW of 1839 against a docroo pssaecl 
M,the Ageht tO'the Governor, tho time necossaiyfor procuring copies of 
r. mA judgment appealed against may be'dedueted. 

Tow ** .. 
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2. Leme-^-^Fowev to bring ejectment suit : 

A lessee is entitled to maintain a suit for ejectment against the party in 
possession, notwithstanding the fact that, at the date of the iea^se, his lessor 
was not in possession of the jjroperty. Frmhrishncb Deg v. Bisioamhhar Sein 
(2 B.L.E., 207) and Tiery y. Kristo Mbhun Bose (L.E., 1 I. A,, 76) referred to. 
Aehmjya v, Smtummtragudu 269 

LEASE DE'ED--^Oom 2 mkorg registration : 

Whore a lease deed contained a clause whereby the tenancy thereunder 
was absolutely determinable at any moment at the option of the lessor, it wa.B 
heM, that such deed was not compulsorily registrable, notwithstanding that 
it also contained i^rovisions for an annual rental,’’ and for payment of 
‘‘ vent in advrance each year,” provisions, which, had they stood alone, would 
have raised a presumption that a tenancy exceeding a year was contem- 
] dated — Jasgiixmdas Javherdas v. Narayan (I.L.Er., B Bom., 493), Morton v. 
mods (L.K., 3 a.B., 65B), and Mand v. Mall (L.E., 2 Ex. D., S55), referred 
to and approved. 

Itaimsahhupathi Y . Yenkatachalam .. .. ,, .. .. 271 

LE^AL FBACTXTIOHESS’ ACT-ACT XVIII OF 1879, ss. 28, Promissory 
note made by a party in favour of his pleader in respect of his agreed fee — Agreement 
not certified — Sait on promissory note : , . 

A party to a suit made and delivered to his pleader in respect of his agreed 
fee a promissory note wMch was not filed in Court in that suit. In a suit 
by the pleader upon his promissory note: — Meld, that the promissory note 
was invalid and that the plaintiff was entitled to recover only the amount 
to which he was found to be entitled for his labour. 

Krishmsami Y. Kesava .• .. .. ... .. .. .. 63 

LETTEBS PATEBT, s. 15 — Civil Prooeduro Code, s, 622 — Judgment — Landlord and 
tenant — Bait for rent : 

In a suit in a Small Cause Court for rent due in respect of two pieces of 
land, the Coixrt passed a decree in favoiu* of the plaintiff. The defendant 
preferred a petition to the High Court under Civil Procedure Code, s, 622, 
which came on for hearing before one Judge. , He held that the SmaE Cause 
Court had failed to give effect to a former decree between the parties in 
respect of one piece of land, and made an order reversing the decree as to 
that, and calling for a report of what was due on the other piece of land. 

The plaintiff preferred an appeal under Letters Patent, s. 15: — Meld, (1) 
the above-mentioned order was subject to appeal as being a judgment ; (2) 
even if the Subordinate Judge had failed to ^ve effect to the previous decree, 
the error was not such as to give the Court jurisdiction to revise his proceed- 
ings under Civil Procedure Code, s. 622. 

VttmngumuMv^ Mamasami .. .. .. .» '*»' .. ' 466 

■ 3 .. », s. 15 — Divorce Act — Act — Alimony 

imome-^AUowdhU dedmtiom — Change of eiremnsiames — Order flscing 
date qf Imring^CwU Procedure Code f s, i • . 

A petition by a wife — ^petitioner in the one and respondent in the other 
.of two cross-suits (matrimonial l-~for a,n increase. of alimony was treated by , 
consent on appeal as a petition for alimony. It appeared that the respondent 
was in receipt of a salarjr from Government '.which; was subject to deductions,- 
‘Oil account of -the pengioa and annuity funds, that his circumstances^ were ' 
Involved and ho had agreed with Ms creditors' to discharge his liabilities by 
Ci^rtaifi dnstslments, that as part of such agreement he was '.keeping up a 
policy of iiisumnce on his life# and that he' was maintaining and, educating 
three children in England, but that Ms salary had increased- since ‘the order 
first made for alimony -that the, respondent' was. entitled as of 

' 'right to Iwiv© only the 'deductions on account of 'pension and annuity funds , . 
taken into eonsldemtion 'in the ^computatidU'ofMs nett income. Per- - 

Wq resolve to take into consideration 4he expenses the respondent is put 
** to la mam'taiaing Ms cMldrea 'and aIso-;aay' arrangement he has made for 
' ** liquidatihg^Ms An^^piMer made a Judge of the High Court at 
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. settlement of issues fixing a distant date, for the heating of a suit la not m 
order under section 166 of the Civil Procedure Oodo and is appealable imcicii* 
Letters Patent, section 16. Qmn, whetiier the Court hm power So Increime 
, or diminish an allotment of alimonjrmade ^pen^mie Hie on fiCc:ount of change 
of circumstances r 


J. V. i?. 
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-^OfimimlFrocedure GotU^ &. ^A^Sekadukd fJinirkis A&t 
-^Act X/Fij/lSW, mtiJimtiommdei^-^Affm^'ii'trmts^jurkiktmi &f Migh QuiH 
over-^AgBnoy Mules — Act XXIV (5t/'l8Ji9' {Madms)^ 3 : 

' Lhe High Court set aside a conviction by the Agent to the Governor in 
Tiisagapatam on a charge of culpable homicide not amounting to murdor, and 
directed that the accused bo tried in the Sessions Court at \’’:i 2 agupalain on a 
charge of murder. The accused was tried accordingly, and was cmivictL’d of 
murder, and he appealed to the High Court. The Agency tract of Yizaga- 
patam is a scheduled district under Act XIT of 1874 and the Governor in 
' ' Council extended the operation of' the Criminal Procedure Code of 1861 tQit 
by a notification made under that Act in 1862. In 1863 the Govcnior in 
■ 'Council, by a notification under Madras Act-XXiY of 18S9, constilntod the 
. 'Agent a^S'essions Judge under the Criminal Procedure Code that 

High Court had juris, diction to direct, that the accused be tried by the 
’Sessions Judge under the provisions both of the Letters Patent and of the 
, Criminal Procedure Code. 

r, Mud^m Janni #.» '»* ' #* ' ** '•» 
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LIMITATION^ 


6 Law-- XInjuetifiei aUmatim of family propifty % a 


In 1861 the ejaman of an AHyasantana family, mortgaged lamily property 
to the ancestor of some of the defendants who and whose alienaoa wore now 
in possession. The mortgagor died leaving besides one brother, two sisters, 
each having a son — ^the family remaining undivided. In 1856 one of the 
sons, with the concurrence of his uncle and mother, conveyed the land to the 
mortgagee, but this transaction was not Justified by any family necessity ; 
and in 1857 the other son and his mother sold their undivided moiety to the 
plaintiffs predecessor in title. In a aUit to redeem the mortgage of 1861, the 
piainM obtained a decree for redemption of a moiety of the mortgage pro*- 
perty: — Edd^ that although it may have been supposed in 1857 that com- 
pulsory partition was permitted by the Aliyasantana law, yet as the right to 
the half share purported to be sold in, 1857 had no legal existence, nothing 
could pass by that sale and the suit should be dismissed, Mor mt , — Neither 
the original mortgagee nor his son can rely on the 12 years rule of limita- 
tion, unless he can prove a subseq,uent valid sale, in the absence of wMeh his 
possession must be taken to retain its original character. 

Byari v. Buttanna . . . . . , ' * . , . . . , , * , 


0. 


Bmdence . 


_ qf certain Vrahre to ecodude otkers from manayement : 

r ^ y The umima right in a Malabar devasom was 'vested in the illom, of which 
‘ Ho. 1, a Mambudri Bmhinan, was a 'member ; the dcifendaats repre-. 

family wMch formerly 'ruled over the tract of country wher© the 
^ situated.- Tlie_ plaintife sued for a deokmtioa that their 


SI 


Act— 11 md 12 Vie,f Cap, 21, m.,72 

^ Certain creditcus of an insolvent appealed against an order declaring 
him entitled to his personal dischai'ge.' The appeal time expired during the 
vacation of the Court and the appeal p6titio.n was presented on the day 
when the Court re-opened. During the insolvency proceedings evidence was 
not recorded under section 72, and the appellant sought on appeal to use 
the Commissioneris notes of evidence :—Edd, (1) that the appeal was not 
barred hy limitation ; (2) that it was .not , competent to the Court to refer 
' to the Commissioner’s notes. . 

AMoo^ r. Ma^amed ,, 1 

Latc—MelLcima—t^Mprccnisc hy tlraUrB of fki right io ffianaoi 
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tamilies ware entitled to tlie exclusive mumgemmt of the affairs of the deva- 
som. It appeared that the plaiiitiffs’ and defendants' families had been in 
Joint management since 1845 in accordance with the provisions of a deed of 
coitipromise :—EeId^ (1) on its appearing that, the compromise had been en- 
tered into l>y the karnavan of the plaintiffs’ illom, and that the compromise 
was not vitiated by fraud or the like, that the compromise was binding on the 
plaintiff ; (2) t'h{%t the claim to exclusive management was barred by limi- 
tation. Per cur.-~-A. legal origin to which the Joint enjoyment of the rights 
of management maybe referred may be found in the continuance of what was 
Molkoima in ancient times as a co-trusteeship subsequent to the British rule 
with the tacit sanction of the British Government, or in the status of the 
Isambidl family as patrons of the institution. 

Xilakandan V. PadmanMa .. .. ». .. 15$ 


4 , Malabar Law — 8nit by jimior member a of a tarwad — Suit for declaration 

of inmUdUy of kamm : 

The junior members of a Malabar tarwad brought a suit against their 
karnavan and senior anandravan and certain persons claiming under a kanom 
granted by the former for a declaration that the kanom was invalid and 
for possession of the land demised with mesne profits. The suit was filed 
nearly twelve years after the execution of the kanom; — JSeld^ (l)that the 
suit was maintainable by the plaintiffs j (2) that the suit was not harred by 
limitation. * , ' ' ■ ' 

Ammtm Smkamn .. .* ... .. 101 


— Malabar Law — Will — Gift of a life interest : 

The karnavan of a Malabar tarwad executed an instrument described as a 
vasyat whereby he made a gift of a life interest in certain seif -acquired pro- 
pertyj to come into operation at once. The members of his tarwad acquiesced 
in this disposition of the property. In a suit by his successor in the ojfice of 
karnavan to recover the property : — JMd^ that time began to run for the 
purposes of limitation from the death of the donee. Queere, whether the prin- 
ciple laid down in Alami v. Komu (I.L.K., 12 Mad., 126) would apply in the 
case ol a will made by a member of a Malabar tarwad having heirs in the 
terW'ad. 

MMymsan v. Mayan * * . . , . , , . . , , , , , . . , 495 


I»IXI1?AifI01l 'JkCI? XV OP 1877, ss. S, 12 — Time meUpied m seeking review 
ofJudgfm$t — (imputation of time for appeal : 

An appellant is not entitled as of right to the exclusion of the time occu- 
pied by him in seeking a review of Judgment, in the computation of the 
time within which his appeal is preferred. Where it appeared that the 
application for review proceeded on grounds dealt with in the Judgment 
^ sought to be reviewed and on the discovery of fresh evidence which was 
made nearly thre<} months before the application, the Oourt declined to 
exerdm Its discretionary power to exclude the time so occupied. . \ / • ’ ' ' ; 

Ominda 'V. Bh&nimi ** .« .♦ «s‘ . .. 81 

2^ ^ — lO^^SuU aguinst u trusici ^ 

The plaintiff stied, his father in 1S87 iot a declaration of his title to, a-nd” - 
for posseaslon of, certain property as being stjddhanam properi'y of Ms late'-, y ' 
mother, whose only son he was* The plaint alleged ''that- some '0l 'the 
property had been given to the plaintiff^s moiher^ about ' the ^ time ol h'^ , ' " 

’ttiamago in 1336 ; that in ,184$ her father had anointed the defendjM , 
ir'Mlee of the property for the plaintiff and Ms- momer,' and that fwtllll , ■ ^ 
saaiii had been since paid to the defendant; in’ 'hie 'capacity of trustee on. 
aooottiil of the stridhamim of the plaintiff ’h mother, aha, that he had traded 
with the property and misappropriated it .that under Bimitation- Act, 

«. 1®, ' the suit WM not by limitation <m the, allegations ih the plaint* .. . 

Mrkhm ' »# .r. ‘-'.V,,' ! X r* , ^1. 
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— , selied. II, arts, 84, 116 — botwecrt 

partners — Megistered partnership deed : 

The plaintiffs and the defendants entered into a partnership agreement, 
which was registered, whereby it was, among other things,^ provided ex- 
pressly that each partner should bear the loss, if incurred m the 
business in proportion to his share. The plaintiff's, alleging that loss had 
been incurred and borne by them, sued to recover the defendants share oi 
the loss x—Ecld, that since the partnership agreement was registered, thfi 
suit was governed by Tiinitation Act, sched, II, art, 116. 

Manga Meddi v. Chinna Reddi * * • • 

— , sohed. II, art. Relief Act-- 


!», — ‘ sched. n,,art. 179, Frmdum 

Code, ss. 231, 232, 623 — Joint deeree-hoUers — Assignment hy operation of law 
of a share in a deoree—AppHeation for exeeution--^Meifmv, grounds of---: 

A Hindu obtained in 1878 a decree for partition of certain property, and 
he now applied in 1888 to have it executed. He relied in bar of limitation 
on an application for execution made by his son, who had obtained a decree 
against Mm in 1881 in a partition suit, whereby his right was established to 
one -fifth of whatever should be acquired by the father by viidue of the 
decree of 1878. The father’s application for execution in 1888 was held to be 
barred by limitation in Ramasami y. Anda Filhi (I.L.B., 13 Mad., 347). On 
review it appeared that the son had applied for execution of the wholo aecrec, 
stating that Ms father would not join Mm in such application, and that notice 
was given to the father '.--EeU, (1) that the son w^as an assignee by operation 
of law of one-fifth of the judgment-debt in the suit of 1878 ; (2) that his 
application accordingly kept the decree alive under I/iniitation Act, 1877, 
sched. IX, art. 179, ol. 4, and the father’s application in 1888 was not ban'M 
by limitation. 

Rotmmmni v. Anda FiUai . . , . . , , . , , 


— j ' sched. II, art. 179, ch ^^Eeerm for 

.. . . ,, . , , 

If it can be gathered from a decree that payments are directed to bo mmh 
on dates or at periods which are sufficiently 'indicated by the terms of tlio 
decree the requirements of Limitation Act, sched. IL art. I79, cL 6, Jiro 
satisfied. 


Xmeri y. Yenhmnma 


•Reeree on a mortgage to smun Urn Mi onlv 


MUmm lAW--aourt sale-- 

■ Unding on tarumd : 

' ' % members of a Malabar farwad to sot asido a sale in oweutlon 

^ -01:% decree, ^passed on a mortgage wMch' had been executed bv ihelr faima* 

‘ ^ vf.n 'te<i senior apsndravans in consolidation' hi Iwo prior inortpf #« mmuUii 
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Aet I of 1^17, ss, 39, 40, A2--Canocllation of instrument--' ReeUraiory decree : 

A suit was filed in 1888 on behalf of a Malabar tarwad by two of its 
members to recover property improperly alienated in 1879 under a kanom 
instrument by the kamavan, who had since been removed from office:— 
that since a prayer for the canceHation of the kanom instrument wms not an 
essential part of the plaintiffs’ relief the suit was not barred by the three 
years’ rule in Limitation Act, 1877, sched. II, art. 91. 

. Vmi V. Kunehi Amma . . . , . . » . * • 

sched. II, arts. 149, 144— 


26 


possession — Burden of proof : 

The plaintiff, who was the sister of the defendant, sued in 1888 to recover 
from him a moiety of a paramba purchased by them jointly in 1877. In 
1 878 the plaintiff wont to live elsewhere, but, from time^ to time, returned 
and spent a few days with the defendant on the land in suit. The defendant 
pleaded limitation that Limitation Act, sched. II, art. 144, applied to 

the suit, and the burden of proving adverse possession lay on the defendant. 

Alma V. Kutti . . 


96 
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respectively, to secure two debts, it appeared that one of these debts was 
binding and the other not binding on the tarwad : — Eeld^ that the Court 
should declare the plaintiffs entitled to the property sold notwithstanding the 
sale, but subject to the charge created to secure the binding debt. 

Kunhi Mann&n v. Ghali Vadiwath . . , . . . , . , . . . . . . 494 

2. Kanom — Redemption emt brought within twelve year's from the date 

of hanoyn — Special stipulation for redemption^ 

In a suit to redeem a kanom executed less than twelve years before suit it 
appeared that the kanom instrument provided for the surrender , of the pro- 
perty “if at any time the property should be necessary ” for the jenmi. It 
was found that no special exigency had been established hy the plaintiff : — 

Seld^ on the above finding that the special stipulation did not oust the gen- 
eral rule that the kanom was not redeemable for twelve years and the suit 
was therefore premature. 

Mahomed v, Ali Koya . . . . . , . . . . . . . . . . 76 

3. Melkoima — Compromise hy TJ rulers of the right to manage a devasom 

— Claim of certain Uralers to exclude others from management — Limitation : 

The uraima right in a Malabar devasom was vested in the illom, of which 
plaintiff Ko. 1, a Nambudri Brahman, was a member ; the defendants repre- 
sented the family which formerly ruled over the tract of country where the 
devasom ^vas situated. The plaintiffs sued for a declaration that their fami- 
lies were entitled to the exclusive management of the affaii’S of the devasom. 

It appeared that the plaintiffs’ and defendants’ families had been in joint 
management since 1846 in accordance with the provisions of a deed of com- 
promise : — ILeld^ (1) on its appearing that the. compromise had been entered 
into by the karnavan of the plaintiffs’ illom, and that, the compromise was 
not vitiated l>y fraud or the like, that the compromise was binding on the 
plaintiff ; (2) that the claim to exclusive management was barred by limita- 
tion, Rer cur . — A legal origin to which the joint enjoyment of the rights 
of management may be referred may be found in the continuance of what 
was -M ellioima in ancient times as a co-trusteeship subsequent to the British 
rule with the tacit sanction of the British Government, or in the status of 
the Nambidi family as patrons of the institution. 

Milakandan V , Radmanal)ha .. .. .. .. ,, .. 153 

4. , — partition of tarwad — Tarwad d^bt — Construction of decree : 

In 1870 the managers of the plaintiff’s tarwad demised certain land now 
in suit on kanom. In 1885 they sued to redeem the kanom and a decree was 
passed that the plaintiff do pay a certain sum to the kanomdar, and that he 
do surrender the land ; but in the judgment it was said tlmt the kanom 
amount should be chai’ged on the land. In 1,886 the tarwad was divided and 
the land above referred to was affotted to the present plaintiff’s branch. In 
188T the kanomdar, in execution of the above decree, brought the land to 
sale and it was purchassed by defendant Ho. 1 : — Eeld^ that the sale was not 
binding on the plaintiff. 

.4 ' ... . *4 '29 

— Trmim — Wonfoindef^^SuU by one of two coMmUrs : f ' ■ 

III a suit by one of tw^o co-uralers of a Malabar devasom to recover land, 
tb.t' property of the devasom, the other, nralan being joined as defendant, 
lb ere was no evidence that the latter had repudiated the right of the plain- 
tiff to sue in conjunction with himself, and it appeared that he had not been 
consulted as to we institution of ■•the 'suit that the suit was' bad for ‘ 

non- joinder of the co^uralan at plaintiffw • /' ' 

Fmwmswm'am 8ha»gm*m' #f 4:89 

0^ Spm'^'cMeU0fAct*^Aet'Jof,iB77jsl^6(b]‘^Smtbyjmior 

herM' of ft I^/umf4on ' rmtmimng ''''exemthn of a dmwdbtain'ed\in'd .mil 

agalmi phifiUfy" karnman : • 

la a aui^ brought in a Subordiitate\;0dtit'''by 'tie junior members of 'a 
Malabar iarwad against their harnataff^asd' -others,, the plaintiffs ‘prayed fdr:- ,, . 

■ ' '• # : cl' 
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a declaration ot tlie urainm right of their tanvud in a certain d«*vas.aa, and 
for an injunction to restrain the defendants, other than the nunibar^ td' tia- 
piaintifiV tarwad, from executing a decree of u ihstrict (-onrt, an 

appeal from a Moiisifs Court, whephy ceiiain lands ^oftlu- dievasonj Ui-iv 
decreed to be surrendered to them in the character of urak-rH ; it a[i|.* aud 

(1) that karnavan was a party to the^ suit in whie/h the ahevi ^ 

mentioned decree was passed, (2) that the pkmtiifs' tarwad %va> «iUu.*rw is* ‘ 
entitled to the uraima right hy adverse possession, if not iniiiimutirial lith- ‘- 
Beld, (I) that the plaintitfs ■were entitled to nudntain the suit witluun 

of fraud and collusion on the part of their karnavan in^tho prcvkuj> nnii ; 

(2) that the injunction sought 'wua not fuucluded hy ftpecihe Mcln i A* L 
s. 56 (5) ; (3) that the plaintilfs were entitled to the dt-cree us pray»a.k 

Apjm V. Manmf 

— hj junior memhra o/ a tarivnd — Smt/or fkehrnf'u^H t</ 

of kmom—Limitaiion : 

The junior members of a Malahur tiirvi.’’ad iu'uuglit a suit against tindr kar- 
iiavan and' senior anandi’avan and certain parsons thinnug under a kaitoin 
granted by the former for a declaration that the kaman was invalid utid ku' 
possession of the land demised with mesne profits. The suit was ll!»*d m-ur h' 
twelve years after the execution of the (i)lhat wa^ 

maintainable by tho plaintiff ; (2) that the suit was not barri.'d by iiniilati-m. 

Amntan y. Smikarmi . . . , . . . . » « . * . . , . * 

^ — — jf0 romove it kotruatUH for Misnuahtgeniad m dtr 

Minor members of ta’nvad notjoimd--€ml Courts Act {Mndm-A — Art JH tf in*:;, 
s. IS — Valmtion of suit : 

A suit was brought to remove the kanmvan of a Malabar tarwad from otlit *' 
on the grounds of uiismanagomeut of tarwad pr(»perty to the extent of umv 
than Rs. 2,500. The acts of mismanagement coidpkined of wi*re really dime 
by the present defendant Ko. 1 as' karnavan de facto. The alnwc mil svuh 
withdrawn with leave to sue again , . The defendant thcreixi dic4 and wassui-* 
ceeded by defendant Ko. 1, against, whom, tho x>laintjfi: brought the presiml: 
suit in the Court of a District Munsif {to which all the adult but none of the 
minor members of the tarwad were made pariios), to obtain his removal from 
the office of karnavan alleging against him tho acts of niismaiui^emont akivc 
referred toi—JECetd, (1) that the suit was not baiTod by the previous sxdt and 
within the Jurisdiction of the District Mumil ; (2) that the minor moin^ 
'hers' of the tarwad >were sufficiently represents on the record ; (S) that 
grounds alleged supported the action, 

9. UfeAnterest’^LimitaUon : 

The karnavan of a Malabar' tarwad executed an inatrumeat 4#»cirilwi m 
' vMyat, whereby he made a gift of a life interest in certain 
perty, to come into operation at once. The members of his tarwad ac(|uieiced 
in this disposition of the property. In a suit by has successor in the offieo of 
karnavan to recover the property tliat time began to rim for the pur- 
poses of limitation from the death of the donee. Quesre, whether the prinfipk 
laid down in Alumi v. Momtt XLhM., 12 Mad., 126) would apply in the case 
of a will made by a member of a Malabar tarwad having heirs in tho tarwad. 
MttMpmsm V. MletpaM^ .. a. 

HIEASI BlQWSB'^Kmmrgmn^ ienanP-^'M/ectment suU-^Woikc io rptli ; 

The mirasidars of a village in the Tanjore District sued to revovor n 
which had been put into the possession of the fuicostors of clefeudaut No. B, 
who village blacksmiths, as, ' kasa,wgam tenants. Dofcuclaut No. H 
had left the village and sold the land as if it wore his (mcestral prupi»rtr to 
; others of the defendants, who were .'-now In occupation AM miCtho 
; . plamtifs were entitled to recover the land without proof of notice to unit 
^ to. the occupants. A' . * 
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, EVIBElfCE OF — Inmi Oom-mmipn—'Megiilaiion IF of 18S1 

{Mad/m) — Ael 2 F of 1862 (Madras) — Kesumpiion ofinmn — Bast India Company's 
Jag hire — Act of State — MenJcaval lands — Secondary emdmice of lost grant by Govern^ 

ment : 

In a suit to declare tlie j)lamti:S;’s title to a ahrotriern village wMch was 
included in the jaghiro granted in 1763 by the Habob of the Carnatic to the 
Bast^ India Company, it appeared that ' the village in gnestion had been 
previously granted by the Kabob free of assessment to the Kazi of Madras as 
an endowment for his office, and afterwards to the son of the first grantee 
personally, without condition of service. In 1779 the British Government 
confirmed the village in perpetuity to the second grantee on account of the 
office of Kazi which he filled, and to his direct heirs who should be fit for that 
office. In 1862 on failui-o of the direct male line, the grantee’s grandson by 
a daughter waas nominated to the office of Kazi with the approval of Govern- ■ 
ment, who directed he should hold the village, adding that it had been 
assigned as an endowment for that office. ■ In the same year the Inam Com- 
missioner confirmed it as a personal main, enfranchised it. and granted a 
title-deed to the holder- In 1866 Government ordered that the village should 
be registered as an endowment of the Kaziship and the title-deed cancelled, 
and in 1868 notified in the Gazette that the title-deed which was not produced 
was cancelled. Betw^een the dates of the above order and notification the 
Kazi transferred the village to the plaintiff under a deed of perpetual lease and 
placed him in possession. But in 1 873 Government resumed the village and 
subsequently directed that the whole of its , net revenue be paid to the Kazi. 

The Kazi, from whom the plaintiff claimedj died in 1868. An inam of certain 
Menkaval lands, wffiich had formerly been aEotted to the village watchman 
as inam, had been granted to the Kazi in 1802-3 ; they were cultivated by 
raiyats who paid varam to the inamdar. The order of resumption in 1873 
had no reference to these lands, but in 1877 Government issued pattas to the 
I'idyats : --Eeld^ (1) that the grant of 1779, the original document not having 
hQvn produced by the plaintiff, wms sufficiently proved by a translation pro- 
duced from ofiicial custody and certified by the Collector in 1838 to be correct 
and attested by the Persian Translator to Government ; (2) that it was com- 
]*etent for the Government in 1779 to. alter the nature of the grant of 1761 as 
an act of State ; (3) that on the right constmetion of Regulation IT of 1831 
and Act IT of 1862, and in view of the facts that the plaintiff must have been 
aware of the nature of the tenure and of the contents of the grant of 1779 
and the cancelhition of the inam title-deed, the Government was not acting 
nitm vires in canceEing the enfranchisement, &c. ; ;4) that the Kazi through 
whom the plaintiff claimed having died in 1868 there was no reason to ques- 
tion the resumption in 1873; (6) that the plaintiff was entitled to possession 
of the Menkaval lands, the action of .'Government in issmng pattas to the 
raiyats being ultra rirm. Issues first , framed on appeal as to the plain- 
tiff’s claim to mirasi rights and Menkaval, lands. Evidence of miirasi rights 
considered. ’ ’’ . 

Em’umikamMemnv.SecntiisryqfStatefpr-Miia,I,.] ■ ,* ' ' •*. 431 

^nmdure Code, s. l3-~-Ees jndica.ta — of intpr^st^^^Ap* 
poinimeffi of a endiior m agmi to miket rmt^.and-'ap^w&prmU pdri towards the 

d^bi ’ , ' ' ' ' 

In a suit to redeem a kanom on certamyland,' the |eiun of a devasom’ In. 
Malabar, it appeared that the plaintiff .'held h,''melkaiiom in resj^ect of , the 
mtm land oxeenled to Mm {subsequently tathe date of the knnoni sought to 
bo redeemed! by defendant Mo. 3, the'eamudamm o|. the devasom. Defend- ■ 
mi Ko. $ represented one Chifembaraffij in-.whdis© ^vaur the urafe}^ ha4i,|,_in ' 

1 741 , executed a document appointing and stating that, 

Md received from him- a kanom of fahams on deTafqtP'properiw • - 
and providing that h© should appropriate rente tovwds tli.e,lqan,. 

It appeared that in a salt to , eject teaaals^-'.,i^;Un^prs had', suod as' co-plain* 
tiffs with the wmudayam ; in subsoquenfAiiiti, however,: two ol the nraferp 
had sued other temiiis for rent and the mmuday^ fop ah account ; both of ’ 
these were dismissed on secohd appeMy and. in’ the Jjrdgmahtn_^^p£ the , 

High C/owt the eamudayam wm deidplh<^‘l».''ar.mortgagee in 

(1) on its'apneariiig that no apialdn ’irm pxppeesediln the fo^er suits 
At lo the ocmsiru&tion of the docuiheat of .'/4'^4i Sat the former decmions ,had 
not the force ol rm JuMcata j ■ (2) in tiew,.pf of 'th.e partijea wd on ■ ' 
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the terms of tlie document of 1741 that the samudayam was not thereby c'ou» 
stituted a mortgagee in possession and that the melkanom set up by the 
plaintiff was invalid. 

Krishmn v. Veloo . * * . . . . • ■ • » * • * • 

2, MaUhar laiA;-^€ourt-&ate— Decree on n mertguge to secure tu'o debtM--- 

One delt only binding on tarwad : 

In a suit by members of a Malabar tarwad to set aside a salo in execution 
of a decree, passed on a mortgage which had been executed by their 
karnavan and senior anandravans in consolidation of two prior mortgages 
executed, respectively, to secure two debts, it appeared that one of these 
debts was binding and the other not hiuding Of> the tarwad :-~J{eid, that 
the Court should declare the piaintife entitled to the property sold notwith- 
standing the sale, but subject to the charge created to secure the binding 
debt, 

Kmhi Mannan v. Ohali Yadnmth . , , . ' , . * 

^^uii for arrears of interest and sale — Suit before principal sum became 

A suit for anmrs of interest accrued due on a mortgage and for the sale 
of the property comprised therein was brought before the date dxed for the 
repayment of the principal. The mortgage provided that, on default ui pay- 
ment of interest on the due date, interest should be chargeable on the arrear, 
and also that interest at an enhanced rate should he chargeable on the 
principal: — JSeld^ that the plaintiff was not entitled to sue for the arrears 
of interest or to bring the mortgage premises to sale before the jmineipal 
became due. 

Kannu v. Dfatesa . . . . 

4 . by COHBITIOKfAL SALE — Vendor and purcJmser--^OomHti 0 nai right 

of re^purehase : 

A having previously hypothecated certain land to B, execided a convey- 
ance of it to him in 1873’for a consideration which was now found to have 
been an inadequate price. On the same day, B executed to A a “ counter- 
part document by which ho covenanted to reconvey the land and return 
the sale-deed if the sale amount be repaid to him in cash on 27th May 1875. 
The documents contained no provision as to interest and reserved no power 
for the purchaser to recover his purchase money. In 1888 A’s representa- 
tive, alleging that the transaction evidenced by the above documentswaB a 
mortgage, brought a suit to redeem it : — E'eM^ that the transaction did not 
constitute a mortgage, and that the i>laintiff was not entitled to redeem, 

Aggamgpar v. Mahimanm . . . . . 

HiiflVE CHEXSflAJI'— jS'wd'w convert to ChristmnUg — Divorce- IV of 

186a : 

A pariah, who had been converted to Christianity, presented a petirioa of 
divorce under Act IT of 1869 on the ground of adultery committed by his 
'Wife 'before his conversion that the Court had no jurisdiottoa to 

entertain the petition. • , 

Derimagakam Y* Pottukami ■ ... ■ .. ,, .. I 

; iri0Om»i:.E IHSmBHEIfTa ACT^Aet XXrioflBBl, 

ment — Sotice of dishonour — Indemnity bond : 

' „ >' In a suit-on an 'indemnity bond etecnied by 'way of eollatemi security by' 

.• ifhe'tpakor of six hundies, it appeared that three of the hundioa were paid 
' ' , ^ . ‘an^. TOen three which were unpaid were presented to the maker, ho did not ’ 

■ , aj las'isii',upoii - want of notice of dishonour or on non -presentment m a 

S ’ annd' hf, diiici»rge that sia<?e the defendant did not prove that the 

__ had, efeots of his to meet the himdlee on presentment, or that he' hid 
' daN*ge by reason ol the want of notiw'ol dishonour, the pksntitt ^ 

< , to a, decree. ■ • r ^ 
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MQM-3QWB^'Si’*^J^rmtue-^CwU Fr&^edur^ Ootk^Aef X of lB77t mnmded' 

hy Aet XI J of 1879 — Purchase at a Gourt-^saU on behalf of a judgment -creditor 
without permission of the Court : 

Under Civil Procedure Code of 1877, as amended by Act XII of 1879, a 
purchase made at a Court-sale on bebalf of a judgment-creditor was not 
invalid for want of permission of the Court. Where a suit is brought by 
one taembor of an xmdivided Hindu family to recover land, the property of 
the family, and no objection is taken at the, hearing on the ground of the 
non-juinder of the plaintiff’s co-parceners, it is not open to an unsuccessful 
de,i*otidant to raise such ohjection on appeal. 

J^amm tmr a Y. Krishna .. .. .. .. .. .. .. 498 

2, Practice — Malabar laiv—Suit by one of two co-uralers ; 

In a suit by one of two co-uralers of a Malabar devasom to recover laud, 
the property of^ the devasom, the other uralan being joined as defendant, 
there was no evidence that the latter had repudiated the right of the plaintifi 
to sue in conjunction with himself, and it appeared that he had not been 
consulted as to the institution of the suit: — Held, that the suit was bad 
for non -joinder of the co -uralan as plaintiff - 

Farmnemaran v. Shangarau . . . , , . . .... . , . . . , 489 

OBSTEUCTIOlSr OP PUBLIC STBEBT — Suit for declaration and injunction — Special 

A gate was erected in a public street (by the permission of the Municipal 
Council), which obstructed the exercise by the plaintiiff and the public of 
their right to resort to and draw water from a well. It appeared in evi- 
dence, although it was not alleged in the plaint, that the plaintiff had to use 
the land between the newly erected gate and the well when he repaired his 
house. The plaintiff not having obtained permission to sue under Civil 
Procedure Code, s. 30, sued for a declaration of his right to use the street 
and draw' water from the well and for an injunction compelling the removal 
of the gate : — Held, that the suit was within the rule precluding private 
actions for public wrongs without special damage alleged and proved, and was 
accordingly not maintainable. 

Siddemcara v. Krishna , . . . . . . , . . , . , . 177 

FABTIBS — (Jlub — Goods supplied to a member — Suit on behalf of club : 

An action to recover the price of goods supplied to a member of a non- 
proprietary club, or on his responsibility cannot be brought in the name of 
the secretary of the club. 

PIIIL COBE—AOT Xir OP 1860, »s. 43, Legally bound 

On 22nd November 1890 tbe accused, who was a Deputy Tahsildar, 
submitted to Ms official superior a false nil return of lands in bis enjoy- 
ment, and also on 5th December .1890 made a false statement to the same 
effect in a revenue enquiry before the Principal Assistant' Collector, ' He : 


was convicted of an offence under Penal ''Code, s. 177 that the 

conviction was wrong. Virmami Muddliy. The Qmm (IX.E,, 4' Mad., 144) 
dissentad from. ' , ' ■ ' ' , ' 

Queen^-MrnprmY, Appayya ■' 484: 


2, ^ Si. 109 $W-^Mmsmce-^Ke«ping a 

Abetment ' , , , - , . - ■ , ■ 

llu) lessee of a house, who permi^ed disorder!;^ peop^« to Ese it 
giiiabling and thereby caused annoyanbe to - the public, was convicted' of an : ' ■ ; 
offence imdor Penal Code, s. appWad, however,, that the'ao|oted had. _ .■ 

ifiid, that the conviction was right. , , . , - ^ . ' ; 

(irnen^^Kmpms Tbmdamrmjudw 364 ; 
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" ;■ ; ; ., gg." 141^ 143 — Unlawful assembly — Assertion 

of right : 

One of two village factions objected to tbe other passing in procession 
over a vacant piece of ground in the main street of tbe village* An injunc** 
tion prohibiting the procession was obtained in the Court of the District 
Munsif on 'iOth March. On ^llth May a procession was foimed and 
approached the ground in question. Forty-'Six members of the first-namod 
faction were assembled there to prevent the procession by force : the police 
ordered them to disperse : this order having been neglected the police 
prevailed on the other faction to abandon the procession : — Held, that the 
persons who did not disperse on being ordered to do so were guilty of the 
oience of being members of an unlawful assembly. 

Quem>-MmpYess v. Tira Kadu 

4, j s. Screening mi ofender : 

The accused agreed to give Bs. 10 to Saminatha Fillai in consideration of 
his not giving evidence against Kolundavelu who was _ charged with the 
offences of house-breaking by night and theft in a building. Saminatha 
Fillai gave evidence against Kuluhdavelu who was, however, acquitted. 
The accused was charged under Fenal Code, s. 214, hut was acquitted 
JTjpM, that the acquittal was right. 

Quern- Bmpr ess v, Saminatha . . 

5 , , ss. 378, Office Aet-^Act XIV of 

1866, if. 48 — Secreting and fraudulently appropriating letters — Theft — Dishonest 
mnappropriaiion : 

- The accused, being in the employ of Government in the Fost Office Depart* 
ment, while assisting in the sorting of letters, secreted two letters with the 
izitentioh of handing them to the delivery peon, and sharing with Ixim certain 
moneys payable upon them. He was charged under the Indian Fost Office 
Act, s. 48 : — Deldy (1) that since the intention of the accused was not to 
prevent the delivery of the letters to the addressees, he was not guilty of the 
offence of secreting them within the meaning of that section; (2) that he 
was guilty of the olffence of stealing and of fraudulently misappropriating 
the tetters within the meaning of that section, and of the oJffences of theft , 
and attempt to commit dishonest misappropriation of property within the 
meaning of the Penal Code. 

, Queen-Bmprsasy. Venhatasami 

TOUT OFFICE ACT — ►ACT XIY OF 1868, s. 48 — Secreting and frmidulently appro- 
priating letters — Theft'--- Dishonest misappropriatmi—Tenal Code {Act XLV of 
1860), 378, 403 : 

The accused, being in the employ of Government in the Fost Office 
Depaitment, while assisting in the sorting of letters, secreted two letters with 
the intention of handing them to the delivery peon, and sharing with him 
certain moneys payable upon them. He was charged under the Indian Post 
Office Act, s. 48 : — Held, (1) that since the intention of the accused was not to 
prevent the delivery of the letters to the addressees, he was not guilty of the 
offence of secreting them within the meaning of that section ; (2) that he 
was guilty of the o&nce of stealing and of fraudulently misappropriating 
the letters within the moping of that section, and of the offences of theft 
and attempt to commit dishonest misappropriation of property within the 
meaning of the Fenal Code. v i j 

Queen- Mmpress Yi Yenhatmami . . .. 

FEACTICE — Courts Act-— AH XU of 1873 [Madras], s, 13 (2)-~Appeal from 
Subordinate Court — Troeeeding to be adopted when a District Court erroneouslu 
returns an appeal petiikn for presentatwi m. Digh Court— Civil Froeedure Code 

; Certain members of a Mapillk family sued the others in a Subordinate 
' Court to recover their distrihutiye share under Muhammadan law. The pro- 

■ to he divided was more than Hs. .6,000 in value, but the share elaimed 
e plaintiffs was less. The Subordinate Judge passed a decree, against 
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wliick an appeal was preferred to the District Court, but the District Jndg^- 
retui'ned the appeal for presentation in the High Court. The appellA^:^^® 
preferred a second appeal to the High Court against the decision of the Distri^-t 
judge, and also presented a petition praying for the revision of his prooeedi^ag® 
under Civil Procedure Code, s. 622 (1) that the District Court 

jurisdiction to entertain the appeal ; (2) that neither a second appeal nor a 
petition under Civil Procedure Oode^ s. 622, was the appropriate proceeding* 
be adopted by the appellants, but an appeal as from an order made under Civil 
Procedure Code, ss. 57, o82. The error of the appellants being one of forin 
merely, the Court amended the second appeal as an appeal from an order of 
the District Couit and directed the District Judge to receive and dispose of tire 
appeal from the Subordinate Court. 

Kunhihitti Y . Aehotii .. .. .. - - 

8. Lmonmtent ^lem — Hindu Law — Adoption made the dap after the adopti^^' 

father made his ivill — Adoptive son bound by the ivill : 

A Hindu wrote his will demising certain ancestral property to his wife and 
on the following* day he registered it and took the plaintiff in adoption. The 
testator died shortly afterwards. It was found that the plaintiff’s natural 
father was aw'are of the dispositions contained in the will and that tho 
testator would not have adopted the plaintif: but for the consent of tho 
natural father to those dispositions. The defendants who claimed under «- 
gift from the wife had denied the adojition in their written statement, and on 
appeal raised the fiuther plea that the adoption, if an}% was conditional on 
the provisions of the will being acquiesced in : — Iletd, ( 1 ) that the defendants? 
were not precluded from succeeding on the latter of these inconsistent pleas ; 

(2) that the plaintiff was not entitled to the ancestral property devised by 
the will to the testator’s wife, Lahshmi v, Suhramaoeya (I.L.E., 12 Mad., 

490) followed. 

Xaraymasmni \\ Mam(6sami .. .. .. ,, .. .. .. 172 

3. Hon-joluder — Civil Procedure Code — Act X of 1877, .v; 294, amended by Act 

A/J (5/1879 — 'Purchase at a ConrUsaU on behalf of ti Judy mmUereditor without 

pennmion of the Court : 

Under Civil Procedure Code of 1877, as amended by Act XIX of 1879, a 
purchase made at a Court -sale on behalf of a judgment creditor was not 
invalid for want of permission of the Court, wnere a suit is brought by 
one member of an undivided Hindu family to recover land, the property of 
the family, and no objection is taken at the hearing on the ground of the 
non-joinder of the plaintiff’s co-parceners, it is not open to an unsuccessful 
defendant to raise such objection on appeal. 

Parmnasim v. Krishna . , . * , » , , . * 498 

4. Kon-joMer — Malabar Law — Buit by one of two co-uralers i ■ 

In a suit by one of two co»uralers of a Malabar devasom to recover land, 
the property of the devasom, the other uralan being joined as defendant, 
there was no evidence that the latter had repudiated the right of the plaintiff 
to sue in conjunction with himself, and it appeared that he had not been 
consulted as to the institution of the suit i-Seld^ that the suit was bad lor 
non- joinder of the co-iiralaix as plaintiff, ‘ - "ii ‘ ’ 

Paramswaranv, Slm^aran .. .. ■.* .. .. ’ 489 

Smbession Act^Act X of s. W,Uk Jict-^Act p 

1870, 2 — Estate of deceased Hindur-Pepresentative : "" ; - -v- 

A Hindu, who was one of tho defendants in a suit, died leaving a will,. 

The executors appointed by the will did not take out probate j and tbc 
property of the deceased came into the possession of his divided brothers, 
who were thereupon brought on to the . record of the suit as the repre^nt-* 
aiives of the deceased defendant. A decree was passed for the plaintis b^ 
consent. The mother of the deceased who would, apait from the will^ 
have been Ms legal representative, now sued to set aside the above decre^ 
having previously obl^ined a declaration that she was entitled to the property 
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of the deceased in a suit against liis brother above referred to that 

the plaintiS was not entitled to maintain the snit. 

Jadalbiv. Dhfinu Lall .♦ .. »» -• *• •• •• •• 

FBXVY of rekeanug^'‘‘ res noviter 

The judgment of the Judicial Committee reported to and confirmed by Her 
iSJafestv in Ooimcil cannot be re-opened only for the reason that new 
evidence is forthcoming. In re Appa, Mm (I.L.E., 10 Mad,, 73) referred 
to. 

SriifWHttM Miijd Yaflo^oi'dd/U Murg&f v. S7'iiH&'}itu MotUikctTjUM . . . . . . 439 

E10ISTBATI0H ACT-^ACr III OF X877, ss. 17 (d), ^Q'-Spmjlo Relief Aet-^Act 
I of 1877, 5. 4 {e)— Admissibility of unregistered sale-deed—Suit for speeifie per- 
fo7'’)m7ice of contraet to sell land : 

The defendant executed a sale -deed of certain land to the plaintifi. The 
instrument bore Re. 1 stamp only. The plaintiff 411eged that the defend- 
ant had improperly refused to register the sale -deed and prayed for 
a decree compelling its registration and for the possession of the land in 
question that the unregistered instrument was admissible in evi- 

dence, and , that in any case, secondary e\idence of its contents was admis- 
sible, the document having remained unregistered through no fault of the 
plaintiff. ' 

Wagappdv, JJmc .. . .i'- ' ^ ^ 

BKOTThATION V OF ISQ^—'AUgasaniana law — X^iketitanm — Uncongenital insanity 
' -Suit by an wmdjadged Imatio by the Agent of the Vourt of Wards as guardian 
^Authmity ofihe Omirt of Wards — Bstates oflumtm suhjeet to Mufmsal Courts 
^Aet XXXV of 1858 — of 0ml Rroeedure, s. 464 ; 

A dain, who was subject to the Aliyasantana law, made a will, whereby 
he disposed of the property of his family in favour of certain persons, and 
died. The plaintiff, a female, was the sole surviving member of the testator’s 
family, but it was admitted that she was, and for more than fifty years had 
been, a lunatic, though she had not been declared to be so under Act XXXT 
of 1858 ; it appeared that her lunacy was not congenital. She sued, by the 
Collector of South Canara, the Agent for the Court of Wards : — Ifeld, (1) 
that the plaintiff was not excluded from inheritance by reason of lunacy 
under Aliyasantana law, and the will, in favour of the defendants, was 
, invalid ; (2) that the Court of Wards had power to take cognizance of the 
plaintiff’s case under Regulation V of 1804; (8) that although the Court 
of Wards should ordinarily obtain a declaration under Act XXXV of 1858 in 
cases where the lunacy of a ward is open to question their failure to do so 
in the present case was not fatal to the suit ; (4) that Civil Procedure Code, 

8, 464, was accordingly applicable to the case ; (5) that the appointment 
of the Collector, as guardian to the plaintiff, was legal and valid. In decid- 
ing what was the extent of the property which the plaintiff was entitled to 
inherit under the above rulings, certain documents adduced as evidencing 
partition of the family property were held to evidence merely arrangements 
lor separate enjoyment. 

Smku'w* MitUmfm »• .. *, ■ .« .. »* ,* 289 

. BBOTMTIOH IV OF (1881 MABBAS): 

'See Ikabc Oommissiok. . ' ' « 

'BBIIOIOira EBBOWMBHirS ACT— ACT XX OF 1888, ss. 3, Rromdure 

Oode^ s. Bl'-^Mi^jiomder of emses of action — Mm^editary trusteeship — Buspemion 
from trusteeship and right of puja — Maintemnee in office on terms : 

, Suit by certain Bikshadars or hereditary trustees fof the Chitambaranj 
temple against others of the Bikshadars praying for their removal from office: 
and for a money decree, alleging that they had been Jointly guilty of mis- 
bohdnet in respect of temple property in their , custody and had obstructed 
the repair of certain shrines. The District Judge passed a decree suspending 
some of the defendants from the office of the trustee and the right of puja 
period which was not defined, he also , passed a decree for tho money 
f (1) that the suit was -nbt' bad for misjoinder 'of causes of 
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action ; (2) that the operation of Act XX of 1863 was not excluded by the 
admission that the trusteeship was hereditary in certain families ; (3) that 
the District Judge had jurisdiction under Act XX of 1863 to deprive 
the defendants of the right of puja. JBldd furtler, an the mkUme, that the 
defendants merited the punishment which had been indicted on them. 
Decreed that the suspension of the defendants be withdrawn on the terms 
that they file an undertaking with two sureties that they would restore 
certain property belonging to the temple now missing, and that they would 
duly conform to the decision of the majority of Dikshadars as to the manage- 
ment of temple afiairs, &c. 

Natesay. Ommpafi .. .. ,, .. .. 
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of asoeticism of parades — Removal of paradesi — Form of decree — Givil Fromlure 
Gode^ s8. 13, 43, o39 — Res judicata — Gharity : 

The plaintiff, the zamindar of Sivagunga, sued in a Subordinate Court to 
remove the defendant from the office of head of a mutt. The defendant was 
a married man living with his wives and children, whom he maintained mth 
the produce of the property of the mutt, and it appeared that he had failed to 
perfoim the ceremonies of the institution. The mutt in question came into 
existence under a deed of endowment or charity grant,” whereby the first 
zamindar of Sivagunga granted land to his guru for the erection and mainte- 
nance of a mutt and the performance of certain religious exercises in perpetuity, 
and provided that the head of the mutt should be of the line of disciples of 
the original grantee whose spiritual family he desired to perpetuate. In 1867 
a predecessor in title of the plaintiff had sued unsuccessfully to recover certain 
property of the mutt from the defendant, alleging another cause of action 
than his status as a married man and his misai^propriation of the mutt pro- 
perty ; and in that suit it was established that the head of the mutt for the 
time being had the right to appoint his successor and that such appoint- 
ment was not subject to confirmation by the zamindar. Xo sanction had 
been obtained for the institution of the present suit. It appeared that the 
trusts of the mutt had been violated and the income misapplied, and that 
there was no qualified disciple in whom the right, of succession had vested, 
and that the members of the plaintifi’s family were the only persons inte- 
rested in the appointment : — Keldy (1) that the jurisdiction of the Subordinate 
Court was not ousted by Act XX of 1863 since the trusts of the institution 
were in the nature of private trusts ; \2) that sanction under s. 539 of the 
Civil Procedure Code was not a pre-requisite of the suit for the same I'eason ; 
(3) that the suit was not barred by. limitation, its object being to prevent a 
specific endowment from being diverted from its legitimate object and to 
re-attach it to that object ; (4) that the suit was not barred under s. 13 or s. 

43 of the Civil Procedure Code ; (5) that the proper decree was (1) to declare 
the plaintifi’s right to appoint a qualified person with the concurrence of the 
rest of his family, (2) to direct him to do so within a given time, failing 
which the suit should stand dismissed with costs. If such appointment was 
made, notice should he given to the other members of the plaintiff’s family 
before it was confirmed : if such appointment were confirmed, the property 
should be directed to be delivered to the person appointed to be administered 
in accordance with the trusts and usage of the mutt. JSembk : that the 
paradesi or head of the mutt might be a manied man, provided he had 
been duly initiated. 

$atlmppayyar v. Periammi ^ \ ' « » ' » « 

BEHT BECfOVEBY AGT— ACT Till OB 1866 -.(MADBAS), ss. 8, 8, 8, 87-- 

Snii to' enforce exchange of patta and mudhalha — Amendment of patf a : 

Meld bg Collins, OJ., MuUmami Ayyar , md Farher^ JJ. {Shephard,/., 
dm,) that an ordinary Civil Court ha^ jurisdiction to entertain a suit to 
enforce accex>tance of a patta and execution. Of a muchalka: — SeM further^ 
that if the i)atta which has been tendered- is found not to be a proper one, 
such a Court cannot amend it and direct the tenant to execute a muchalka 
corresponding with it as amended,, but .can,,, in a suit properly framed for 
that purpose, pass a decree declaring' what is a proper patta, 

Jimmy y nr y. VedmhaUa > * -vp-Vc;.'’* • » V ! ’ *» , •« : 
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^ '■ : ■ ■^' ... ' j ss. 9, 11 — Fopri of 

Mmnined by implied emtract-rariation in amount of rent: 

Tri <1 landlord’s suit to enforce acceptance of a patta and execntxon of a 
In a it anneared tHt the predecessor in title of the 

Waldante aCdtiZd X tenants that it ^.as 

and tilt of the variations in the amount of rent, 

amrtkiran agreement that the rent should continue to money 

Mhe implfed, andthe landlord accordingly was not eijtrtled to impose a 
patta providing for payment of rent in kind. 

.Poiu V. 

^ j s. 11 — Implied eontraet m 

®- ~ZFnt-land irrigated under Sisfna anieut-GoUectori e mnciion to inereaoe of rent : 

Lnd in a zamindari in the Kistna delta was newly in-igated from ament 
channels The zamindar tendered pattas at wet miQ^t^Held, (1) that the 
mmindar was not entitled to levy increased rates ^thout the Collector s 
under s. U of Act Till of 1865, although he had expended money 
Sffhe chanMls - f2'i that payment for five years of such wet rates urider a 
yeait’ S 0 did not im/ly a contract to continue such payments ; ^3) that 
a stfpulation in the previous lease binding the tenants to pay such moroased 
rates in case of future irrigation did not bind the tenants after the term of 
that lease expired. ... 

BfarasimU v. Mamammi • * * • , • * • • 

BBS JUDICATA : 

BeeOinh Fsocbx>ue:b Code, s. 13. 

BBS BOVITEB — JPf ivy Goufieil — JPfaetiee'r>-Mefu$ctl of feheafing .* 

The ludgment of the Judicial Committee reported to and confirmed by Her 
Haiesty m CouncU cannot be. re-opened only for the reason that new 
evidence is forthcoming. In re App(^ K^o (I.L.R., 73) referred to. 

; Brimmiu Mafa Yarlagadda Durga v. Srimaniu Mallikarjuna 439‘ 

‘ ffC ffTOWy 'U >i;STBICTS ACT— ACT XIV, Of '1874, BOTlBICATIOK UHDEB— - 

Orimiml Procedure Code, s. ‘I— letters Puknt, s. Agency tracts, jurisdiction 
ofjffigh Court o^er-— Agency Buies — Act. XXXV of 1839 {Madras), s. 3 : 

The High Court set aside a conviSion by the Agent to the G-overnor in 
Vizagapatam on a charge of culpable homicide not amounting to murder, and 
directed that the accused be tried in the Sessions Court at the Yizagapatam 
on a charge of murder. The accused was tried accordingly, and was con- 
victed of murder, and he appealed to the High Court. The Agency tract of 
Yizagapatam is a scheduled district under Act XI V of 1874, and the Gover- 
nor in Council extended the operation of the Criminal Procedure Code of 1861 
to it by a notification made under that Act in 1862. In 1863 the Governor 
in Council, by a notification under Madras Act XXIV of 1839, constituted the 
Agent a Sessions Judge under the Criminal Procedure Code :—Held, that the 
High Court had Jurisdiction to direct that the accused be tried by the Sessions 
Judge under the provisions both of the Letters Patent and of the Criminal 
Procedure Code. 
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SECOEBABY EVXBEHCE of lost grant by Covermnent—Inam Commission — Begu- 
'mion IV &/.1831 {Madras)— Act IV of 1862 (Madras)'— Mesmnption ofimm— 
Fast India. Companfs Jaghire— Act of State— Menkaral lands— Mirmi rights, 
of ‘ ■ ■' ' ' ... 

; ' In a suit to declare the plaintiff ’e title, to a shrotriem village which was 
/' included in the Jaglrire granted in 1763' by the Nabob of the Carnatic to 
' the East India Company, it appeared that the village in question had been 
previpuaXy granted by the Nabob free- -of assessment to the Kazi of Madras 
.'’.a- Ms, ol|oevai|.d' afterward® .to the soft .of the tot grafttge* 
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perscmaily^ without condition of service. In 1779 the British Government 
fonlirmed the village in perpetuity to the second gnantee on account of the 
office of Kazi whieffi he filled, and to his direct’ heirs who should he fit for that 
office. In 1862 on fplure of the direct male line, the grantee’s grandson by 
a. daughter was nominated to the office of Kazi with the approval of Govern- 
ment, who directed he should hold the village, adding that it had been assigned 
as an endowment for that office. In the same year the Inam Cominissioner 
confirmed it as a personal inam, enfranchised it and granted a title-deed to 
the liolder. In 1866 Government ordered that the village should be regis- 
tered as an endowment of the Kaziship and the title-deed cancelled, and in 
1 808 notified in the Gazette that the title-deed which was not produced was 
cancelled. Between the dates of the above order and notification the Kazi 
transferred the village to the plaintifi under a deed of perpetual lease and 
placed him in possession. But in 1873 Government resumed the village and 
subsequently directed that the Tvhoie of its net revenue be paid to the Kazi. 
The Kazi, from whom the plaintiff claimed, died in 1868. An inam of certain 
Menkavai lands, which had formerly been allotted to the village watchman as 
inam, had been granted to the Kazi in 1802-3 ; they were cultivated by rai-, 
yats who paid varam to the inamdar. The order of resumption in 1873 had 
iio reference to these lands, but in 1877 Government issued pattas to the rai- 
yats : — Hdd^ (1) that the grant of 1779, the original document not having 
iieon produced by the plaintiff, was sufficiently proved by a translation pro- 
duced from officifd custody and certified by the Collector in 1838 to he correct 
and attested by the Persian Translator to Government ; (2) that it was 
competent for the Government in 1779 to alter the nature of the grant of 1761 
as an act of State ; (3) that on the light construction of Eegulation IV of 
1831 and Act IV of 1862, and in view of the facts that the plaintiff must 
have been aware of the nature of the tenure and of the contents of the grant 
of 1779 and the cancellation of the inam title-deed, the Government was not 
acting ultra mrcs in cancelling the enfranchisement, &c. ; (4) that the Kazi 
tlirough whom the plaintiff claimed having died in 1868 there was no reason 
to question the resiimption in 1873'; (5) that the plaintiff was entitled to 
possession of the Menkavai lands, the action of Government in issuing pattas 
to the raiyats being ultra vires. Issues first framed on appeal as to the 
plaintiff’s claim to mirasi rights and Menkavai lands. Evidence of mirasi 
rights considered. 

Karunakara Menm v. Beereiarij of State for India . . , . 

2. Iteyistraiion Act — Act III o/1877, ss. 17 (fi?), i^~-Speci-- 

fic licUef Act— Act I of iSTT, s. 4 (<?) — Admissibility of unregistered sale- deed— 
Suit for specific performance of contract to sell land : 

The defenebmt executed a sale- deed of certain land to the plaintiff. The 
instrument bore Be. 1 stamp only . The plaintiff alleged that the defendant 
had improperly refused to register the sale-deed and prayed for a decree 
compelling its registration and for the possession of the land in question 
Ileld^ that the unregistered instrument was admissible in evidence, and that 
in any case, secondary evidence of its contents was admissible, the document 
having remained unr%istered through no fault of the plaintiff. 

SPECIFIC BEhXEF ACT--AGT I OF ISTf, s. 4 (c) — Admissibility of unhgisUnd 
sale-deed-- StiU for specif e performance of contract to sell land— Registration Act 
JU^/ 1877, 55. 17 (d), 49: 

The defendant executed a sale-deed of certain land to the plaintiff. The 
instrument bore Re. 1 stamp only. The plaintiff alleged that the defendant 
had improperly refused to register the sale-deed and prayed for a decree com- 
pelling its registration and for tho possession of the land in question, 
that the unregistered instrument was admissible, in evidence, and that in 
any case, secondary evidence of its contents was admissible, the document 
having remained unregistered through no fault of. the plaintiff, ■. 

Magappay* Dew .. .. •• . 

— ' — - , 18 Zm^jidejgtUn— 

0/ FropertyAcf—Act i \ ' 

A member of an undivided Hindu fan^Tr<^Sii&g,of bimseifjKisadop* ; 
tivo sou and h» uncle, sold, certain :'to4he toily to the 
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plaintiS. In a suit bv tlie plaintiff for a declaration of his title to, and for 
possession of, the land, it appeared that the sale was not justified by any 
eircumstcmces of family necessitf ; and that the above-mentioned adoptive 
son was the son of the paternal uncle of the adoptive father. During tho 
pendency of the suit the uncle died, having made a gift of his property to 
his daughter-in-law :--Eeid, (I) that the adoption was not invalid by reason 
of the. above-mentioned chcumstances ; (2) that the gift by the uncle to his 
daughter-in-law wvas invalid : (3) that the plaintiff -wm entitled to a moiety 
of the land sold to him. 

Timifi/a v. Emnmania 

, ss. 20, 64, Stamp AH — Aei I of 

1879, -s. 3, ol Contract Act— Aet IX of 1872, s. m--Contmct for per- 

mial mmee— Contract for more than three Interim injunction : 

The defendant signed an agreement in England with a railway company, 
whereby he contracted to serve the company exclusively for four years in 
India under a penalty of .€100. The defendant having come to India at tho 
expenses of the company and served it for two years, left its service for that 
of another employer, alleging that he had not been fairly treated by a loco- 
motive superintendent t—hTtf /if, (I) that the instrument executed hy the 
defendant was an agreement merely and did not require to be stamped as a 
bond ; (2) that the defendant had no ri^ht to rescind the agreement and tiie 
plaintiff company was entitled to an interlocutory injunction restraining 
defendant from serving others on the terms that the plaintiff company should 
consent to retain him in its employ. 

Madras Railway Company v. Rust 

^ — SS..39, 40, ^—Cancellation of insiru^ 

ment — Eedaratory decree — limitation Act— Act XV oj 1877, sch. II, art, 91 ; • 

A suit was filed in 1888 on behalf of a Malabar tarwad hy two of its mem- 
bers to recover property improperly, alienated in 1879 under a kanom' 
instrument by tho karnavan, who had since been removed from office : — 
Edd, that since a prayer for the cancellation of the kanom instrument was 
not an essential ]^art of the plaintiff’s relief, the suit was not barred by the* 
three years’ rule m Limitation Act, 1877> sch. II, art. 91. 

Vmi 'V, Kunchi Amma .. .. 7. 

I, --.y — — j s. ^%—Eeclamtory deeree— Withdraw- 

iny portion of claim : 

Plaintiffs, members of a Malabar tarwad, sued (1) for the cancellation of a 
deed of gift of certain immovoahle propert;^' alleged to belong to their tarwad, 
(2) for restoration of the property the subject of gift, either to plaintiff ISTo. 
1, or defendant A’o. 1, the present karnavan, on behalf of the tarwad. The 
Munsif dismissed plaintiff’s suit on the merits. On appeal, tho Subordinate 
Judge allowed plaintiffs, ■who were unable to pay the Court fees for recovery 
of the property, to w-ithdraw that portion of the claim,, and decreed for 
plaintiff as to the remaining portion, viz., for cancellation of the document. 
t)n second appeal it was held, reversing the decree below, that the prayer 
for restoration of Jhe property being in tho circumstances of the case main- 
tainable, it was not competent to plaintiffs to restrict themselves to the 
other kind of relief sought, and that the maintenance of the suit in its 
maimed form would he an evasion of s, 42 of the Specific EeHef Act. 

Bihuiti V. Kahndan ' . . 

0^ ... ^ — ^ A^—Oljection that consequential relief 

%m$ amUahle — Zmd Acquisition Act — Act X of Claim to share of compen- 

Bution under— Vahmtion in private transaction .- 

- ■ - The plaintiff, as heir to her hiisband, brought a suit, in which Government 

was not represented, for a declaration of her title to a quarter-share of the 

' ^ ■ jenm value of bmd taken up under the Land Acquisition Act. It appeared 
■ . : that the plaintiff’s husband had mortgaged his share of the land in question 
' : '„to the defendants' predecessor in title in 1873 by an instrument in which 
'Ms share was valued at Bs« 376 : — Eeld^flf,') that the suit for a declaration 
' tWy -was maintainable ; (2) that the .valuation of the plaintiff’s husband’s 
• of. 167^ , was ^ilO% binding on the plaintiff- in the 
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■present suit, I^cr mr. — Assuming, for the moment, tluit the? plain tiil' was 
£ib3e and called upon in this case to ask for further relief, we are of opinion, 
following* the decision of tho Bombay High Court in Lvmhu IVm liriahnir. 
V. limm Bln Bimphi (I.L.Ii., 13 Bom., 548), that the suit should not, at the 
I)resent stage, he dismissed on this ground, the oojection not I'ming* been 
raised in either of the Lower Ooiuds. 


•j. ^ ^2 — Suit for decIaraHon — Treuidnlcnt 

dmree — InjuncUon : 

Suit for a declaration that a decree of a Subordinate Court wjis passed 
fraudulently, the Judge ha..ving been bribed by the present defendant:-" 
liehl^ that the suit did not lie. Ber The remedy would appear to 

be by way of injunction to restrain the party from executing tho decree. 

Kmihamed \\ Kulii . . . . 167 

8, ^ g_ gg — Malahar Law — Sait b}j jimm' 

memhersof a tarwad — hijimction restraining execution of adeeree obtained in a suit 
aga.imt2)l(dnti^'d karnavari : 

Xn a suit brought in a Subordinate Court by the junior members of a 
, Malabar tarwad againvst their karnavan and others, tho plaintifis prayed for a 
declaration of the iiraima right of their tarwad in a certain devasom, and 
for an injunction to restrain the defendants, other tlian the members of the 
plaintitis’ tarwad, from executing ,a decree of a District Court, passed on 
appeal from a Munsif’s Court, whereby certain lands of the devasom w’-erc 
docreod to be surrendered to them in the character of uralers ; it appeared (1) 
that plaintiffs’ karnavan was a party to the suit in which the above-mentioned 
j decree was passed ; (2) that the plaintiffs’ tarwad was otherwise entitled to 

f the uraima right by adverse xmssession, , if not immemorial title: — EeUp{\) 

that the plaintiffs were entitled to maintain the suit without proof of fraud 
and collusion on the part of their karnavan in the. previous suit ; (2) that the 
injunction sought was not precluded by Specific Relief Act, a. 56 {b ) ; (8) 
that the plaintiffs were entitled to the decree as prayed. 

AppuY.Umian .. . 425 

STAMP ACT- ACT I OF 1879, s, 3, cl. ^^Bond--^Speeifio BelUfAci^Aet I of 1877, 

6'S. 20, 54, 57 — Contract Aet — Act IX of 1872, s. 39 — Contract for personal ser^ 
vice— Contract for more them three Interim inJimcHon : 

The def endarrf} signed an agreement in England with a railway company, 
whereby he contracted to serve the company exclusively for four years in India 
tinder a penalty of £100. The defendant having come to India at the ex« 
pense of the company and served it for two years, left its service for that of 
another employer, alleging that he had not been fairly treated by a locomo- 
tive superintendent ; — Hetd^ (1) that the instrument executed by the defend- 
ant was an agreement merely and did not require to be stamped as a bond j (2) 
that the defendant had no right to rescind the agreement and the plaintiff 
company was entitled to an interlocutory injunction restraining defendant 
from serving others on the terms that the plaintiff company should consent 
to retain him in its employ. 

3[adi'm Bailway Company Y. Bnst 18 

— — -j ss. 9, 33, 34, Rule Q-^Pfomimry $tmnp : 

In a suit on a promissory note for Bs. 4,300, which was executed on an im- 
pressed sheet bearing an impressed stamp with the word ‘‘ hundi at the 
top and the words ^Hhree rupees ” at the bottom of the impression i-Seld, 
on its appearing that the instrument was correctly stamped as to the amount 
of duty, that the instrument was admissible in evidence. 

Panic of hladrm y. BMaretyalu, A * . . » 82 

SS. 17, 83, $*!(h)r-AdXX'XrPol I-$60, s. X ' : 

of 18C2, s. 15— Brntamped document executed of British India-— Penally : 

A document comprising an assignment of the executant’s interest under a 
will, and also" a pow'er-of -attorney,, was executed on 26th May 1862 in 
Australia. It was sought in 1890 to\use'';the document in Madras, but it was 
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not stumped that no penalty could be lovied upon it under the 

Staoip Act oi lS/9. 

MifmHeem(krSmmp'Aef,s.i^ . .v *'•■'** 

STAOT®S 11 and IS ¥ic., €ap. ^ 

Insolvent Act. 

<5Tirr^lSSI01f ACT-ACT X 0^ ms, s. m-Sindu muc Aot- AH XXI of isn, 

I T-Ti-Tidii who was one of the defendants in a suit, died leaving a will. 

A Hindu, , a .L +j,g (jjj ,i(jt take out probate ; and the pro- 

Xhe into the possession of his divided brothers, who 

perty of the, ““W®® V, , - ^^rd of the suit as tho representatives of 
were thereupon brougM ™ ™ " d for the plaintifl by consent. 

IhetfhS^of t ttsed npart from tbe/will, have been b^ 

w“eur2eSXe, now sued to set aside. the above decree, having pre n- 
in^; Sned a declaration that she was entitled to the P»Pftyoh 
di“B^t%amst his brothers abo^ referred to:-H.M. that the 
plaintif was ixot entitled to mamtam the suit. , , ^ 

JimuH V. Dhmm LdU •* 

Act Yrr uf 1889, s. 4, cl. {h) does not apply to application^ ^ 
decrees, whicli were pending at the date of the passing of the Act, hut it 
refers to applications made after the Act came into force. 

Rmm MiUt V, QhelUyammd ■ ■ • • 

, $. 4 — 8uit hu nndmded sou 

of dBcsu^cd ci'edUor .* 

A Hindu is not entitled to sue on a bond executed in favour of his un- 
divided father, deceased, without the production of a certificate undp* Act 
Til of 1889 unless it appears on the face of the bond that the debt claimed 
was due to the joint family, consisting of the father and the son. 

Ymhaiarmmmmv. Venkayya .. A 

fiiriTS TAlXTATlOJir ACT— ACT VII OF 1887, s. ll-^^Jiirkdiotioii-^Oiml Oomis Act. 

IJI of IS7Z, s, l^^Ydlmtkn of relief-^-BiM hy a court piiroliaur 
for partition : ■ ■ - , 

The purchaser at a Court-sale of eight pangus out of an estate of 28 pan- 
nxs sold them to the plaintiff. The whole estate was worth more than 
Es. 2,500, but the eight pangus sold to the plaiatifif were worth less than that 
sum. ' The plaintit brought this suit in a Subordinate Court against his 
vendor and certain persons, who were in possession of and claimed to be en- 
titled by right of purchase to the whole estate, for partition and possession 
of his eight pangus. It was found that the plaintiff was entitled to the 
eight pangus puinhased by Mm as aga-inst the defendants (1) that 

the suit was within the pecuniary limits of the jurisdiction of a District 
Munsiff ; (2) that since the disposal of the suit had not been prejudici- 
ally affected, Suits Taluation Act, s. 11, was applicable and the decree of the 
Subordinate Court should be confirmed. Queere .'—Whether, the Subordinate 
Court has not concurrent jurisdiction with a^District Munsiff in suits less 
than Bs. 2,500 in value. 

V , Kanakasabai .. .» .. .«« «« *« ♦« 

’ fBAl8FBE OF fBOFFETY ACT— ACT I? OF 1882 , s. 4$^Mmdu Im^-ddopHon 
^Myoga-^-Grift--- Specific Mdief Act — Act I o/1877,. 18 {a ) : 

;A member of an undivided Hindu family, consisting of himself, his adop- 
tive son and his uncle, sold certain land belonging to the family to the 
,,, plaintiff. In a suit by the plaintiff for a Seclaration of his title to, and for 
■possession of, the land, it appeared that the sale was not justified by any 
cireumstoces - of family necessity ; and that the above-mentioned adoptive 
sdh'was the son of the paternal uncle of the, adoptive father. During the 
,the suit the uncle died, haying made'4 gift of his property to Mi 
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daughter-in-law : — Seld^ (1) that the adoption was not invalid by reason of 
the above-mentioned circumstances ; (2) that the gift by the uncle to his 
daughter-in-law was invalid ; (3) that the plaintil^ was entitled to a moietv 
of the land sold to Mm. 

Virayya v. Sammianta .... . . . , ... * . , . . * 

2 . * — — — ; s, 52 — *‘.Xm p&niens ; ” 

Of the three owners of certain properties, two executed a mortgage of 
their interest in December 1872. Inl879a creditor of the three obtained a 
money-decree against them, and, in execution, attached, mtey alm^ the pro- 
perties subject to the mortgage. In July 1880 the mortgagee intervened in 
execution, and an order having been made directing that the property be 
sold subject to his mortgage lien, filed a suit ^xpon his mortgage. The 
property was brought to sale in execution of the money -decree in November 
1880, and the defendant became the purchaser. The mortgagee obtained a 
decree in the following February, and the mortgaged property was sold in 
execution in March 1884 and was purchased by one who assigned his interest 
to the plaintiff: — that the defendants purchase was subject to the 
doctrine of Us pendens, 

KunM TJmah Y. Amed .. .. .. .. .. .. .. .. .. 

gi. — — — j — ^.gs, 5$ 07 — lh^lfn{et^ui,ry 

mortgage with a personal eovenant — Suit' by mortgagee for sale : 

In a suit for sale by a mortgagee, it appeared that the inortgage comprised 
a covenant by the mortgagor for payment of the mortgage amount, but 
otherwise answered the definition of an usufructuary^ mortgage contained in 
Transfer of Property Act, s. 6H(d) : — M'eld, that the mortgagee was not 
precluded by Transfer of Property Act, s. 67, from bringing the property to 
sale under the mortgage. 

Haimyyav, Gurura .. 


- Contrihition : 


ss. 60, 82 — 'Partial redemption 


In 1884 A and B, being divided brothers, hypothecated to X and Y the 
house now in suit, which was A’s family propert;^;, and a house belonging to 
B. In 1886 xi hypothecated the house now in suit to the plaintiff. In 18S8 
B sold his house for Bs. 700 by a conveyance attested by X and Y who 
accei>ted Es. 550 in discharge of a moiety of the debt secured by the 
hypothecation of 1884, the balance of Es. loO being retained by B. In this 
suit the plaintiff sought to recover the principal and interest due on his 
security of 1886, and he contended that X and Y w'ho were defendants Nos. 
4 and 5 w^ere not justified in permitting B to retain Es. 150 of the price and 
that that sum should accordingly be debited against them in the accounts : 

that under Transfer of Property Act, a. 82, plaintiff was not entitled 
to compel defendants Nos. 4 and 5 to satisfy their debt against B’'s house so 
far as it extended. 

ifeelmisgmY, Govindau ... .. i, 


-PeposH in Cimrt by 


mortgagor : 

The deposit intended by Transfer of Property Act, s. 83, must be made 
unconditionally. Accordingly w'hen the mortgagor in making the deposit 
prays that the amount should be paid out to the mortgagee on his prodxicing 
certain deeds the provisions of the section are not complied with, 

NmiuY, Mdmhu ' ' .. ‘ ** ♦* 

^9-- Money deeru ok the • 

respomibility of mortgage prenmes-~-AttmhmeniPf mortgage premUes---Purehme 
by nwrigagee : ‘ ■ 

A nsufi’uctuary mortgagee left the mortgage, premises in the possession of 
the mortgagor under a rent agreement in 18,78.; The rent having fallen into 
sirrear, tlie' mortgagee sued the mortgagor Ifi., October 1882 and obtained 
a decree for the arrear which jjrovided payment by the mortgagor 

on the, responsibility of The 4efendih;t!:r -mulgeninght ” in the mortgage 
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preniises. The decree-holder attached the mortgage premises in e-^ecution, 
and ha^dng brought them to sale and purchased them himself, he now sued 
for possession that the sale was invalid, under Transfer of Propert^^ 

Act, 0 . 99. , 

Durgayyay.Anantha .. •> 74 

TEHBOE AOT PIIEOHASEB— of re^urehaae-^-Morty age hg con- 

dltmutl mU : 

A having’ previously hypothecated certain land to B, executed a con- 
veyance of it to him in 1873 for a consideration which was now found to have 
been an inadoc^uatc price. On the same day, B executed to A a countei*- 
part document” by which he covenanted to reconvey the land and return 
the sale-deed if the sale amount be repaid to him in cash on 27th May 1875. 

The documents contained no provision as to interest and reserved no power 
for the purchaser’ to recover his purchase money. In 1888 A’s repx’osenta- 
tive, alleging that the transaction evidenced by the above documents was 
a mortgage^ brought a- suit to redeem it : — Keld^ that the transaction did 
not constitute a mortgage, and that the plaintiff was not entitled to redeem. 

.Ayymmjgm''sr. Ilaliimanm .. .. ...... .. .* 170 

WILT*, 00]SfS1!BTrCl!I011? -imoer lo mdoicto adopt : 

A Hindu in 1884 made a will therein described as being executed in favour 
of the testator’s wife in which he said' “:ybu must adopt for me a boy you 
like from the children that may be born in the families of my brothers,” 
and after making certain provisions as. to his property, &c., added “ the 
principal object of this will is that you' should adopt for me any suitable 
boy.-’ After the testator’s death the widow, as in- exercise of the power 
conferred on her by the will, purported to adopt a boy who did not come 
within the description in the first of the above clauses, although one of the 
testator’s brothers offered his own son in adoption. . In a suit by the testa- 
tor’s brothers for a declaration that the adoption purported to have been 
made by the mdow was invalid : — /{eld, that notwithstanding the. general 
. terms of the second of the above clauses, the widow’s power to adopt was 
restricted by the first and the adoption purported to have been made by her 
was iuTOlid. 

Amirthaygmi v. Kethammayyan . * * . 65 

2iAHIBBABI — Prmni partiUlity of a zamindari originally existing before 1759 — 

0rmt by Oommment in 1802, and again in 1835 of the same zamindari — Absence 
of intention to grant it as impartible — Sanad-l'milhiyatA^istityirari: 

Although it might be taken that the Mirangi zamindari was formerly 
held on a military tenure under a raj, and that it continued to be held oh 
the same tenure after it had been incorporated in another zamindari, and, 
subsequently, when, by conquest, it became part of the Vizianagarain 
zamindari, which was dismembered in 1795, and, even if impartibility 
was the rule then applicable to the estate, yet the subsequent dealings with 
the zamindari, the nature and terms of the grants under which it was held 
after 1802, and the absence of proof of its having been impartible during 
the present century, also the character of the estate, which ’was in no w^ay 
distinguishable from that of an ordinary zamindari assessed to the revenue, 
all led to the conclusion that the zamindari was now partible. It was clear 
from the kabuliyat, or instrument of assent , to the Sanad-i-rnilldyat-i- 
istimrari of 25th April 1804, that the latter was in the ordinary form of 
pch grants, and there was no ground for inferring that the G-overnment 
intended to create an impartible zamindari, dr to restore an old one witli 
impartibility attached. In 1835, there was, for a second time, such a, 
dealing with the estate by the Government, in granting it again by sanad, 
as showed that there was no intention to the' effect above-mentioned. The 
case of the Emsapnr Zamindari (J2 M.I.A*, 1). situate in Behar, as to 
which their Lordships in 1867 held that it must be taken to retain its pre- 
vious old quality of inqiartibility, after haring Been granted* in 1790, was 
distinguished. 

^ri Itaja Satmelmrh Jagannadlm Mmu v,- Bp$:Mafd \Bairmharhi Jlmnnlhadrn 




